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United  States  of  America 

Before  the  National  Labor  Relations  Board 

Nineteenth  Region 

Case  No.  XIX  C847 

Date  filed  December  13,  1940 

In  the  Matter  of  MONTGOMERY  WARD 
&  COMPANY,  and  WAREHOUSEMEN'S 
UNION,  LOCAL  No.  206,  Affiliated  with  I.B. 
of  T.,  C,  W.,  and  H.  of  A. 

CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Montgomery  Ward  &  Company  of  Portland,  Ore- 
gon, has  engaged  in  and  is  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8,  subsec- 
tions (1)  and  (5)  of  said  Act,  in  that  on  April  5, 
1940,  the  union  filed  a  petition  for  election  of  all 
warehouse  employees  of  Montgomery  Ward  &  Com- 
pany at  Portland,  Oregon ;  that  a  hearing  was  held 
in  Portland,  Oregon,  on  April  27th,  1940,  and  that 
on  the  24th  day  of  June,  1940,  the  National  Labor 
Relations  Board  directed  an  election  of  all  ware- 
house employees  at  Montgomery  Ward  &  Company, 
Portland,  and  that  on  August  10,  1940,  the  National 
Labor  Relations  Board  certified  the  union  as  the 
collective  bargaining  agent  for  all  warehouse  em- 
ployees of  Montgomery  Ward  &  Company  at  Port- 
land, Oregon.  Representatives  of  the  union  have  had 
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meetings  with  the  company  for  the  purpose  of 
negotiating  a  collective  bargain  agreement  between 
the  union  and  the  company,  but  that  the  company 
has  consistently  refused  to  negotiate  wages,  hours 
and  working  conditions  and  has  taken  the  position 
that  anything  that  the  imion  proposed  was  contrary 
to  company  policy,  and  has  refused  to  negotiate  in 
good  faith  wdth  the  union;  that  there  have  been 
no  actual  negotiations  and  merely  discussions,  at 
which  time  the  company  has  refused  to  negotiate 
on  any  of  the  terms,  but  merely  states  that  the 
imion's  proposals  are  contrary  to  company  policy 
with  the  result  that  no  bona  fide  negotiations  have 
taken  place,  and  the  company  has  consistently  re- 
fused to  bona  fidely  negotiate,  although  often  re- 
quested to  do  so. 

That  on  December  7,  1940,  because  of  the  com- 
pany's refusals  to  negotiate,  the  union,  in  concert 
with  the  Retail  Clerks'  Union  and  the  Office  Em- 
ployees Union,  which  also  have  been  denied  negotia- 
tions with  the  company,  went  on  strike;  that  such 
strike  has  been  called  because  of  mifair  labor  prac- 
tices on  the  part  of  the  company,  namely,  to  bona 
fidely  negotiate. 

That  the  company's  refusal  to  negotiate  was 
for  the  purpose  of  discouraging  membership  and 
to  attempt  to  coerce  employees  to  drop  their  union 
affiliation  by  well  thought  out  plans  of  stalling,  and 
to  give  the  impression  to  the  membership  that  the 
union  could  do  nothing  for  them  with  the  conse- 
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qiience  that  the  members  would  drop   out   of  the 
union. 

That  since  the  strike  has  been  called  the  company 
has  gone  around  to  individual  members  homes  and 
threatened  them  that  imless  they  came  back  to  work 
at  a  certain  time,  they  would  never  work  for  Mont- 
gomery Ward  &  Company  again  and  they  would  be 
blacklisted.  That  this  action  on  the  part  of  the  com- 
pany was  for  the  purpose  of  discouraging  miion 
membership  and  to  defeat  the  purposes  of  collective 
bargaining. 

The  luidersig-ned  further  charges  that  said  mifair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

Name  and  address  of  person  or  labor  organization 
making  the  charge.  (If  made  by  a  labor  organiza- 
tion, give  also  the  name  and  official  position  of  the 
person  acting  for  the  organization.) 

WAREHOUSEMEN'S    UNION, 
LOCAL  No.  206,  affiliated  with 
I.  B.  of  T.,  C,  W.,  &  H.  of  A., 
Labor  Temple, 
Portland,  Oregon. 
By  J.  W.  ESTABROOK, 

Financial  Secretary. 

Subscribed  and  sworn  to  before  me  this  10th  day 
of  December,  1940,  at  Portland,  Oregon. 
(Seal)  JAMES  LANDYE, 

Notary  Public  for  Oregon. 

My  commission  expires  Dec.  15,  1943. 
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United  States  of  America 

Before  tlie  Xatioiial  Labor  Relations  Board 

Xineteenth  Region 

Case  Xo.  XIX-C-851C 

Date  filed  12/21  -40 

In  the  Matter  of  MOXTGOMERY  WARD  & 
COMPAX^Y  and  RETAIL  CLERKS  IXTER- 
XATIOXAL  PROTECTIVE  ASSOCIATIOX^, 
LOCAL  UXIOX  Xo.  1257. 

CHARGE 

Pui-siiant  to  Section  10  (b)  of  the  Xational  Labor 
Relations  Act,  the  imdersigned  hereby  charges  that 
Montgomery  Ward  &  Company  of  Portland,  Ore- 
gon, has  engaged  in  and  is  engaging  in  nnfair  labor 
practices  within  the  meaning  of  Section  8,  subsec- 
tions (1)  and  (5)  of  said  Act,  in  that  the  Retail 
Clerks  Union  represents  an  overwhehning  majority 
of  the  retail  clerks  employed  in  the  company's  store 
in  Portland,  Oregon.  Representatives  of  the  union 
have  had  meetings  with  the  company  for  the  pur- 
pose of  negotiating  a  collective  bargaining  agree- 
ment between  the  union  and  the  company,  but  the 
company  has  consistently  refused  to  negotiate 
wages,  houi*s  and  working  conditions  and  has  taken 
the  position  that  anything  that  the  union  proposed 
was  contrary  to  company  policy,  and  has  refused  to 
negotiate  in  good  faith  with  the  union:  that  there 
have  been  no  actual  negotiations  and  merely  discus- 
sions, at  which  time  the  company  has  refused  to 
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negotiate  on  any  of  the  terms,  but  merely  states  that 
the  miion's  proposals  are  contrary  to  company 
policy  with  the  result  that  no  bona  fide  negotiations 
have  taken  place,  and  the  company  has  consistently 
refused  to  bona  fidely  negotiate,  although  often  re- 
quested to  do  so. 

That  on  December  7.  1940,  because  of  the  com- 
pany's refusals  to  negotiate,  the  miion,  in  concert 
with  the  Warehousemen's  Union  and  the  Office  Em- 
ployees Union,  which  also  have  been  denied  negotia- 
tions with  the  company,  went  on  strike;  that  such 
strike  has  been  called  because  of  unfair  labor  prac- 
tices on  the  part  of  the  company,  namely,  to  bona 
fidely  negotiate. 

That  the  company's  refusal  to  negotiate  was 
for  the  purpose  of  discouraging  membership  and 
to  attempt  to  coerce  employees  to  drop  their  miion 
affiliation  by  well  thought  out  plans  of  stalling,  and 
to  give  the  impression  to  the  membership  that  the 
union  could  do  nothing  for  them  with  the  conse- 
quence that  the  members  would  drop  out  of  the 
union. 

That  since  the  strike  has  been  called  the  company 
has  gone  around  to  individual  members  homes  and 
threatened  them  that  mdess  they  came  back  to  work 
at  a  certain  time,  they  would  never  work  for  Mont- 
gomery Ward  &  Company  again  and  they  would  be 
blacklisted.  That  this  action  on  the  part  of  the  com- 
pany was  for  the  purpose  of  discouraging  union 
membership  and  to  defeat  the  purposes  of  collective 
bargaining. 
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The  undersigiied  further  charges  that  said  unfair 
hibor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

Name  and  address  of  person  or  labor  organization 
making  the  charge.     (If  made  by  a  labor  organiza- 
tion, give  also  the  name  and  official  position  of  the 
person  acting  for  the  organization.) 
FRED  DIXON, 

RETAIL  CLERKS  INTERNA- 
TIONAL PROTECTIVE  AS- 
SOCIATION, Local  No.  1257, 
Labor  Temple, 
Portland,  Oregon. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  December,  1940,  at  Portland,  Oregon. 
(Seal)  JAMES  LANDYE, 

Notary  Public  for  Oregon. 

My  commission  expires  Dec.  15,  1943. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  XIX-C-851 

In  the  Matter  of  MONTGOMERY  WARD  &  COM- 
PANY and  RETAIL  CLERKS  INTERNA- 
TIONAL PROTECTIVE  ASSOCIATION, 
LOCAL  UNION  No.  1257. 

Case  No.  XIX-C-847 

MONTGOMERY  WARD  &  COMPANY  and 
WAREHOUSEMEN'S  UNION,  LOCAL  No. 
206,  Affiliated  with  LB.  of  T.,  C,  W.,  and 
H.  of  A. 

ORDER  CONSOLIDATING  CASES 

A  charge,  pursuant  to  Section  10  (b)  of  the  Act, 
having  been  filed  by  Retail  Clerks  International 
Protective  Association,  Local  Union  No.  1257,  in 
Case  No.  XIX-C-851,  a  charge  having  been  duly 
filed  by  Warehousemen's  Union,  Local  No.  206, 
affiliated  with  I.  B.  of  T.,  C,  W.,  &  H.  of  A.,  in 
Case  No.  XIX-C-847,  and  the  Board  having  duly 
considered  the  matter,  and  deeming  it  necessary  in 
order  to  effectuate  the  purposes  of  the  National 
Labor  Relations  Act, 

It  Is  Hereby  Ordered,  pursuant  to  Article  II, 
Section  36  (b)  of  National  Labor  Relations  Board 
Rules  and  Regulations — Series  2,  as  amended,  that 
Cases  Nos.  XIX-C-851  and  XIX-C-847  be,  and  they 
hereby  are,  consolidated. 

Dated,  Washington,  D.  C,  March  28,  1941. 

By  direction  of  the  Board: 
(Seal)  BEATRICE  M.  STERN, 

Acting  Secretary. 


8  Nat'l  Labor  Relations  Board 

[Title  of  Board  and  Cause.] 

CONSOLIDATED  COMPLAINT 

It  having  been  charged  in  the  above-entitled  mat- 
ters by  Warehousemen's  Union,  Local  No.  206, 
Chartered  by  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen  and  Helpers  of 
America,  affiliated  with  the  American  Federation  of 
Labor,  and  Retail  Clerks'  International  Protective 
Association,  Local  No.  1257,  affiliated  with  the 
American  Federation  of  Labor,  that  Montgomery 
Ward  &  Company,  hereinafter  called  the  respond- 
ent, has  engaged  in  and  is  engaging  in  certain  unfair 
labor  i)ractices  affecting  commerce  as  set  forth  and 
defined  in  the  National  Labor  Relations  Act,  49 
Stat.  449,  hereinafter  referred  to  as  the  Act,  and  an 
Order  having  been  duly  made  and  entered  by  the 
National  Labor  Relations  Board,  consolidating  the 
above-entitled  matters,  the  National  Labor  Rela- 
tions Board,  by  the  Regional  Director  for  the 
Nineteenth  Region,  as  agent  for  the  National  Labor 
Relations  Board,  designated  by  National  Labor  Re- 
lations Board  Rules  and  Regulations,  Series  2,  as 
amended.  Article  4,  Section  1,  hereby  issues  its  Con- 
solidated Complaint  and  alleges  the  following: 

I. 

Montgomery  Ward  &  Company,  the  respondent,  is 
an  Illinois  corporation  having  its  principal  execu- 
tive offices  in  Chicago,  Illinois,  and  is  licensed  to  do 
business  in  the  State  of  Oregon,  and  owns  and  oper- 
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ates  a  mail  order  house  and  a  retail  store  at  Port- 
land, Oregon. 

II. 

The  respondent  is  engaged  in  and  at  all  times 
hereinafter  referred  to  has  been  continuously  en- 
gaged in  the  business  of  distribution  of  merchandise 
through  the  media  of  mail  order  houses  and  retail 
stores.  The  respondent  owns,  operates,  and  main- 
tains 9  mail  order  houses,  5  mail  order  warehouses, 
260  order  offices,  and  625  retail  stores  throughout 
the  United  States.  Approximately  20,000,000  cus- 
tomers throughout  the  United  States  and  many  foi*- 
eign  countries  are  served  by  the  company.  The  com- 
pany's net  sales  for  the  year  1939  amounted  to 
$474,882,032.00. 

III. 

In  the  course  and  conduct  of  the  business  of  the 
respondent  in  its  mail  order  house  and  retail  store 
located  in  Portland,  Oregon,  the  respondent  caused 
about  90  per  cent  of  the  merchandise  distributed  by 
it  to  be  shipped  to  Portland,  Oregon,  from  States 
outside  the  State  of  Oregon.  About  60  per  cent  of 
the  customers  of  the  mail  order  house  live  outside  of 
the  State  of  Oregon,  and  a  substantial  portion  of 
the  goods,  sold  by  the  respondent  in  its  Portland, 
Oregon,  mail  order  house  is  shipped  out  of  the  State 
of  Oregon  to  such  customers. 

IV. 

The  Warehousemen's  Union,  Local  No.  206,  Char- 
tered bv  the  International  Brotherhood  of  Team- 
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sters,  Chauffeurs,  Stablemen  and  Helpers  of  Amer- 
ica, Affiliated  with  the  American  Federation  of 
Labor,  and  the  Retail  Clerks'  International  Protec- 
tive Association,  Local  No.  1257,  Affiliated  with  the 
American  Federation  of  Labor,  are  labor  organiza- 
tions, W'ithin  the  meaning  of  Section  2,  Subsection 
5,  of  the  Act. 

V. 
All  merchandise  checkers  in  the  shipping  depart- 
ment; all  receiving  clerks  in  the  receiving  depart- 
ment; all  employees  on  the  freight  elevators;  all 
sorters,  completers,  and  packers,  but  not  billers,  in 
the  packing  and  billing  department;  all  employees 
of  the  package  opening  department,  except  authen- 
ticators;  all  employees  of  the  central  repair  unit 
except  those  engaged  in  office  w^ork;  all  employees 
in  the  jew^elry  repair  unit  engaged  in  handling  mer- 
chandise, except  w-atch  makers ;  all  employees  in  the 
merchandise  division  except  timekeepers  and  em- 
ployees engaged  in  taking  orders;  all  employees  in 
the  supply  and  multigraph  department  who  fill  in 
and  stock  supplies;  all  employees  who  handle  mer- 
chandise in  the  operating  auditing,  stock  control, 
and  catalog  service  departments;  all  porters;  and 
all  emj^loyees  at  the  w^arehouse,  excluding  super- 
visory employees,  constituting  a  imit  appropriate 
for  the  purpose  of  collective  bargaining  in  respect 
to  rates  of  pay,  wages,  hours  of  employment,  and 
other  conditions  of  employment,  in  order  to  insure 
to  said  employees  the  full  benefit  of  their  right  to 
self-organization  and  to  collective  bargaining,  and 
to  otherwise  effectuate  the  policies  of  the  Act. 
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VI. 

On  August  10,  1940,  Warehousemen's  Union, 
Local  No.  206,  was  certified  by  the  National  Labor 
Relations  Board  as  the  representative  of  the  em- 
ployees in  the  unit  described  in  Paragraph  V,  above. 
By  reason  of  said  certification  and  by  virtue  of 
Section  9  (a)  of  the  Act,  said  Local  No.  206,  is  and 
at  all  times  since  August  10,  1940,  has  been,  the 
exclusive  representative  of  all  employees  in  said 
unit  for  the  purposes  of  collective  bargaining  in 
respect  to  rates  of  pay,  wages,  hours  of  employment, 
and  other  conditions  of  employment. 

VII. 

All  the  retail  clerks  of  respondent  employed  in 
its  Portland,  Oregon,  plant  who  are  engaged  in 
selling  in  the  retail  store,  constitute  a  unit  appro- 
priate for  the  purposes  of  collective  bargaining  in 
respect  to  rates  of  pay,  wages,  hours  of  employ- 
ment, and  other  conditions  of  employment,  in  order 
to  insure  to  said  employees  the  full  benefit  of  their 
right  to  self-organization  and  to  collective  bargain- 
ing, and  to  otherwise  effectuate  the  policies  of  the 
Act. 

VIII. 
On  or  before  August  6,  1940,  and  at  all  times  since 
that  date,  the  majority  of  the  employees  in  the  unit 
described  in  Paragraph  VII  herein,  designated  and 
selected  Retail  Clerks'  International  Protective  As- 
sociation, Local  No.  1257,  as  their  representative  for 
the  purposes  of  collective  bargaining  with  the  re- 
spondent.  By  reason  of  said   designation  and  by 
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virtue  of  Section  9  (a)  of  the  Act,  said  Local  No. 
1257  is  and  at  all  times  since  August  6,  1940,  has 
been  the  exclusive  rei)resentative  of  all  the  em- 
ployees in  said  unit  for  the  purposes  of  collective 
bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  and  other  conditions  of  employment. 

IX. 

The  said  respondent  has  ever  since  on  or  about 
November  1,  1940,  and  specifically  on  or  about  No- 
vember 12,  1940,  November  25,  1940,  and  December 
13,  14,  and  16,  1940,  refused  to  bargain  collectively 
in  good  faith  with  the  Warehousemen's  Union, 
Local  No.  206,  and  Retail  Clerks'  International  Pro- 
tective Association,  Local  1257.  Said  unions  had 
prior  thereto  been  designated  by  a  majority  of  the 
respondent's  employees  in  the  respective  units  de- 
scribed above  as  their  representatives  for  the  pur- 
pose of  negotiating  with  respondent  with  relation  to 
rates  of  pay,  wages,  hours  of  employment,  and  other 
conditions  of  employment.  That  said  respondent  re- 
fused and  continues  to  refuse  to  bargain  in  good 
faith  with  Warehousemen's  Union,  Local  No.  206, 
and  Retail  Clerks'  International  Protective  Associa- 
tion, Local  No.  1257,  and  said  respondent  has  placed 
numerous  obstacles  in  the  way  of  bargaining  in  that 
although  each  of  the  unions  above-mentioned  pre- 
sented proposed  contracts  to  the  respondent,  the 
respondent  objected  to  said  contracts  and  refused 
to  offer  anv  counter  proposal. 
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X. 

As  a  result  of  stiid  refusal  on  the  part  of  respond- 
ent to  bargain  collectively  in  good  faith  and  its 
refusal  to  submit  counter  proposals  at  the  meetings 
which  occurred  prior  to  December  7,  1940,  with 
Warehousemen's  Union,  Local  No.  206,  and  Retail 
Clerks'  International  Protective  Association,  Local 
No.  1257,  as  described  in  Paragraph  IX,  above,  said 
unions  did  on  or  about  December  7,  1940,  call  a 
strike  and  establish  picket  lines  about  the  premises 
of  said  respondent,  which  strike  ha.s  continued  ever 
since  said  date. 

XI. 

That  by  the  refusal  to  bargain  in  good  faith  with 
Warehousemen's  Union,  Local  No.  206,  and  Retail 
Clerks'  International  Protective  Association,  Local 
No.  1257,  and  its  refusal  to  submit  counter  proposals 
to  said  unions,  since  on  or  about  November  1,  1940, 
as  alleged  in  Paragraph  IX,  above,  the  respondent 
did  thereb}^  engage  in  and  is  thereby  engaging  in 
unfair  labor  practices,  within  the  meaning  of  Sec- 
tion 8,  Subsection  5,  of  said  Act. 

XII. 

That  by  refusal  to  bargain  collectively  in  good  faith 
as  set  out  in  Paragraph  IX,  and  by  various  other 
acts,  the  respondent  did  interfere  with,  restrain,  and 
coerce  its  employees  in  the  exercise  of  the  rights  to 
organize  and  bargain  collectively  through  repre- 
sentatives of  their  own  choosing  and  by  so  doing, 
did  engage  in  and  is  continuing  to  engage  in  unfair 
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labor  practices,  within  the  meaning  of  Section  8, 
Subdivisions  (1)  and  (5)  of  said  Act. 

XIII. 

The  activities  of  the  respondent  alleged  in  Para- 
graphs IX,  XI,  and  XII,  occurring  in  connection 
with  operations  of  the  respondent  as  described  in 
Paragraphs  I,  II,  and  III,  herein,  have  a  close,  in- 
timate, and  substantial  relation  to  trade,  traffic,  and 
commerce  among  several  States  of  the  United  States 
and  have  led  to  and  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  interstate  commerce  and 
the  free  flow  thereof. 

XIV. 

That  the  aforesaid  acts  of  the  respondent  as  set 
forth  in  Paragraph  IX,  XI,  and  XII,  constitute 
unfair  labor  practices  affecting  commerce  within 
the  meaning  of  Section  8,  Subdivisions  (1)  and  (5) 
and  Section  2,  Subdivisions  (6)  and  (7)  of  said 
Act. 

Wherefore,  the  Xational  Labor  Relations  Board 
on  tlie  31st  day  of  March,  1941,  issues  its  complaint 
against  the  Montgomer}^  Ward  &  Company,  the  re- 
spondent herein. 

(Seal)  ELAVYN  J.  EAGEN, 

Regional  Director, 
National  Labor  Relations 

Board, 
Nineteenth  Region, 
407  U.  S.  Court  House 
Seattle,  Washington. 
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[Title  of  Board  and  Cause.] 

NOTICE  OF  HEARING 

Please  Take  Notice  that  on  the  14th  day  ot"  April 
1941,  at  ten  o'clock  in  the  forenoon  in  a  court  room 
of  the  Federal  Court  House,  Portland,  Oregon,  a 
hearing  will  be  conducted  before  the  National  Labor 
Relations  Board  by  a  Trial  Examiner  to  be  desig- 
nated by  it  in  accordance  with  the  Rules  and  Regu- 
lations, Series  2,  as  amended.  Article  II,  Section 
23,  on  the  allegations  set  forth  in  the  Consolidated 
Complaint,  at  which  time  and  place  you  will  have 
the  right  to  appear  in  person,  or  otherwise,  and  give 
testimony. 

You  are  further  notified  that  you  have  the  right 
to  file  with  the  Regional  Director  for  the  Nineteenth 
Region,  acting  in  this  matter  as  agent  of  the  Na- 
tional Relations  Board,  an  answer  to  the  Consoli- 
dated Complaint  within  ten  (10)  days  of  service  of 
said  Consolidated  Complaint. 

Enclosed  herewith  for  your  information  is  a  copy 
of  Rules  and  Regulations,  Series  2,  as  amended, 
made  and  published  by  the  National  Labor  Relations 
Board  pursuant  to  authority  granted  in  the  Na- 
tional Labor  Relations  Act.  Your  attention  is  par- 
ticularly directed  to  Article  II  of  said  Rules  and 
Regulations. 

In  Witness  Whereof  the  National  Labor  Rela- 
tions Board  has  caused  this,  its  notice  of  hearing, 
to  be  signed  by  the  Regional  Director  for  the  Nine- 


16  Nail  Labor  Relations  Board 

teentli  Region  on  the  31st  day  of  March  1941. 
(Seal)  ELWYN  J.  EAGEN, 

Regional  Director,  National 

Labor  Relations  Board, 
Nineteenth  Region 
407  U.  S.  Conrt  House, 
Seattle,  Washington. 


[Title  of  Board  and  Cause,] 

ANSWER 

Conies  now  Montgomery  Ward  &  Co.,  Incorporated, 
respondent  herein,  and  for  its  Answer  to  the  Con- 
solidated Comjilaint  states  the  following: 

I. 

It  admits  the  allegations  of  numbered  paragraph 

I  of  the  Consolidated  Complaint. 

II. 

It  admits  the  allegations  contained  in  paragraph 

II  of  the  Consolidated  Complaint,  except  as  incon- 
sistent with  the  facts  hereinafter  stated.  The  re- 
spondent in  the  operation  of  its  business  of  selling 
at  retail  through  mail  order  and  retail  stores  oper- 
ated on  January  31,  1941  nine  mail  order  houses, 
650  retail  stores,  and  206  mail  order  sales  units 
located  in  the  several  states  of  the  United  States 
and  its  territories.  The  respondent's  net  sales  for 
the  tiscal  year  ended  January  31,  1941  amounted  to 
$515,910,915.00. 
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III. 

The  respondent  admits  the  allegations  of  para- 
graph III  of  the  said  Consolidated  Complaint. 

IV. 

The  respondent  admits  the  allegations  of  para- 
graph IV  of  said  Consolidated  Complaint. 

V. 

The  respondent  denies  the  allegations  set  forth 
in  paragraph  V  of  the  said  Consolidated  Complaint. 
The  res])ondent  further  alleges  that  the  employees 
described  in  said  paragraph  V  of  the  Consolidated 
Complaint  do  not  constitute  an  appropriate  unit  for 
purposes  of  collective  bargaining  for  the  following 
among  other  reasons,  to  wit:  that  said  employees 
are  not  employed  in  a  single  department  of  the 
respondent  and  are  not  under  a  single  management 
distinct  from  the  management  of  other  employees; 
that  the  said  employees  are  employed  in  different 
branches  of  the  respondent's  operations  and  have 
a  less  close  relationship  in  the  matter  of  hours,  rates 
of  pay,  and  working  conditions  than  the  relation- 
ship between  said  employees  and  other  employed  by 
the  respondent  in  its  Portland  branch;  that  the  em- 
ployees so  defined  have  no  relationship  to  each  other, 
and  the  unit  so  defined  is  arbitrary  and  capricious 
in  character  and  has  no  relation  whatsoever  to  the 
purposes  of  collective  bargaining;  that  the  respond- 
ent cannot  practically  deal  with  the  representatives 
of  such  a  unit  of  employees  with  respect  to  their 
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rates  of  pay,  hours  of  labor,  and  working  conditions 
separate  and  apart  from  the  rates  of  pay,  hours  of 
labor,  and  working  conditions  of  others  of  its  em- 
ployees in  the  Portland  branch;  that  the  practical 
impossibility  of  the  respondent  to  deal  with  such  a 
unit  would  tend  to  defeat  the  purposes  of  collective 
bargaining;  that  the  work  performed  by  said  em- 
I^loyees  is  integrally  related  to  the  work  performed 
by  many  others  of  respondent's  employees  in  its 
Portland  branch,  and  that  an}^  problems  affecting 
said  unit  of  employees  equally  affects  other  of  re- 
sj)ondent's  employees  in  its  Portland  branch;  that 
the  work  of  the  said  employees  is  so  related  to  the 
work  of  other  of  respondent's  employees  in  its  Port- 
land branch  that  should  any  disi)ute  arise  between 
the  said  employees  and  the  respondent  in  the  course 
of  collective  bargaining  said  dispute  would  equally 
affect  other  employees  not  included  within  said 
unit;  that  the  only  units  appropriate  for  purposes 
of  collective  bargaining  in  respondent's  Portland 
branch  are  first,  the  unit  comprised  of  all  of  its 
employees  in  the  mail  order  house  exclusive  of 
management  representatives,  and  second,  all  of  its 
employees  in  its  retail  store  exclusive  of  the  man- 
ager and  his  direct  assistants ;  that  the  personnel 
policies  of  the  respondent  in  .the  two  units  described 
are  unitarily  determined;  that  the  management 
policies  of  the  respondent  in  its  two  units  are  uni- 
formly applied;  and  that  the  only  effective  agree- 
ments that  could  be  reached  as  a  result  of  collective 
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bargaining  would  be  agreements  covering  all  of  the 
employees  in  the  said  units. 

VI. 

The  respondent  admits  in  answer  to  paragraph 
VI  of  the  said  Consolidated  Complaint,  that  Ware- 
housemen's Union,  Local  No.  206,  was  certified  by 
the  National  Labor  Relations  Board  on  August  10, 
1940  as  the  representative  of  the  employees  de- 
scribed in  paragraph  V  of  the  said  Consolidated 
Complaint ;  but  respondent  further  alleges  that  such 
miit  was  not  and  is  not  now  an  appropriate  imit 
for  the  purposes  of  collective  bargaining  for  the 
reasons  set  forth  in  paragraph  V  of  this  Answer. 
Respondent  denies  the  other  allegations  contained  in 
said  paragraph  VI  of  the  said  Consolidated  Com- 
plaint. 

VII. 

Respondent  denies  each  and  every  allegation  set 
forth  in  paragraph  VII  of  the  said  Consolidated 
Complaint  and  alleges  for  the  reasons  set  forth  in 
paragraph  V  above  that  the  only  miit  appropriate 
for  the  purposes  of  collective  bargaining  in  the  re- 
spondent's Portland  retail  store  is  composed  of  all 
of  the  employees  emj^loyed  in  the  said  retail  store 
exclusive  of  the  manager  and  his  direct  assistants. 

VIII. 

As  to  the  allegations  contained  in  paragraph 
VIII  of  the  said  Consolidated  Complaint,  this  re- 
spondent has  no  information  sufficient  to  form  a 
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belief  and  therefore  denies  the  same  and  demands 
strict  proof  thereof. 

IX. 

The  respondent  denies  each  and  every  allegation 
contained  in  paragraph  IX  of  the  said  Consolidated 
Complaint. 

X. 

In  answer  to  the  allegations  contained  in  para- 
graph X  of  the  said  Consolidated  Complaint,  the 
respondent  admits  that  on  or  about  December  7, 
1940,  picket  lines  were  established  about  the 
premises  of  said  respondent  at  Portland,  Oregon. 
Respondent  denies  each  and  every  allegation  of  said 
paragraph  X  of  said  Consolidated  Complaint  except 
as  above  admitted.  Respondent  further  alleges  that 
said  picket  lines  were  established  solely  because  of 
the  respondent's  refusal  to  agree  that  any  collective 
bargaining  agreement  that  might  be  eventually 
reached  with  representatives  of  its  employees  at 
Portland,  Oregon  contain  a  so-called  "closed  shop" 
or  "union  shop"  clause. 

XI. 

Respondent  denies  each  and  every  allegation  set 
forth  in  paragraph  XI  of  said  Consolidated  Com- 
plaint. 

XII. 

Respondent  denies  each  and  every  allegation  set 
fortli  in  paragraph  XII  of  said  Consolidated  Com.- 
plaint. 
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XIII. 

Respondent  denies  each  and  every  allegation  set 
forth  in  paragraph  XIII  of  said  Consolidated  Com- 
plaint. 

XIV. 

Respondent  denies  each  and  every  allegation  set 
forth  in  paragraj^h  XIV  of  said  Consolidated 
Complaint. 

Wherefore,  the  Respondent  respectfully  prays 
that  the  Complaint  against  it  be  dismissed. 

MONTGOMERY  WARD  &  CO., 

INCORPORATED, 
STUART  S.  BALL, 
Secretary, 

619  West  Chicago  Avenue, 
Chicago,  Illinois. 

State  of  Illinois 
County  of  Cook — ss. 

I,  Stuart  S.  Ball,  being  first  duly  sworn,  on  oath 
depose  and  state  that  I  am  the  Secretary  of  Mont- 
gomery Ward  &  Co.,  Incorporated,  respondent 
herein,  that  in  such  capacity  I  have  affixed  my  name 
to  the  above  Answer,  and  that  I  have  read  the  con- 
tents and  believe  them  to  be  true. 

STUART  S.  BALL. 

Subscribed  and  sworn  to  before  me  this  seventh 
(7th)  day  of  April,  1941. 

(Seal)  M.  N.  KING, 

Notary  Public. 

My  Commission  Expires  February  8,  1942. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 
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and 
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vs.  Montgomery  Ward  &  Co.  23 

DECISION  AND  ORDER 

Statement  of  the  Case 

Upon  charges  duly  filed  by  Warehousemen's 
Union,  Local  No.  206,  chartered  by  International 
Brotherhood  of  Teamsters,  Chauifeurs,  Stablemen 
and  Helpers  of  America,  affiliated  with  the  Ameri- 
can Federation  of  Labor,  herein  called  the  Ware- 
housemen, and  Retail  Clerks'  International  Protec- 
tive Association,  Local  No.  1257,  affiliated  with  the 
American  Federation  of  Labor,  herein  called  the 
Retail  Clerks,^  and  collectively  called  the  Unions, 
the  National  Labor  Relations  Board,  herein  called 
the  Board,  by  the  Resrional  Director  for  the  Nine- 
teenth Region  (Seattle,  Washington),  issued  a  con- 
solidated complaint^  dated  March  31,  1941,  against 
Montgomery  Ward  c^^  Company,  Portland,  Oregon, 
herein  called  the  res])ondent,  alleging  that  the  re- 
spondent had  engnged  in  and  was  engaging  in  un- 
fair labor  practices  afPecting  commerce,  within  the 
meaning  of  Section  8  (1)  and  (5)  and  Section 
2  (6)  and  (7)  of  the  National  Labor  Relations  Act, 
49  Stat.  449,  herein  called  the  Act.  Copies  of  the 
complaint,  accompanied  by  notice  of  hearing,  were 
duly  served  upon  the  respondent,  the  Warehouse- 
men, and  the  Retail  Clerks. 

The  complaint,  as  amended  at  the  hearing,  alleged 


(1)  The  Warehousemen  filed  a  charge  on  De- 
cember 13  and  the  Retail  Clerks  on  December  21, 
1940. 

(2)  The  Board,  on  March  28,  1941,  ordered  that 
Cases  Nos.  C-1905  and  C-1906  be  consolidated. 
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in  substance:  (1)  that  the  respondent,  on  or  about 
November  12  and  25,  and  December  13,  14,  and  16, 
1940,  refused  to  bargain  collectively  with  the  Ware- 
housemen, which  had  been  certified  by  the  Board'' 
as  the  representative  of  the  employees  in  an  appro- 
priate unit,  and  with  the  Retail  Clerks,  which  rep- 
resented a  majority  of  the  employees  in  an  appro- 
priate unit;  (2)  that  on  or  about  December  7,  1940, 
tlio  ITnions  called  a  strike  because  of  the  respond- 
ent's refusal  to  bargain  collectively;  and  (3)  that 
the  resj)ondent  by  its  refusal  to  bargain  and  by 
other  acts  interfered  with,  restrained,  and  coerced 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act.  On  April  8,  1941, 
the  respondent  filed  its  answer,  denying  that  it  had 
engaged  in  the  alleged  unfair  labor  practices. 

Pursuant  to  notice  a  hearing  was  held  at  Port- 
land, Oregon,  from  April  14  to  17,  1941,  before 
George  Bokat,  the  Trial  Examiner  duly  designated 
by  the  Chief  Trial  Examiner.  The  Board,  the  re- 
s]i(~trident,  and  the  Unions  were  represented  by 
counsel  and  participated  in  the  hearing.  Full  oppor- 
tunity to  be  heard,  to  examine  and  cross  examine 
witnesses,  and  to  introduce  evidence  bearing  on  the 
issues  was  afforded  all  parties.  During  the  hear- 
ing, the  counsel  for  the  Board  moved  to  amend  the 
complaint  with  regard  to  the  unit  claimed  to  be 
a])])ro])riate  by  the  Retail  Clerks.  He  further  moved 


(3)  Matter  of  Montgomery  Ward  S:  Company 
and  Warehousemen's  Union,  Local  No.  206,  26 
N.L.R.B.,  No.  46. 
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that  the  pleadings  be  conformed  to  the  proof.  These 
motions  were  granted.  At  the  conclusion  of  the 
hearing,  counsel  for  the  respondent  moved  to  dis- 
miss the  complaint.  Decision  on  this  motion  was 
reserved  and  denied  by  the  Trial  Examiner  in  his 
Intermediate  Report.  During  the  course  of  the 
hearing,  the  Trial  Examiner  made  several  rulings 
on  other  motions  and  on  objections  to  the  admission 
of  evidence.  The  Board  has  reviewed  the  rulings  of 
the  Trial  Examiner  and  finds  that  no  prejudicial 
eri'ors  were  committed.  The  rulings  are  hereby 
affirmed. 

On  June  11,  1941,  the  Trial  Examiner  issued  his 
Intermediate  Report,  copies  of  which  were  duly 
served  upon  the  respondent  and  the  Unions.  In  his 
Intermediate  Report,  the  Trial  Examiner  found 
that  the  respondent  had  engaged  in  unfair  labor 
practices  within  the  meaning  of  Section  8  (1)  and 
(5)  and  Section  2  (6)  and  (7)  of  the  Act  and  rec- 
ommended that  the  respondent  cease  and  desist 
from  such  unfair  labor  practices,  and  take  certain 
affirmative  action  designed  to  effectuate  the  policies 
of  the  Act. 

Thereafter,  the  respondent  filed  a  brief  and  ex- 
ce])tions  to  the  Intermediate  Report.  Pursuant  to 
notice  duly  served  upon  tlie  respondent  and  the 
I'nions,  a  hearing  for  the  purpose  of  oral  argument 
was  held  at  Washington,  D.  C,  on  August  5,  1941. 
The  respondent  was  represented  by  counsel  and 
presented  oral  argument.  The  I^^nions  did  not  ap- 
pear.   The  Board  lias  considered  the  respondent's 
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exceptions  to  the  Intermediate  Report,  and  its  brief 
in  support  thereof,  and  insofar  as  the  exceptions 
are  inconsistent  with  the  findings,  conclusions,  and 
order  set  forth  below,  finds  them  to  be  without 
merit. 

Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

FINDINGS  OF  FACT 

I.     The  business  of  the  respondent 

The  respondent,  an  Illinois  corporation  with  its 
principal  office  in  Chicago,  Illinois,  is  engaged  in 
the  sale  and  distribution  of  merchandise  through 
mail-order  houses  and  retail  stores.  It  owns,  oper- 
ates, and  maintains  9  mail-order  houses,  650  retail 
stores,  and  206  mail  order  sales  units  throughout 
the  United  States.  The  respondent's  net  sales  for 
the  fiscal  year  ended  January  31,  1941,  amomited  to 
$515,910,915. 

This  proceeding  involves  only  the  employees  in 
Portland,  Oregon,  where  the  respondent  operates  a 
mail-order  house  and  a  retail  store.  Approximately 
90  ]^ercent  of  the  merchandise  distributed  by  the 
mail-order  house  and  the  retail  store  is  shipped  to 
Portland  from  outside  the  State  of  Oregon.  The 
retail-store  sales  amount  to  about  $3,000,000  annu- 
ally, the  mail-order  house  sales  to  about  $13,000,000 
annually.  Approximately  60  percent  of  the  sales 
made  by  the  mail-order  house  and  about  one-half 
percent  of  the  retail-store  sales  are  delivered  to  cus- 
tomers who  live  outside  the  State  of  Oregon.    At 
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the  time  of  the  hearing,  the  respondent  employed 
about  1,200  persons  in  the  mail-order  house  and 
175  in  the  retail  store.  The  respondent  denies  the 
Board's  jurisdiction  over  the  retail  store,  but  we 
find  such  contention  to  be  without  merit/ 

II.  The  organizations  involved 
Warehousemen's  Union,  I.ocal  No.  206,  chartered 

by  International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Stablemen  and  Helpers  of  America,  is  a  labor 
organization  affiliated  with  the  American  Federa- 
tion of  Labor.  It  admits  to  membership  warehouse 
employees  of  the  res]>ondent. 

Retail  Clerks'  International  Protective  Associa- 
tion. Local  No.  1257,  is  a  labor  organization  affili- 
ated with  the  American  Federation  of  Labor.  It 
admits  to  membership  employees  of  the  respondent 
engaged  in  selling  and  handling  merchandise. 

III.  The  unfair  labor  practices 

A.     The  refusals  to  bargain  collectively 

1.     The  appropriate  miit 

In  the  Matter  of  Montgomery  Ward  &  Company 
and  Warehousemen's  Union,  Local  No.  206,^  we 
fou.nd  that  all  merchandise  checkers  in  the  shipping 


(4)  In  another  proceeding  the  Board  assumed 
jurisdiction  over  employees  of  the  retail  store.  Mat- 
ter of  Montgomery  Ward  &  Company  and  Reuben 
Litzenberger  et  al.,  9  N.L.R.B.  538,  enf'd  Mont- 
gomery Ward  &  Company  v.  National  Labor  Rela- 
tions Board,  107  F.  (2d)  555  (CCA.  7). 

(5)  24  N.L.R.B.,  No.  100. 
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department;  all  receiving  clerks  in  the  receiving 
department;  all  employees  on  the  freight  elevators; 
all  sorters,  completers,  and  packers,  but  not  billers, 
in  the  packing  and  billing  department;  all  em- 
ployees of  the  package-opening  department,  except 
authenticators ;  all  employees  of  the  central-repair 
unit  except  those  engaged  in  office  work;  all  em- 
ployees in  the  jewehy-repair  unit  engaged  in  han- 
dling merchandise,  exept  watchmakers;  all  em- 
ployees in  the  merchandise  division  except  time- 
keepers and  employees  engaged  in  taking  orders; 
all  employees  in  the  suj^plv  and  multigraph  depart- 
ment who  fill  in  and  stock  supplies;  all  employees 
who  handle  merchandise  in  the  operating,  auditing, 
stock-control,  and  catalog-service  departments;  all 
porters;  and  all  employees  at  the  warehouse,  ex- 
cluding supervisory  employees,  constitute  an  ap])ro- 
priate  unit.  The  respondent  adduced  no  evidence 
at  the  hearing  in  the  present  proceeding  which 
would  cause  us  to  deviate  from  our  former  deci- 
sion,^ and  we  accordingly  find  that  the  employees 
within  the  unit  found  appropriate  in  the  earlier 
case  at  all  times  herein  material  constituted  and 
now  constitute  a  unit  appropriate  for  the  purposes 
of  collective  bargaining  with  respect  to  rates  of 
pay,  wages,  hours  of  employment,  and  other  condi- 
tions of  employment,  and  that  said  unit  insures  to 
employees  of  the  respondent  the  full  benefit  of  their 


(6)  At  the  hearing  in  the  present  proceeding 
the  respondent  made  substantially  the  same  conten- 
tions that  it  made  in  the  earlier  representation  case. 
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right  to  self-organization  and  to  collective  bargain- 
ing and  otherwise  effectuates  the  policies  of  the  Act. 
The  unit  claimed  by  the  Retail  Clerks  has  not 
been  the  subject  of  prior  determination.  The  Retail 
Clerks  claims  that  all  retail  clerks  engaged  in  han- 
dling or  selling  merchandise,  including  display  help- 
ers, tire  mounters,  stock  men,  order  fillers,  markers, 
messengers,  outside  salesmen,  and  floor  cashiers,  ex- 
clusive of  supervisory  employees,  constitute  an  a])- 
propriate  unit.  The  respondent  claims  that  all  the 
employees  of  the  retail  store,  exclusive  of  the  mana- 
ger and  his  direct  assistants,  constitute  an  a])])ro- 
priate  unit.  The  unit  proposed  by  the  Retail  Clerks 
differs  from  that  proposed  by  the  respondent  pri- 
marily in  that  it  excludes  from  the  unit  employees 
who  are  eligible  for  membershi]^  in  other  labor  or- 
ganizations affiliated  with  the  American  Federation 
of  Labor  and  are  therefore  ineligible  for  member- 
shi]i  in  the  Retail  Clerks.  Thus,  for  the  most  ])art, 
the  employees  excluded  from  the  unit  proposed  by 
the  Retail  Clerks  are  eligible  for  membershij)  in  the 
Office  Employees  Union,  a  labor  organization  like- 
wise affiliated  with  the  American  Federation  of 
Labor,  which  has  been  organizing  these  employees. 
Organization  of  the  employees  has  proceeded  upon 
the  basis  of  the  Retail  Clerks'  unit  and  it  a]^|)ears 
to  be  the  only  labor  organization  among  the  em- 
ployees herein  involved.  The  respondent  has  not 
entered  into  written  collective  bargaining  agree- 
ments with  any  labor  organization  at  its  mail-order 
houses  or  retail   stores.    As  appears  below,  the  re- 
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spondent  negotiated  jointly  with  the  Retail  Clerks 
and  the  Office  Employees  Union.  Each  organization, 
however,  represented  different  categories  of  em- 
ployees/ 

In  the  past  we  have  generally  excluded  office 
employees  from  units  composed  of  non-office  work- 
ers.^ In  view  of  the  negotiations,  the  fact  that  the 
employees  sought  to  be  excluded  from  the  unit  are 
within  the  jurisdiction  of  other  labor  organizations, 
and  the  further  fact  that  the  three  labor  organiza- 
tions herein  named  have  organized  the  respondent's 
employees  into  three  different  units,  we  find  that 
the  unit  sought  by  the  Retail  Clerks  is  appropriate. 
Accordingly  we  find  that  all  retail  clerks  engaged 
in  handling  or  selling  merchandise,  including  dis- 
play helpers,  tire  mounters,  stock  men,  order  fillers, 
markers,  messengers,  outside  salesmen,  and  floor 
cashiers,  exclusive  of  supervisory  employees,  at  all 
times  herein  material  constituted,  and  now  consti- 


(7)  The  respondent  points  to  a  letter  sent  to  it 
on  October  2,  1940,  by  the  Retail  Clerks  and  the  Of- 
fice Employees  Union  which  indicated  the  tw^o  unions ' 
willingness  jointly  to  negotiate  and  sign  one  con- 
tract to  cover  the  office  workers  and  retail  clerks 
in  the  retail  store,  as  some  proof  of  the  appropriate- 
ness of  the  imit  contended  for  by  it.  As  set  forth 
below,  however,  separate  contracts  were  submitted 
by  these  unions  and  by  the  Warehousemen,  although 
joint  discussions  did  take  place  on  all  three  con- 
tracts, on  December  13, 14,  and  16,  1940. 

(8)  Cf.  Montgomery  Ward  &  Company,  Incor- 
porated and  Retail  Clerks  Int'l.  Protective  Ass'n., 
etc.,  28  N.L.R.B.,  No.  145. 
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tute,  a  unit  appropriate  for  the  purposes  of  collec- 
tive bargaining-  with  respect  to  rates  of  pay,  wages, 
hours  of  employment,  and  conditions  of  employ- 
ment, and  that  said  unit  insures  to  employees  of 
the  respondent  the  full  benefit  of  their  right  to 
self-organization  and  to  collective  bargaining  and 
otherwise  effectuates  the  policies  of  the  Act. 

2.  Representation  by  the  Unions  of  a  majority 
in  the  appropriate  units. 

Tlie  Warehousemen  was  certified  by  the  Board  on 
August  10,  1940,  as  the  exclusive  representative  of 
the  unit  of  warehouse  employees,  found  in  the  prior 
representation  proceeding  and  above  to  be  appro- 
priate. Accordingly  we  find  that  on  August  10, 
1940,  and  at  all  times  thereafter,  the  Warehousemen 
was,  and  now  is,  the  duly  designated  representative 
of  a  majority  of  the  employees  in  an  appropriate 
unit  and,  pursuant  to  Section  9  (a)  of  the  Act,  the 
exclusive  rej^resentative  of  all  employees  in  such 
unit  for  the  purposes  of  collective  bargaining  with 
respect  to  rates  of  pay,  wages,  hours  of  employ- 
ment, and  other  conditions  of  employment. 

The  Retail  Clerks  commenced  organizational  ac- 
tivities among  the  respondent's  employees  in  Feb- 
ruai'y  or  March  1940.  Fred  Dixon,  secretary-treas- 
urer of  the  Retail  Clerks,  produced  at  the  hearing 
all  the  applications  for  membership  received  by  this 
union  from  employees  of  the  respondent.  His  tes- 
timony that  at  all  times  subsequent  to  August  6, 
1940,  the  Retail  Clerks  had  signed  applications  from 
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a  majority  of  the  employees  within  the  unit  of  retail 
clerks  found  above  to  be  appropriate  is  unques- 
tioned. During  the  negotiations  the  respondent  did 
not  dispute,  and  in  fact  accepted,  the  majority  claim 
made  by  the  Retail  Clerks.^  The  pay  roll  furnished 
by  the  respondent  to  determine  the  number  of  em- 
ployees within  tlie  unit  found  to  be  appropriate  as 
to  the  Retail  Clerks  is  dated  December  5,  1940.  The 
number  of  employees  on  the  pay  roll  of  the  retail 
store  subsequent  to  November  1,  1940,  at  no  time 
exceeded  the  number  on  the  December  5  pay  roll 
Avhich  shows  217  employees  within  the  appropriate 
unit,  142  of  whom  signed  applications  for  member- 
ship in  the  Retail  Clerks  on  or  before  December  6. 
Subsequent  to  December  7,  1940,  the  Retail  Clerks 
received  46  additional  applications. 

We  find  that  on  August  6,  1940,  and  at  all  times 
thereafter,  the  Retail  Clerks  was,  and  now  is,  the 
duly  designated  representative  of  a  majority  of  the 
employees  in  an  appropriate  unit  and,  pursuant  to 
Section  9  (a)  of  the  Act,  the  exclusive  representa- 
tive of  all  the  employees  in  such  unit  for  the  i)ur- 


(9)  When  representatives  of  the  respondent  and 
the  Retail  Clerks  formally  met  for  the  first  time 
on  September  19,  1940,  to  consider  the  proposed 
contract  presented  by  the  Retail  Clerks,  the  latter 
submitted  three  alternative  proposals  in  respect  to 
its  majority  claim:  (1)  a  consent  Board  election, 
(2)  a  check  by  an  independent  auditor  of  its  appli- 
cations against  the  company  pay  roll,  and  (3)  ac- 
ceptance of  its  claim  that  it  represented  a  majority. 
The  respondent  adopted  the  last  alternative. 
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poses  of  collective  bargaining  with  respect  to  rates 
of  pay,  wages,  hours  of  employment,  and  other  con- 
ditions of  employment. 

3.     The  refusals  to  bargain. 

a.     Chronology  of  events 

The  dates  of  the  principal  conferences  with  the 
Warehousemen  were  November  12  and  25,  1940; 
with  the  Retail  Clerks,  September  19,  October  22, 
and  November  25,  1940.  These  conferences  were 
separately  conducted  with  the  exception  of  the  one 
on  November  25,  in  which  both  unions  .joined.  On 
December  7,  1940,  both  unions  declared  a  strike 
against  the  respondent  and  established  picket  lines, 
allegedly  because  of  the  respondent's  refusal  to 
bargain  on  the  dates  set  forth  above.  Subsequent 
to  the  commencement  of  the  strike,  on  December  13, 
14,  and  16,  1940,  the  respondent  met  with  the 
Unions  in  an  endeavor  to  settle  the  strike  and  to 
negotiate  agreements.  It  is  alleged  that  on  the  dates 
set  forth  above  the  respondent  again  refused  to 
bargain  collectively  with  the  Unions  within  the 
meaning  of  the  Act.  The  strike  was  still  in  effect 
at  the  time  of  the  hearing. 

In  order  to  determine  whether  or  not  there  was 
a  refusal  to  bargain  it  is  necessary  to  discuss  these 
conferences  in  some  detail.  First,  it  should  be  noted 
that  what  transpired  at  these  meetings  is  substan- 
tially not  in  dispute.  Secondh%  it  should  be  noted 
that  sometime  prior  to  its  first  formal  meeting  with 
each  union,  the  respondent  had  received  from  each 
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a  proposed  written  contract.  The  respondent's  offi- 
cial in  charge  of  labor  relations  and  collective  bar- 
gaining for  all  its  stores  and  mail-order  houses  is 
John  A.  Barr.  The  latter  authorized  W.  B.  Powell, 
the  respondent's  West  Coast  labor  representative, 
with  the  assistance  of  E.  L.  Barth,  the  Portland 
retail-store  manager,  and  O.  W.  Huddleston,  the 
Portland  mail-order  house  manager,  to  carry  on 
negotiations  with  the  Unions.  The  principal  nego- 
tiator for  the  Warehousemen  was  J.  W.  Estabrook, 
its  tinancial  secretary,  and  for  the  Retail  Clerks,  the 
same  Dixon  referred  to  above.  Assisting  both 
Unions,  at  times,  was  James  Landye,  their  attorney, 
and  other  representatives  of  the  Unions. 

The  respondent  met  with  representatives  of  the 
Retail  Clerks  on  September  19.  At  this  meeting  the 
discussion  centered  chiefly  about  the  questions  of 
the  appropriate  unit  and  whether  or  not  the  union 
represented  a  majority.  The  respondent  stated  that 
it  wanted  to  negotiate  a  single  contract  for  both  the 
retail  clerks  and  the  office  employees.  In  reply  to  the 
Retail  Clerks'  question  of  whether  or  not  the  re- 
spondent would  sign  a  contract  embodying  such 
terms  as  might  be  agreed  upon,  Powell  replied  that 
so  far  as  he  knew  the  respondent  had  no  signed 
contract  with  a  labor  organization  and  that  the 
parties  should  leave  the  question  of  the  signed  con- 
tract until  they  had  completed  negotiations.  About 
October  2,  the  Retail  Clerks  and  the  Office  Em- 
ployees T^nion  informed  the  respondent  that  they 
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would  be  willing  to  negotiate  one  contract  for  the 
retail  store.  The  respondent  agreed  to  accept  the 
Eetail  Clerks'  statement  that  it  represented  a  ma- 
jority of  the  clerks. 

On  October  11,  preparatory  to  the  next  confer- 
ence between  the  Retail  Clerks  and  the  respondent, 
which  was  held  on  October  22,  Barr  instructed 
Powell  as  follows: 

we  stand  ready  to  discuss  with  the  Union  each 
of  their  demands  and  to  explain  clearly  and 
frankly  the  Company's  position  in  regard  to 
eacli  demand.  You  may  further  tell  the  Unions 
that  they  can  consider  your  statement  of  the 
Company's  position  as  a  counterproposal  if 
they  desire;  ...  I  don't  see  that  we  should 
quibble  over  the  term  "counterproposal"  and 
I  suspect  that,  in  effect,  our  statement  of  the 
Company's  ]^osition  with  regard  to  any  union 
demand  is  a  counter]^roposal.  To  date,  however, 
we  have  not  submitted  any  formal  written 
counterproposal  to  a  imion.  If  you  have  a  situa- 
tion arise  where  you  think  it  would  be  advis- 
able to  submit  a  formal  counterproposal,  I 
would  appreciate  your  getting  in  touch  with 
me  before  doing  so. 

As  noted  below,  throughout  the  negotiations  with 
both  I'nions,  Powell  repeatedly  refused  the  Unions' 
requests  to  submit  a  formal  counterproposal  setting 
forth  in  writing  the  terms  upon  which  it  would  be 
willim^:  to  contract  with  the  I^nions. 
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The  Retail  Clerks'  proposed  agreement  contained 
41  sections,  chief  of  which  were  the  demands  for 
a  miion  shoj^,  an  increase  in  wages,  observance  of 
seniority,  and  arbitration  of  all  disputes  arising 
imder  the  terms  of  the  agreement.  At  the  October 
22  meeting,  the  pai'ties  got  no  further  than  a  dis- 
cussion of  the  union-shop  clause,  which  Powell  re- 
jected as  against  company  policy.  The  events  of 
this  conference  are  described  in  Powell's  letter  of 
October  24  to  Barr,  which  states  in  part  the  fol- 
lowing : 

Our  reply  was  that  we  could  not  agree  to 
Section  1  (union  shop  clause).  We  stated  that 
in  order  to  agree  to  Section  1  we  would  have 
to  violate  our  Company  policy,  which  we  would 
not  do.  Then  Dixon  said  he  w^ould  have  to  re- 
turn to  the  employees  to  give  them  our  posi- 
tion and  that  he  did  not  know  what  action  they 
would  decide  to  take. 

The  next  day  .  .  .  Dixon  called  and  asked  if 
we  had  any  counterproposal  to  offer  ...  I  ex- 
plained that  Section  1  proposed  that  we  agree 
to  something  which  is  contrary  to  the  policy 
of  our  Company  and  our  counterproposal  would 
be  that  the  work  of  organizing  the  employees 
should  be  done  by  the  imion  .  .  .  Also,  I  called 
to  Mr.  Dixon's  attention  the  fact  that  he  de- 
cided not  to  discuss  the  remaining  provisions  of 
the  proposed  agreement,  whereas  we  had  come 
to  the  meeting  prepared  to  discuss  each  pro- 
vision. He  then  asked  if  we  had  any  counter- 
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proposal  to  offer  as  to  the  entire  contract.  To 
this  question  I  replied  that  there  was  certainly 
no  reason  to  talk  counterproposal  for  the  entire 
contract,  as  the  only  provision  which  had  l^een 
discussed  was  Section  1. 

The  next  meeting  of  the  respondent  with  repre- 
sentatives of  the  Retail  Clerks  did  not  take  place 
until  November  25,  and  was  held  jointly  with  rep- 
resentatives of  the  Warehousemen.  In  the  mean- 
while, a  meeting  between  the  Warehousemen  and 
the  respondent  had  taken  place  on  November  12. 

On  November  1,  1940,  in  prej^aration  for  the  No- 
vember 12  conference,  Barr  wrote  Powell  a  letter 
which  set  forth  the  respondent's  position  on  each 
article  of  the  contract  proposed  by  the  Warehouse- 
men. Thus,  concerning  the  proposal  that  employees 
who  were  required  to  work  more  than  5  consecutive 
hours  without  a  meal  period  should  be  compen- 
sated at  overtime  rates,  Barr  stated: 

There  may  be  some  peculiar  situation  in  Port- 
land at  which  Article  7  is  aimed  and  I  would 
hesitate  to  express  an  opinion  without  know- 
ing all  the  facts.  It  would  seem,  however,  that 
under  normal  conditions  an  employee  should  not 
be  worked  more  than  five  consecutive  hours 
without  a  meal  period. 

Concerning  Article  XI  of  the  Warehousemen's 
proposal,  the  first  and  second  sentences  of  which 
provided  that  there  should  be  no  strikes  or  lock- 
outs during  the  life  of  the  agreement,  and  the  third 
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sentence  of  which  exempted  certain  strikes  author- 
ized by  the  Portland  Central  Labor  Council  from 
the  operation  of  the  ''no-strike"  clause,  Barr  in- 
structed Powell  as  follows: 

We  certainly  can  have  no  objection  to  the 
first  sentence  of  Article  11.  In  fact,  this  is  a 
sentence  which  we  should  probably  insist  upon 
being  included  in  connection  with  any  agree- 
ment. I  should  say  that  we  have  no  objection 
to  the  second  sentence  of  Article  11,  and  that 
the  third  sentence  is  one  which  should  be  bar- 
gained and  as  to  which  you  should  exercise 
your  owai  judgment  on  whether  to  give  or  not. 

The  proposed  contract  of  the  Warehousemen  con- 
tained 14  articles,  and,  as  with  the  Retail  Clerks' 
proposals,  the  principal  demands  were  for  a  union 
shop,  an  increase  in  wages,  a  seniority  rule,  and 
arbitration.  At  the  November  12  meeting,  each  of 
tjie  14  articles  was  discussed,  with  Powell  setting 
forth  the  respondent's  position  on  each  article. 
Not  one  met  with  his  approval.  The  union's  prin- 
cipal demands  were  rejected  as  being  contrary  to 
''company  policy,"  which  in  effect  meant  the  then 
existing  practices  of  the  respondent  in  regard  to 
wages,  seniority,  hours,  and  working  conditions, 
and  its  policy  against  any  form  of  closed  shop  and 
any  method  of  arbitration.  Powell  did  indicate  ten- 
tative acceptance  of  some  articles  of  minor  im- 
portance with  certain  modifications,  particularly 
where  the  term  as  agreed  to  would  not  conflict 
with  the  status  quo. 
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An  example  of  the  type  of  modification  suggested 
by  Powell  is  contained  in  Powell's  written  report 
to  Barr  of  the  meeting  of  November  12.  Thus 
Powell  reported: 

Article  3.  Section  1  (which  provided  that 
five  8-hour  days  between  Monday  and  Friday 
should  constitute  a  week's  work) — We  ex- 
l^lained  that  we  could  not  agree  to  Section  1 
as  it  is  worded.  We  stated  that  we  could  agree 
to  a  provision  somewhat  like  this :  no  employee 
shall  work  less  than  four  hours  per  day;  no 
female  em])luyee  shall  work  more  than  eight 
hours  per  day;  the  work  week  shall  consist 
of  40  hours  of  work  from  Friday  to  Thursday 
inclusive  excluding  Sunday.  This  statement 
conforms  to  our  present  policy  although  we 
did  not  make  the  statement  that  this  was  our 
present  policy.  Mr.  Estabrook  suggested  that 
we  pass  over  that  point  for  the  present. 

With  regard  to  the  proposals  of  the  Warehouse- 
men's contract  that  the  respondent  recognize  the 
Warehousemen  as  the  exclusive  representative  of 
the  employees  within  the  appropriate  unit  and  that 
it  agree  not  to  discriminate  against  union  members 
because  of  tbeir  affiliation,  the  respondent  objected 
that  such  matters  were  covered  by  the  Act  and  did 
not  constitute  questions  upon  which  the  parties 
were  free  to  agree  or  disagree.  Upon  the  Ware- 
housemen's insistence  that  the  recognition  clause 
constituted  an  important  part  of  the  contract,  the 
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respondent  offered  to  include  it  as  a  '' preliminary 
whereas  clause." 

The  respondent  claimed  that  its  x^olicy  was  to  pay 
wages  as  high  as  or  higher  than  those  paid  by  com- 
petitors in  the  same  area.  Powell  testified  that  prior 
to  the  negotiations  he  was  assured  by  the  personnel 
manager  for  the  Portland  store  that  the  "company's 
wage  policy  was  being  followed."  Accordingly,  at 
the  November  12  meeting  Powell,  in  reply  to  the 
union's  i)roposal  for  an  increase  in  the  scale  of 
wages  being  paid  to  warehousemen,  submitted  a  list 
containing  the  minimum  rates  of  wages  then  being 
paid  by  the  respondent  to  its  warehousemen,  and 
stated  that  no  changes  would  be  made  in  the  existing 
rates.  At  this  and  other  meetings,  Estabrook  dis- 
puted the  respondent's  contention  that  it  was  paying 
as  high  wages  as  its  competitors. 

Despite  the  fact  that  Barr  had  indicated  approval 
of  the  Warehousemen's  proposal  that  "If  employes 
are  Avorked  over  five  (5)  consecutive  hours  without 
a  meal  period,  all  time  in  excess  of  five  (5)  hours 
.  .  .  shall  be  at  the  overtime  rate,"  Powell  took 
the  position  at  the  November  12  conference  that 
"We  had  no  objection  to  Article  7  providing  the 
Union  would  agree  to  change  the  word  'five'  to  'six' 
which  is  our  present  practice."  Throughout  the 
negotiations,  Powell  maintained  this  position  and 
refused  at  all  times  to  agree  to  the  Warehousemen's 
proposal  that  employees  working  more  than  5  con- 
secutive hours  without  a  meal  period  be  paid  at 
overtime  rates. 
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Although  in  his  discussion  with  the  union,  Powell 
had  rejected  the  third  sentence  of  Article  XI  dis- 
cussed above,  which  provided  that  certain  strikes 
should  be  excepted  from  the  no-strike  provision  of 
the  contract,  in  his  report  to  Barr  he  indicated  an 
intention  to  accede  to  the  Warehousemen  in  this 
regard.  Thus  Powell  reported  the  following: 

Before  the  meeting  Mr.  Huddleston  and  I 
had  decided  that  we  could  express  our  agree- 
ment with  sentences  Nos.  1  and  2  but  that  we 
would  object  to  sentence  No.  3.  The  conclusion 
we  reached  after  the  meeting  was  that  unless  we 
want  to  insist  upon  an  unconditional  agreement 
not  to  strike  there  will  be  no  harm  in  agreeing 
to  sentence  No.  3  .  .  . 

The  discussion  concerning  counterproposals  at  the 
November  12  conference  is  described  in  Powell's 
letter  of  November  13  to  Barr,  as  follows : 

Also,  Estabrook  asked  if  we  could,  in  the 
meantime,  prepare  a  written  statement  of  terms 
which  would  be  agreeable  to  the  Company.  He 
expressed  the  belief  that  we  were  obligated  to 
submit  our  position  in  writing.  I  answered  that 
it  would  serve  no  purpose  for  us  to  submit 
written  terms  until  he  could  assure  us  that  those 
terms  would  be  agreeable  to  the  Union.  Esta- 
brook then  said  he  did  not  know  whether  or  not 
the  terms  would  be  agreeable.  He  said  they 
would  have  to  submit  the  terms  to  their  mem- 
bership to  find  out  if  the  members  would  agree. 
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He  then  repeated  his  request  that  we  prepare 
an  agreement  in  writing  which  will  be  agree- 
able to  us.  He  said  then  they  would  have  some- 
thing to  submit  at  the  meeting  of  the  Union 
members.  I  again  replied  that  I  did  not  see  any 
point  in  our  submitting  a  written  proposal  until 
he  could  assure  us  definitely  that  the  terms 
would  be  agreeable.  The  meeting  then  broke  up 
with  nothing  further  being  said  on  this  point. 

That  Powell  was  troubled  about  the  reasonableness 
of  the  position  he  had  taken  is  evident  from  the 
concluding  remarks  in  liis  letter  to  Barr,  as  follow^s : 
I  would  like  to  submit  this  for  your  consid- 
eration. Do  you  fell  that  our  obligation  to  bar- 
gain in  good  faith  requires  that  we  submit  the 
Company's  position  in  writing?  The  question 
of  reasonableness  is  involved  here  and  I  have 
not  yet  reached  a  conclusion  in  my  own  mind. 
There  is  some  argument  to  the  effect  that  if  we 
will  state  verbally  the  terms  which  are  agree- 
able to  us  we  should  have  no  objection  to  re- 
ducing those  terms  to  writing.  This  seems  to  be 
in  line  with  the  Court  decisions  which  require 
that  an  employer  is  obligated  to  sign  an  agree- 
ment where  he  has  reached  a  verbal  agreement 
with  a  Union.  On  the  other  hand  it  seems  that 
we  are  perfectly  within  our  rights  to  say  that 
there  is  no  reason  to  submit  our  terms  in  writ- 
ing until  we  reach  a  meeting  of  the  minds  by 
verbal  discussion.  It  does  seem  useless  to  pre- 
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sent  our  terms  in  writing  when  we  are  pretty 
sure  they  will  not  be  accepted. 

Another  point  to  consider  is  the  Union's 
statement  that  they  want  something  in  writing 
to  submit  to  their  membership  and  there  is  a 
question  as  to  whether  we  are  obligated  to  fur- 
nish a  written  statement  of  terms  for  that 
l^urpose. 

As  Estabrook  will  probably  call  me  next  week 
I  will  appreciate  your  comments  as  soon  as 
possible. 

The  reply  of  Barr  to  Powell  on  November  22  is 
significant  in  that  it  contains  the  philosophy  of  the 
respondent  on  the  subject  of  collective  bargaining, 
which  position  it  consistently  maintained,  as  set 
forth  below,  throughout  all  its  negotiations  with 
the  Unions  herein: 

To  date,  we  have  had  no  situation  where  we 
have  sought  a  contract  with  a  union.  Therefore, 
by  the  very  nature  of  the  situation,  the  initiative 
lies  with  the  imion.  We  propose  to  fulfill  our 
obligation  to  bargain  with  the  miions  in  good 
faith,  but  this  does  not  pass  to  us  'Hhe  burden 
of  going  forward".  The  initiative  continues  to 
lie  with  the  union  throughout  the  bargaining 
process.  The  only  thing  which  will  change  our 
status  in  this  regard  is  a  change  in  our  relative 
economic  positions  of  such  nature  as  to  induce 
us  to  seek  .some  concession  from  the  union  .  .  . 
As  Mr.  Ball  stated,  we  do  not  think  that  the 
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Act  places  upon  an  employer  the  absolute  duty 
to  make  counterproposals.  This  does  not  mean, 
however,  that  we  are  to  take  an  abnormal  or 
unnatural  attitude  with  regard  to  counterpro- 
posals. We  should  explain  our  position  on  any 
point  being  bargained  when  requested  to  do 
so,  and  in  many  instances  this  will,  in  sub- 
stance include  a  counterproposal  whether  or 
not  it  is  expressly  so  labeled  .  .  .  Mr.  Ball  did 
not  mean  that  counterproposals  in  the  broad 
sense,  should  never  be  made.  He  only  meant 
that  we  should  not  take  the  initiative  in  the 
bargaining  process. 

To  state  in  different  words,  we  do  not  want 
you  to  feel  under  abnormal  restraint  in  the 
statement  of  the  Company's  position  .  ,  .  This  is 
necessary  to  good  faith  and  we  should  not  be 
unduly  concerned  over  whether  or  not  our 
statement  of  position  contains  what  might  be 
considered  a  counterproposal.  Just  keep  in 
mind,  however,  that  it  is  the  union,  not  the 
Company,  which  is  seeking  an  agreement  .  .  . 

...  I  will  close  with  a  *' recapitulation"  of 
some  of  the  high  points. 

1.  T]]('  |)iir])oses  of  bargaining  are  best  served 
by  oral  negotiations.  We  need  not  state  our 
position  to  the  union  in  writing. 

2.  The  union  is  seeking  something  from  us. 
We  are  not  to  assume  the  initiative  by  volun- 
teering proposals  or  counterproposals. 

3.  In  discussing  individual  clauses  state  that 
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you  have  no  present  objection  to  clauses  which 
are  not  objectionable,  but  do  not  "agree"  to 
such  clauses.  You  can  only  agree  to  a  contract 
as  a  whole. 

4.  Insist  on  a  "no-strike"  clause  without 
qualifications  or  exceptions. 

5.  Whenever  in  doubt  as  to  what  you  should 
do  resolve  the  doubt  in  favor  of  the  Company. 
Err  on  the  side  of  conservatism  if  you  err  at  all. 

6.  Do  not  rush  the  bargaining  process  and 
do  not  yourself  take  the  initiative  in  seeking 
an  agreement. 

7.  Bargain  in  good  faith.  State  the  Com- 
pany's position  on  the  points  raised  honestly 
and  frankly.  Your  statement  of  position  may 
or  may  not  contain  what  might  be  considered 
as  a  counterproposal. 

8.  Whether  or  not  any  agreement  reached 
will  be  reduced  to  writing  and  signed  can  only 
be  determined  after  an  agreement  is  reached. 
Prior  to  that  time  a  discussion  of  this  point  is 
premature. 

You're  doing  a  good  job.  Bill.  Keep  it  u]i. 
Keep  us  advised  of  what  you  are  doing  and 
contact  us  immediately  if  something  gets  "hot". 
Barr's   instructions   to   "Insist   on   a   ^no-strike' 
clause   without   qualifications   or   exceptions"   con- 
stituted, it  will  be  observed,  a  repudiation  of  his 
earlier  instructions  which  authorized  Powell  to  use 
his    discretion    in    such    matters,    and    only    after 
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Powell  had  indicated  that  he  intended  to  as^ree  to 
Article  XI  of  the  Warehousemen's  proposal  which 
provided  for  certain  exceptions  to  the  no-strike 
clause. 

On  November  7,  1940,  Thomas  White,  secretary- 
treasurer  of  the  Western  Warehouse  C^ouncil  which 
consisted  of  58  local  unions  of  warehousemen  in  the 
11  Western  States,  wrote  the  respondent  that  it 
had  ''up  to  the  present  time  refused  to  sign  an 
agreement  for  the  wages,  hours  and  working  condi- 
tions" of  the  Warehousemen  in  Portland,  and 
threatened  to  take  ''economic  action"  unless  "labor 
disputes  with  Mr.  Jack  Estabrook  of  Portland, 
Oregon,"  and  other  respresentatives  of  local  unions 
in  the  Western  establishments  of  the  respondent 
were  "settled  to  the  satisfaction  of  our  organiza- 
tions." 

Thereafter,  White,  Estabrook,  and  three  repre- 
sentatives of  the  Retail  Clerks  met  with  the  re- 
spondent in  Oakland,  California,  on  November  25, 
1940.  We  credit  Estabrook 's  uncontradicted  testi- 
mony that  at  the  November  25  meeting, 

I  made  the  statement,  .  .  .  that  we  tried  to 
negotiate  with  Mr.  Powell  and  Mr.  Huddles- 
ton;  .  .  .  but  we  were  not  getting  anywhere, 
and  that  we  thought  we  were  being  stalled,  that 
we  had  heard  so  much  about  company  policy 
that  we  were  getting  tired  of  it,  and  we  wanted 
to  know  what  it  was,  if  they  had  a  book  on 
company  policy,  and,  if  so,  we  would  like  to 
see  it,  .  .  .  so  that  we  would  know  better  what 
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to  do.  They  didn't  seem  to  have  a  book,  or  seem 
to  be  able  to  furnish  us  with  a  book  .  .  .  Mr. 
White  and  myself  volunteered  to  go  to  Chicago 
with  Mr.  Powell,  if  it  was  necessary,  in  order 
to  negotiate  our  contract ;  we  stated  that  we 
wanted  to  talk  with  the  people  that  we  were  to 
negotiate  with,  and  up  until  then  we  had  not 
been  able  to  .  .  .  He  [Powell]  said  that  he  would 
take  that  under  advisement. 

Part  of  the  events  of  the  November  25  meeting 
are  described  in  the  following  excerpt  from  Powell's 
letter  of  November  26  to  Barr: 

He  [White] wound  up  his  speech  with  an 
ultimatum  that  unless  the  Company  would 
agree  to  a  union  ship  (sic)  at  Portland  they 
were  prepared  to  take  joint  action  against  the 
Company  in  the  eleven  Western  States.  Mr. 
Estabrook  then  suggested  he  would  be  glad  to 
fly  to  Chicago  to  talk  with  you,  if  there  were 
some  possibility  that  our  policy  could  he 
changed.  At  first  they  insisted  we  give  them  a 
reply  within  twenty-four  hours,  but  later  agreed 
to  allow  us  until  noon  on  Thursday,  November 
28.  I  will  wait  until  '^l^hursday  morning  at  which 
time  I  will  call  Mr.  White  in  San  Francisco 
and  explain  that  you  will  be  glad  to  meet  with 
imion  representatives  in  Chicago  and  listen  to 
their  argument,  but  I  will  not  assure  him  that 
any  change  in  policy  is  contemplated  at  the 
present  time. 
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Thus  it  is  to  be  observed  that  although  the  respon- 
dent had  made  its  decision,  as  early  as  November 
26,  on  the  Union's  suggestion  that  the  negotiations 
be  continued  in  Chicago,  and  although  the  respon- 
dent was  fully  aware  of  the  Union's  desire  for  an 
early  reply,  it  deliberately  delayed  its  reply  to 
White  mitil  November  28. 

On  December  2,  Dixon,  the  secretary-treasurer 
of  the  Retail  Clerks,  who  was  unable  to  attend 
the  November  25  meeting,  telephoned  Barth,  the 
manager  of  the  respondent's  retail  store  in  Port- 
land, and  told  him  that  "we  were  very  anxious 
to  bring  about  a  settlement ;  that  our  people  were 
getting  very  anxious;  that  they  thought  ''that  the 
company  was  stalling  for  time, ' '  and  that  the  Retail 
Clerks  was  willing  to  withhold  strike  action  if  the 
respondent  would  arrange  for  a  meeting  with  them. 
Barth  replied  tjiat  he  would  try  to  induce  Powell 
to  come  to  Portland.  It  appears  that  Dixon  called 
Barth  again  on  December  4  or  5  and  told  him  that 
the  strike  of  the  Retail  Clerks  at  Portland  would  be 
withheld  until  December  6  or  7,  pending  a  meeting 
there  between  the  Retail  Clerks  and  responsible 
company  officials.  On  December  4  the  employees 
of  the  respondent's  Oakland  plant  struck.  There- 
after Powell  remained  in  Oakland  attempting  to 
settle  the  strike  there.  On  December  5  Barth  tele- 
phoned Dixon  in  Portland  and  told  him  that  he  had 
spoken  to  Powell  and  that  Powell  had  stated  that 
negotiations  were  being  carried  on  in  Oakland  in 
behalf  of  the  Retail  Clerks.  Dixon  replied  that  the 
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negotiations  at  Oakland  concerned  only  the  Oakland 
employees  of  the  respondent  and  that  he  proposed 
to  negotiate  for  the  Portland  employees  at  Port- 
land. Dixon  offered,  however,  to  permit  negotiations 
to  be  carried  on  at  Oakland  in  behalf  of  the  Port- 
land employees  if  it  were  impossible  for  the  re- 
spondent to  send  a  representative  to  Portland.  Hear- 
ing nothing  further  from  the  respondent  on  De- 
cember 6,  the  members  of  the  Retail  Clerks  unan- 
imously voted  to  go  on  strike  at  Portland  the  next 
day,  primarily  because  of  their  sentiment  that  the 
respondent  had  refused  "to  negotiate  a  contract 
at  Portland."  Innnediately  thereafter  the  Ware- 
housemen declared  a  strike  at  Portland  to  support 
the  Retail  Clerks  and  because,  according  to  Esta- 
brook,  whose  testimony  we  credit,  "the  [Portland] 
membership  got  tired  of  Montgomery  Ward  stalling 
us  around."  On  December  6,  prior  to  the  strike  at 
Portland,  White  had  assured  Powell  that  since 
they  were  making  progress  in  their  Oakland  negotia- 
tions he  would  see  that  no  strike  action  was  taken 
at  Portland;  but  on  the  next  day  White  informed 
Powell  that  he  no  longer  had  authority  to  act  for 
the  Retail  Clerks  at  Portland  "and  that  the  action 
which  had  been  taken  was  out  of  his  control. ' ' 

On  December  13,  14,  and  16,  Frank  Ashe,  a  con- 
ciliator of  the  United  States  Department  of  Labor, 
and  representatives  of  the  unions,  including  the 
Office  Employees  Union,  which  had  joined  in  the 
strike  at  Portland,  conferred  jointly  with  tbe  re- 
spondent  in    respect    to    the    Portland    employees. 
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During  the  December  13  conference,  Powell  was 
asked  whether  the  respondent  had  any  proposal  to 
make.  He  replied  "that  our  proposal  or  demand  at 
present  was  that,  the  picket  lines  be  removed  and 
that  the  employees  be  allowed  to  return  to  work." 
He  added  that  the  "Company  had  no  other  proposal 
to  submit  nor  did  the  Company  intend  to  make  any 
other  demands  on  the  Union."  Landye  asked 
whether,  if  the  Unions  withdrew  their  request  for 
a  union  shop,  the  respondent  would  be  willing  to 
submit  to  arbitration  the  question  of  what  clauses 
should  be  included  in  the  contract.  The  answer  was 
in  the  negative.  Landye  then  asked  if  the  respondent 
woidd  agree  to  the  proposed  contract  submitted  by 
the  Warehousemen  if  the  union  shop  clause  were 
omitted.  Powell  stated  that  the  respondent  could 
not  agree  to  the  remainder  of  the  proposal  as  it 
had  substantial  objections  to  certain  provisions. 
According  to  Landye 's  imcontradicted  testimony 
which  we  credit,  he  asked  the  respondent  for  a  coun- 
terproposal on  the  contracts  submitted  by  the 
Warehousemen,  the  Retail  Clerks,  and  the  Office 
Employees  Union  and  that 

I  stated  that  I  wanted  the  company  to  take 
each  section  of  the  union's  contracts,  and  if 
they  agreed,  to  write  it  out  that  way  as  a  sec- 
tion, and  if  they  disagreed,  to  delete  it,  and 
if  they  had  any  additions,  to  put  it  on  the  con- 
tract .  .  .  Mr.  Powell  stated  that  the  company 
was  not  asking  anything  from  us,  and  that  it 
was  up   to  us  to   make  proposals  that  would 
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please  the  company;  and  that  he  said  his  con- 
ception of  negotiations  was  that  the  company 
had  no  affirmative  duty  to  do  anything,  and 
that  it  was  up  to  the  miion  to  please  the  com- 
pany. And  he  stated  that  they  wouldn't  submit 
a  counter  proposal. 

The  meeting  then  broke  up.  That  afternoon  Ashe 
telephoned  Powell  and  suggested  another  meeting 
for  the  following  morning.  Powell  replied  "that  we 
[the  respondent]  had  nothing  further  to  submit 
but  that  if  he  [Ashe]  felt  a  further  meeting  was  ad- 
visable we  would  be  glad  to  meet." 

Accordingly,  the  three  unions  and  the  respondent 
met  again  the  following  day.  Ashe  opened  the  meet- 
ing by  asking  Powell  if  the  respondent  "had  any- 
thing at  all  in  the  way  of  a  proposal  to  submit 
which  might  provide  a  basis  for  an  agreement." 
Powell  replied  that  the  respondent  had  nothing 
further  to  submit  other  than  the  statement  of  its 
position  in  regard  to  each  one  of  the  proposals 
theretofore  submitted.  Powell  was  then  asked  if  the 
respondent  would  be  willing  to  sign  an  agreement 
which  merely  set  out  its  present  policies  and  prac- 
tices. According  to  his  own  report,  Powell  replied 
as  follows: 

I  replied  that  the  question  of  the  form  of 
agreement,  that  is,  whether  it  should  be  verbal 
or  written,  is  premature  at  this  time.  I  sug- 
gested that  if  we  could  reach  an  agreement 
upon  substantial  provisions,  then  that  question 
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should  be  considered.  Allen  then  stated  that  if 
we  could  reach  agreement  would  we  be  willing 
to  sign  it.  I  replied  that  possibly  we  would  Init 
that  I  thought  a  discussion  of  that  question  was 
premature. 

Estabrook  and  Dixon  then  brought  up  the  matter 
of  wages  and  claimed  that  the  respondent  was  not 
paying  the  prevailing  wage.  Powell  disagreed.  Esta- 
brook then  mentioned  the  names  of  several  local 
concerns,  stating  that  they  were  paying  more  for 
comparable  work  than  the  respondent.  Estabrook 
testified  that  the  discussion  over  wages  "died  down 
by  the  time  that  I  offered  to  bet  something  that 
they  paid  less  than  the  others." 

In  reply  to  Ashe's  request  that  he  be  permitted 
to  employ  a  stenographer  to  take  notes  on  what 
transpired,  the  respondent  stated  that  it  "would 
object  to  such  procedure"  on  the  groimd  that  it  did 
not  feel  the  presence  of  a  stenographer  would  facili- 
tate the  discussion."  Thereafter  the  meeting  ad- 
journed with  the  understanding  that  the  parties 
would  meet  again  on  December  16. 

At  the  conference  on  the  16th,  attended  by  the 
three  unions  and  the  respondent,  Estabrook  sug- 
gested that  they  go  over  the  Warehousemen's  pro- 
posed contract  article  by  article.  Powell  questioned 
the  value  of  doing  so  unless  the  Warehousemen  was 
willing  to  withdraw  its  demands  in  respect  to  a 
union  shop,  seniority,  and  arbitration.  The  unions 
replied  that  only  the  respective   unions'  members 
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had  authority  to  withdraw  the  respective  union  de- 
mands, but  upon  Estabrook's  statement  that  there 
was  a  possibility  that  the  demand  for  a  miion  shop 
would  be  withdrawn,  they  proceeded  to  discuss  the 
entire  contract  proposed  by  the  Warehousemen.  A 
similar  procedure  was  followed  with  resj^ect  to  the 
proposed  contracts  of  the  Retail  Clerks  and  the 
Office  Employees  Union.  The  respondent  took  the 
same  position  on  the  principal  clauses  in  dispute, 
that  is,  as  to  a  union  shop,  seniority,  increases  in 
wages,  and  arbitration,  as  it  had  done  theretofore, 
although  the  Unions  indicated  their  willingness  to 
forego  the  arbitration  clauses  and  receded  in  other 
respects  from  their  original  demands.  The  only  con- 
cessions made  by  the  respondent,  with  possibly  three 
minor  exceptions,^''  were  such  as  would  not  alter  the 
status  quo  and  conformed  to  its  "policies." 
In  discussing  the  Warehousemen's  proposed 
agreement,  the  respondent  maintained  its  earlier 
l^osition  that  if  the  recognition  clause  "has 
any     place     in     the     agreement     it     should     be 


(10)  These  were  all  in  regard  to  the  Retail 
Clerks'  proposed  agreement.  The  respondent  agreed 
to  review  regularly  the  records  of  all  employees,  to 
provide  stock  help  for  the  w^omen's  coat  and  yard- 
age and  blanket  departments,  and  to  sujjply  iden- 
tical garb  where  required  by  the  respondent.  There 
was  no  showing  w^hether  or  not  the  respondent's 
agreement  to  these  matters  in  any  way  altered  the 
status  quo.  In  Powell's  words,  "There  were  not  any 
concessions  [on  respondent's  part]  of  major  im- 
portance;   there   were,   I   would   say,    some    minor 


concessions." 
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in  a  preliminary  'whereas'  clause"  and 
refused  altogether  to  include  in  the  contract  a 
clause  providing  that  the  respondent  would  not 
discriminate  against  union  members.  Although 
Powell  had  previously  informed  Barr  that  "As  a 
matter  of  fact  we  do  have  working  Supervisors  in 
the  Portland  Plant"  and  had  offered  to  the  Ware- 
housemen at  the  November  12  conference  to  pay 
such  working  supervisors  3  cents  per  hour  more 
than  the  employees  under  their  supervision,  Powell, 
at  the  conference  on  December  16,  rejected  the 
Warehousemen's  proposal  that  working  supervisors 
be  paid  50  cents  per  day  more  than  other  employees, 
on  the  asserted  ground  that  "we  did  not  believe 
we  employed  persons  such  as  those  mentioned" 
and  "we  could  not  grant  any  concessions  in  the  rate 
of  pay  of  these  people."  At  the  close  of  the  confer- 
ence, Ashe  stated  that  the  clauses  of  the  contracts 
to  which  the  respondent  objected  primarily  were 
those  providing  for  any  imion  shop,  any  increase 
in  wages,  a  seniority  rule,  or  any  form  of  arbitra- 
tion, and  stated  further:  "We  aren't  getting  any 
place;  we  might  as  well  call  it  quits."  The  meeting 
then  adjourned. 

b.  Concluding  Findings 
The  issue  to  be  determined  is  whether  or  not  the 
respondent  has  fuMled  its  duty  to  bargain  col- 
lectively with  the  Unions  as  required  by  the  Act. 
In  general  terms,  the  scope  of  that  duty  appears 
from  our  decision  in  Matter  of  Singer  Manufactur- 
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ing  Co.  and  United  Electrical,  Radio  &  Machine 
Workers  of  America,  etc./^  wherein  we  held  as 
follows : 

Collective  bargaining,  as  contemplated  by  the 
Act,  is  a  procedure  looking  toward  the  making 
of  a  collective  agreement  by  the  employer  with 
the  accredited  representatives  of  its  employees 
concerning  wages,  hours,  and  other  conditions 
of  employment.  The  duty  to  bargain  collectively, 
which  the  Act  imposes  upon  employers,  has  as 
its  objective  the  establishment  of  such  a  con- 
tractual relationship  to  the  end  that  employ- 
ment relations  may  be  stabilized  and  obstruc- 
tion to  the  free  flow  of  commerce  thus  prevented ; 
and,  indeed,  the  protection  to  organization  of 
employees  afforded  by  the  first  four  subdivisions 
of  Section  8  of  the  Act  is  intended  to  make  pos- 
sible and  to  implement  the  stabilization  of 
working  conditions  through  collective  bargain- 
ing conducted  between  employers  and  the  freely 
designated  representatives  of  their  employees 
as  equals.  The  duty  to  bargain  collectively  is 
not  limited  to  the  recognition  of  the  employees' 
representatives  qua  representatives,  or  to  a 
meeting  and  discussion  of  terms  with  them.  The 
duty  encompasses  an  obligation  to  enter  into 
discussion  and  negotiation  with  an  open  and 
fair  mind  and  with  a  sincere  purpose  to  find 


(11)  24  N.L.R.B.,  No.  41,  enf 'd  as  mod..  Singer 
Mfg.  Co.  V.  N.L.R.B.,  119  F.  (2d)  131  (CCA.  7), 
cert,  den.,  61  S.  Ct.  1119. 
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a  basis  of  agreement,  concerning  the  issues  pre- 
sented,* and  to  make  contractually  binding  the 
understanding  upon  the  terms  that  are 
reached.**  .  .  . 

Under  the  Act,  the  respondent  was  obliged  to 
bargain  with  the  Unions  as  exclusive  representatives 
of  the  employees  in  the  approprite  units  herein- 
above found,'-  to  embody  understandings  that  might 
be  reached  with  the  unions  in  signed  agreements,^"' 
and  to  incori)orate  into  the  contracts,  upon  request, 
full  recognition  of  the  Unions,  in  express  terms,  as 


*Manifestly,  in  exploring  the  possibilities  of 
reaching  an  agreement  the  open  and  fair-minded- 
ness and  sincerity  of  purpose  required  by  the  Act 
contemplates  an  interchange  of  ideas,  the  commun- 
ication of  facts  peculiarly  within  the  knowledge  of 
either  party,  personal  persuasion,  and  willingness 
to  modify  demands  in  accordance  with  the  total  sit- 
uation thus  revealed.  See  Matter  of  S.  L.  Allen  & 
Company,  Inc.,  a  corporation  and  Federal  Labor 
Union  Local  No.  18526,  1  N.L.R.B.  714  at  page  728. 

**Matter  of  St.  Joseph  Stockyards  Company 
and  Amalgamated  Meat  Cutters  and  Butclier 
Workmen  of  North  America,  Local  Union  No. 
159,  2  N.  L.  R.  B.  39.  We  have  reaffirmed  this 
interpretation  of  the  Act  in  all  subsequent 
cases  involving  this  question.  See  Matter  of 
Westinghouse  Electric  &  Manufacturing  Com- 
pany and  United  Electrical,  Radio  and  Machine 
Workers  of  America,  22  N.  L.  R.  B.,  147,  and 
cases  cited  in  footnote  14,  therein  .  .  . 

(12)  N.  L.  R.  B.  V.  Fansteel  Metallurgical  Corp., 
306  U.  S.  240. 

(13)  H.  J.  Heinz  Co.  v.  N.  L.  R.  B.  311  U.  S.  514. 
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exclusive  bargaining  agents.^''  Moreover,  the  re- 
spondent, pursuant  to  its  duty  to  bargain  collec- 
tive!}' in  good  faitli,  was  required  to  take  an  active 
part  in  the  negotiations  to  the  end  that  agreement 
should    be    reached    if    possible/^    We    are    of   the 


(14)  McQuay-Norris  Mfg.  Co.,  v.  N.L.R.B.,  116 
F.  (2d)  748  (CCA.  7),  cert,  den.,  61  S.  Ct.  843, 
enf'g  Matter  of  McQuay-Norris  Mfg.  Co.  and 
United  Automobile  Workers  of  America,  Local  No. 
226,  21  N.  L.  R.  B.  709. 

(15)  Cf.,  for  example,  N.L.R.B.  v.  Reed  &  Prince 
Mfg.  Co.,  118  F.  (2d)  874  (C  C  A.  1)  cert,  den., 
61  S.  Ct.  1119,  where  the  Court  stated: 

The  respondent  .  .  .  was  legally  bound  to 
confer  and  negotiate  sincerely  with  the  repre- 
sentatives of  its  employees.  It  was  required  to 
do  so  with  an  open  mind  and  a  sincere  desire 
to  reach  an  agreement  in  a  spirit  of  amity  and 
cooperation. 

Similarly  in  N.  L.  R.  B.  v,  George  P.  Pilling  & 
Son  Co.,  119  F.  (2d)  32  (C  C  A.  3)  the  Court 
stated : 

Bargaining  presupposes  negotiations  between 
parties  carried  on  in  good  faith.  The  fair  deal- 
ing which  the  service  of  good  faith  calls  for 
must  be  exhibited  by  the  parties  in  their  ap- 
proach and  attitude  to  the  negotiations  as  well 
as  in  their  specific  treatment  of  the  particular 
subjects  or  items  for  negotiation.  For  such  pur- 
pose, there  must  be  common  willingness  among 
the  parties  to  discuss  freely  and  fully  their  re- 
spective claims  and  demands  and,  when  these 
are  opposed,  to  justify  them  on  reason.  When 
the  proffered  support  fails  to  persuade  or  if, 
for  any  cause,  resistance  to  the  claim  remains, 
it  is  then  that  compromise  comes  into  play.  But, 
agreement  by  way  of  compromise  cannot  be  ex- 
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opinion  that  the  respondent  failed  in  a  number  of 
respects  to  comply  with  its  obligation  to  bargain 
collectively,  as  thus  defined. 

The  respondent,  although  requested  to  do  so,  did 
not  agree  to  embody  understandings  that  might  be 
reached  with  the  Unions  in  signed  contracts.  Thus, 
at  the  meetings  of  Se])tember  19  and  December  16, 

pected  unless  the  one  rejecting  a  claim  or  de- 
mand is  willing  to  make  counter-suggestion  or 
proposal.  And,  where  that  is  expressly  invited 
but  is  refused,  in  such  circumstances  the  refusal 
may  go  to  support  a  want  of  good  faith  and, 
hence,  a  refusal  to  bargain.  The  considerations 
are  especially  applicable  to  negotiations  looking 
to  collective  bargaining  and  have  been  so  re- 
garded by  the  courts.  [Citations  omitted.] 

In  N.  L.  R.  B.  V.  Highland  Park  Mfg.  Co.,  110 
F.  (2d)  632  (C.  C.  A.  4),  the  Court  stated: 

The  Act,  it  is  true,  does  not  require  that  the 
parties  agree;  but  it  does  require  that  they 
negotiate  in  good  faith  with  the  vieW'  of  reach- 
ing an  agreement  if  possible  .  .  . 

In  Globe  Cotton  Mills  v.  N.  L.  R.  B.,  103  F.  (2d) 
91  (C.  C.  A.  5),  the  Court  stated: 

.  .  .  There  is  a  duty  on  both  sides  ...  to 
enter  into  discussion  with  an  open  and  fair 
mind,  and  a  sincere  purpose  to  find  a  basis  of 
agreement  touching  wages  and  hours  and  con- 
ditions of  labor,  and  if  found  to  embody  it  in 
a  contract  as  specific  as  possible,  which  shall 
stand  out  as  a  mutual  guarantee  of  conduct,  and 
as  a  guide  for  the  adjustment  of  grievances. 

In  N.  L.  R.  B.  V.  The  Boss  Mfg.  Co.,  118  F.  (2d) 
187  (C.  C.  A.  7),  the  Court  said: 

Collective  bargaining,  as  contemplated  by  the 
Act,  is  a  procedure  looking  toward  the  making 
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Powell  refused  to  agree  to  sign  a  written  contract, 
stating  that  the  respondent  had  never  signed  a  con- 
tract with  a  labor  organization  and  that  wdiile  it 
^'possibly"  might  sign  a  contract,  ''the  question  of 
the  form  of  the  agreement,  that  is,  whether  it  should 
be  oral  or  written  is  premature"  until  "we  could 
reach  an  agreement  uj^on  substantial  provisions." 
Far  from  being  a  mere  formal  part  of  the  agree- 

of  a  collective  agreement  between  the  employer 
and  the  accredited  representative  of  his  em- 
ployees concerning  wages,  -hours  and  other  con- 
ditions of  employment.  Collective  bargaining 
requires  that  the  parties  involved  deal  with  each 
other  with  an  open  and  fair  mind  and  sincerely 
endeavor  to  overcome  obstacles  or  difficulties 
existing  between  the  employer  and  the  em- 
ployees to  the  end  that  employment  relations 
may  be  stabilized  and  obstruction  to  the  free 
flow  of  commerce  prevented.  [Citations 
omitted.] 

In  Singer  Mfg.  Co.  v.  N.  L.  R.  B.,  119  F.  (2d) 
131  (C.  C.  A.  7)  cert,  den.,  61  S.  Ct.  1119,  the  Court 
observed  that  the  Act  constitutes  "remedial  legisla- 
tion, ' '  placing  upon  the  employer 

the  duty,  in  the  interest  of  public  welfare,  to 
enter  into  discussion  with  its  employees  with 
open  and  fair  minds,  with  sincere  purpose  to 
find  basis  for  agreement. 

And  in  Wilson  &  Co.  v.  N.  L.  R.  B.,  115  F.  (2d) 
759  (C.  C.  A.  8),  the  Court  noted  as  a  basis  for  sus- 
taining the  finding  of  the  Board  that  the  employer 
had  not  bargained  collectively  within  the  meaning 
of  Section  8  (5), 

That  there  was  a  lack  of  such  cooperation  be- 
tween the  management  of  petitioner  and  the 
representative  of  its  employees  in  collective  bar- 
gaining as  w^ould  be  likely  to  avoid  future  labor 
difficulties. 
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ment,  the  written  contract  constitutes  the  very 
object  of  collective  bargaining-,  ''the  absence  of 
which  .  .  .  tends  to  frustrate  the  end  sought  by  col- 
lective bargaining. ^^  The  refusal  of  the  respondent 
to  agree  to  grant  the  Unions  the  very  object  of  col- 
lectiA^e  bargaining  was  tantamount  to  a  refusal  to 
bargain  altogether.^'  We  deem  it  immaterial  in  this 
connection  that  when  the  Unions  requested  signed 
contracts  the  parties  had  not  yet  reached  complete 
imderstanding  as  to  what  would  be  included  in  the 
contracts^''  and  that  although  the  respondent  did 
not  agree  to  reduce  understadings  to  a  signed  con- 
tract, the  Unions  nevertheless  discussed  with  the  re- 
spondent proposed  wages,  hours,  and  other  condi- 
tions of  employment. ^^ 


(16)  H.  J.  Heinz  Co.  v.  N.  L.  R.  B.,  311  U.  S. 
514. 

(17)  Ibid. 

(18)  Cf.  N.  L.  R.  B.  V.  Highland  Park  Mfg.  Co., 
110  F.  (2d)  632  (C.  C.  A.  4)  ;  N.  L.  R.  B.  v.  Wilson 
&  Co.,  115  F.  (2d)  759  (C.  C.  A.  8).  In  the  latter 
case  the  Court  stated  the  following  :*'...  We  do  not 
believe  that  negotiations  which  are  carried  on  with- 
out any  intention  of  reaching  a  definite  agreement 
or  of  reducing  to  writing  any  agreement  that  may 
be  reached,  constitute  a  full  compliance  with  the 
Act." 

(19)  Cf.  McQuav-Norris  Mfg.  Co.  v.  N.  L.  R.  B., 
116  F.  (2d)  748  (C.  C.  A.  7),  cert.  den.  61  S.  Ct. 
843.  The  Court,  in  overruling  a  similar  defense, 
stated  the  following:  ".  .  .  There  could  be  no  genu- 
ine bargaining  as  contemplated  by  the  Statute  until 
complete  reco.gnition  had  been  granted  as  the  Act 
requested  .  .  .  [The  employer's  bargaining  with  the 
Union],  while  limiting  its  recognition  solely  to  mem- 
bers of  the  Union,  made  such  bargaining  abortive 
and  of  little,  if  any,  effect." 
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Furthermore,  at  the  November  12  and  December 
16  meetmgs,  the  respondent  refused  to  agree  to  a 
clause  of  the  Warehousemen's  proposed  contract  by 
which  the  respondent  promised  to  recognize  it  as 
exchisive  representative,  on  the  asserted  ground  that 
recognition  was  a  question  of  fact  which  neither  the 
Union  nor  the  respondent  was  free  to  agree  upon. 
It  is  true  that  the  respondent  offered  to  inchide  a 
recognition  chiuse  as  a  "preliminar}^  whereas 
clause."  In  our  opinion,  however,  this  does  not 
satisfy  the  respondent's  obligation  to  ''bind  itself  to 
give  exclusive  recognition"  to  the  AVarehousemen.-'^ 
The  respondent,  again  asserting  that  the  matter  was 
"covered  by  law  and  is  not  a  subject  of  agreement," 
refused  at  these  meetings  to  insert  in  the  contract 
with  the  Warehousemen  a  clause  by  which  the  re- 
spondent promised  not  to  discriminate  because  of 
union  membership.  But  as  Ashe,  the  Department 
of  Labor  Conciliator,  pointed  out,  the  only  explana- 
tion for  the  respondent's  refusal  to  agree  to  include 
this  clause  in  the  contract  was  that  it  ''merely  did 
not  want  to  give  the  Union  the  satisfaction  of  hav- 
ing it  there."  The  Circuit  Court  of  Ap})eals  for  the 
Eighth  Circuit  pointed  out  in  the  Wilson  case,-^ 
that  "A  refusal  to  do  what  reasonable  and  fair- 
minded  men  are  ordinarily  willing  to  do,  upon  re- 


(20)  Matter  of  McQuay-Norris  Mfg.  Co.  and 
United  Automobile  Workers  of  America,  Local  No. 
226,  21  N.  L.  R.  B.  709,  enf 'd  National  Labor  Rela- 
tions Board  v.  McQuay-Norris  Mfg.  Co.,  ibid. 

(21)  See  supra,  footnote  18. 
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quest,  may  certainly  be  taken  to  be  an  indication  of 
a  lack  of  proper  intent  and  good  faith  in  collec- 
tive bargaining."  Clauses  prohibiting  discrimina- 
tion because  of  union  affiliation  are  frequently 
sought  by  labor  organizations  to  give  to  the  em- 
ployees a  feeling  of  security  in  the  exercise  of  the 
rights  guaranteed  in  the  Act,-^  and  such  clauses  are 
not  uncommonly  embodied  in  collective  bargaining 
contracts.  Upon  the  entire  record,  we  fuid  that  the 
I'cspondent,  without  cause,  refused  upon  request  to 
ei)tl)ody  tlK>  prohibition  against  union  discrimination 
in  a  contract,  and  that  the  respondent,  by  this  ''re- 
fusal to  do  what  reasonable  and  fair-minded  men 
are  ordinarily  willing  to  do,"  demonstrated  its  re- 
fusal to  bargain  collectively  in  good  faith. 

The  resi^ondent's  declarations  abundantly  disclose 
an  attitude  inconsistent  with  its  obligation  actively 
to  cooperate  with  the  Unions  and  to  endeavor  to 
reach  understandings  with  them.  As  Barr,  speaking 
for  the  respondent,  told  its  agent,  Powell:  "...  It 
is  the  union,  not  the  Company  which  is  seeking  an 
agreement."  Accordingly,  Powell  told  the  Unions 
at  the  December  13  conference  that  "his  conception 
of  negotiations  was  that  the  company  had  no  affirma- 
tive duty  to  do  anything  and  that  it  was  up  to  the 
Union  to  ])lease  the  company."  Similarly,  the  re- 


(22)  See,  for  example,  Matter  of  Singer  Mfg.  Co. 
and  United  Electrical,  Radio  and  Machine  Workers 
of  America,  etc.,  24  N.  L.  R.  B.,  No.  41,  enf'd  as 
mod.,  Singer  Mfg.  Co.  v.  National  Labor  Relations 
Board,  supra,  footnote  15. 
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spondent  in  its  brief,  states  that  ''the  duty  to  bar- 
gain is  no  more  .  .  .  than  the  duty  to  meet  the  em- 
ployee representative  and  do  .  .  .  or  say  nothing 
which  would  make  a  binding  trade  agreement  im- 
possible of  attaimnent."  It  takes  the  affirmative 
efforts  of  the  two  parties,  however,  to  make  a  collec- 
tive bargam.  The  Board  and  court  decisions  herein- 
above cited  clearly  establish  that  the  respondent  by 
its  negative  attitude  was  refusing  to  bargain  col- 
lectively in  good  faith. 

Pursuant  to  its  hypertechnical  approach,  the  re- 
spondent vvas  willing  to  meet  with  the  Unions  when 
requested,  listen  to  their  demands,  and  explain  its 
position  thereon.  Further  than  this  the  respondent  re- 
fused to  go  and  it  jjersisted,  rather,  in  the  view  that 
the  obligation  of  taking  further  steps  rested  upon  the 
Unions  alone.  Tims,  the  respondent  was  opposed  to 
submitting  to  the  Unions  genuine  counterproposals. 
It  is  true  that  Barr,  assertedly,  did  not  object  to  the 
respondent's  explanation  of  its  position  "on  any 
point  being  bargained  when  requested  to  do  so" 
even  if  such  explanation  did  "in  substance  include 
a  counterproposal."  Nevertheless,  the  respondent 
objected  to  taking  "the  initiative  in  the  bargaining 
process";  that  is,  objected  to  formulating  pi'oposed 
conditions  of  employment  affirmatively,  as  counter- 
proposals to  union  demands.  That  the  resi)ondent 
was  opposed  to  affirmative  efforts  on  its  part  to 
find  a  basis  for  agreement  by  means  of  counter- 
proposals appears  also  from  Barr's  statements  tliat 
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the   respondent  had  at  no  time  sought   a  contract 

witli  a  union  and  that 

Therefore,  by  the  very  nature  of  the  situa- 
tion^  the  initiative  lies  with  the  union.  We  pro- 
pose to  fill  our  obligation  to  bargain  with  the 
Unions  in  good  faith,  but  this  does  not  pass  to 
us  ''the  burden  of  going  forward".  The  initia- 
tive continues  to  lie  with  the  union  throughout 
the  bargaining  process.  The  only  thing  which 
will  change  our  status  in  this  regard  is  a  change 
in  our  relative  economic  positions  of  such  na- 
ture as  to  induce  us  to  seek  some  concession 
from  the  union     .     .     . 

As  Mr.  Ball  stated,  we  do  not  think  that  the 
Act  places  upon  an  employer  the  absolute  duty 
to  make  counterproposals     .     .     . 

The  respondent  was  at  no  point  willing  to  assume 
"the  burden  of  going  forward"  in  the  negotiations 
and  was  thus  unwilling,  without  reason,  to  cooperate 
with  the  ITnions  in  bringing  the  collective  bargain- 
ing negotiations  to  a  successful  conclusion.  Thus,  at 
the  November  12  conference,  after  the  respondent 
had  rejected  the  Warehousemen's  written  proposals, 
the  Warehousemen  asked  the  respondent  for  a  writ- 
ten statement  of  terms  which  would  be  agreeable  to 
the  respondent.  The  respondent  rejected  this  re- 
qnest  on  the  asserted  ground  that  written  terms 
would  serve  no  purpose  nnless  the  respondent  were 
assured  in  advance  that  those  terms  would  be  agree- 
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able  to  the  Union.  Although  Estabrook,  in  behalf  of 
the  Warehousemen,  explained  that  the  union  mem- 
bership would  have  to  pass  upon  the  terms  and 
that  written  company  counterproposals  would  facili- 
tate submission  of  the  problem  to  the  union  mem- 
bership, the  respondent  again  rejected  the  request 
on  the  specious  ground  that  the  terms  would  have 
to  be  acceptable  to  the  Union  before  the  respondent 
would  submit  them  in  writing.  Again,  at  the  Decem- 
ber 13  conference,  the  Unions  requested  and  were 
refused  counterproposals.  Moreover,  in  response  to 
the  Union's  suggestion  at  that  conference  that  the 
respondent  "take  each  section  of  the  unions'  con- 
tracts, and  if  they  agreed,  to  write  it  out  that  way 
as  a  section,  and  if  they  disagreed,  to  delete  it,  and 
if  they  had  any  additions,  to  put  it  on  the  con- 
tract ..."  the  respondent  replied  that  it  was  not 
asking  anything  of  the  Unions  and  that  it  was  up 
to  them  to  make  proposals  that  would  "please  tlie 
company."  The  respondent  has  offered  no  explana- 
tion for  its  refusal  to  submit  counterproposals  or 
written  countersuggestions.  We  are  of  the  opinion, 
and  find,  that  the  respondent's  attitude  and  conduct 
with  res]ject  to  the  union  requests  for  counterpro- 
posals evidence  "a  want  of  good  faith  and,  hence,  a 
refusal  to  bargain."-^ 

Also  illustrative  of  the  respondent's  bad  faith  in 
the  negotiations  is  its  repeated  rejection  of  union 


(23)  See  the  Pilling  case,  supra,  footnote  15;  also 
Globe  Cotton  Mills  v.  National  Labor  Relations 
Board,  103  F.  (2d)  91  (C.  C.  A.  5). 
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l)i'oposals  on  tlie  general  ground  that  they  were  not 
consonant  with  company  policy  or  practice.  We  are 
satisfied  npon  this  record  that  the  respondent,  in 
thus  relying  simply  on  existing  practice  as  a  reason 
for  not  agreeing  to  union  proposals,  failed  to  ful- 
fill its  obligation  "to  discuss  freely  and  fully  their 
[the  parties']  respective  claims  and  demands  and, 
when  these  are  opposed,  to  justify  them  on 
reason.   - 

Other  conduct  of  the  respondent  furnishes  fur- 
ther evidence  of  its  refusal  to  bargain  collectively  in 
good  faith.  It  will  be  recalled  that  although  the  re- 
spondent was  fully  aware  of  the  Unions'  desire  for 
an  early  reply  to  their  suggestion  at  the  November 
25  meeting  that  a  further  conference  take  place  at 
Chicago,  and  although  the  res])ondent  had  decided 
as  early  as  November  26  to  agree  to  the  Chicago 
conference,  the  respondent  deliberately  postponed 
conveying  this  information  to  the  Unions  until  No- 
vember 28.  The  respondent's  inconsistent  behavior 
is  also  relevant  in  this  connection.  For  example, 
although  Barr,  whose  instructions  Powell  ordinarily 
followed,  indicated  that  he  had  no  objection  to  the 
Warehousemen's  pro])osal  that  em])loyees  working 
move  than  5  hours  without  a  meal  period  be  paid  at 


(24)  See  the  Pilling  case,  supra,  footnote  15;  cf. 
the  definition  of  collective  bargaining  advanced  by 
the  National  Mediation  Board,  8  L.  R.  R.,  No.  24,  p. 
827,  831:  '^successful  negotiations  must  necessarily 
be  on  the  basis  of  mutual  consideration  of  the 
merits  of  the  arguments  presented  by  the  respective 
parties." 
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overtime  rates,  Powell  at  all  times  insisted  that  the 
respondent 's  past  policy  of  not  paying  overtime  for 
less  than  6  consecntive  hours'  work  be  followed. 
Similarly,  when  Powell  indicated  to  Barr  that  he 
might  acquiesce  in  certain  exceptions  to  the  pro- 
posal forbidding  strikes  during  the  contract  period, 
Barr  rejjudiated  his  prior  instructions  to  Powell  to 
use  his  own  discretion  in  such  matters,  and  ordered 
him  to  "insist  on  a  'no-strike'  clause  without  quali- 
fications or  exceptions."  Again,  Powell  stated  to  the 
Unions  at  the  December  16  meeting,  in  response  to 
a  proposal  concerning  Avorking  supervisors,  that  "we 
did  not  believe  we  employed  persons  such  as  those 
mentioned";  yet  he  had  already  acknowledged  to 
Barr  that  "as  a  matter  of  fact  we  do  have  working 
Supervisors  in  the  Portland  plant." 

Finally,  the  respondent,  as  noted  below,  solicited 
the  individual  striking  employees  to  return  to  work 
in  violation  of  Section  8  (1)  of  the  Act.  The  re- 
spondent thereby  violated  its  obligation  to  deal  with 
the  Unions  as  the  exclusive  representatives  of  the 
employees  in  the  appropriate  units  herein  f  omid  and 
such  conduct  reflects  on  its  good  faith  in  the  col- 
lective barsraininfi,-  ne2:otiations.-^ 


(25)  National  Labor  Relations  Board  v.  Reming- 
ton Rand,  Inc.,  94  F.  (2d)  862  (C.  C.  A.  2),  cert. 
den.  304  U.  S.  576 ;  The  M.  H.  Ritzwoller  Company 
V.  National  Labor  Relations  Board,  114  F.  (2d)  432 
(C.  C.  A.  7),  enf 'g  as  modified  Matter  of  The  M.  H. 
Ritzwoller  Company  and  Coopers  International 
Union  of  North  America,  Local  No.  28,  15  N.L.R.B. 
15;   National   Labor   Relations   Board   v.   Lightner 


68  Nat'l  Labor  Relatioyis  Board 

Barr's  instructions  to  Powell  and  the  respond- 
ent's actions  disclose  that  the  respondent,  while 
going  through  the  motions  of  meetmg  and  confer- 
ring with  the  Unions,  was  not  in  fact  bargaining 
collectively.  Reviewing  the  whole  congeries  of 
events,  we  find  that  the  respondent  did  not,  as  it 
was  bound  to  do,  "confer  and  negotiate  sincerely 
witli  the  representatives  of  its  employees  .  .  .  with 
an  o])en  mind  and  a  sincere  desire  to  reach  nn 
agreement  in  a  spirit  of  amity  and  cooperation."-" 

As  aboA^e  noted,  the  Unions  on  December  7  de- 
clared a  strike  at  the  Portland  plant.  The  strike 
was  still  in  effect  at  the  time  of  the  hearing.  A  sub- 
stantial cause  of  the  strike  and  its  prolongation  was 
the  justified  feeling  of  the  Unions  that  the  respond- 
ent was  "stalling";  that  is,  not  fulfilling  its  obliga- 
tion to  bargain  collectively  as  required  by  the  Act. 

We  find  that  on  September  19,  1940,  and  at  all 
times  thereafter,  the  respondent  has  refused  to  bar- 
gain with  the  Retail  Clerks  and  the  Warehousemen 
as  the  exclusive  representatives  of  its  employees  in 
appropriate  units  with  respect  to  rates  of  pay, 
wages,  hours  of  employment,  and  other  conditions 

Publishing  Corp.  of  Illinois,  113  F.  (2d)  621 
(C.  C.  A.  7),  enf 'g  as  mod.  Matter  of  Lightner  Pub- 
lishing Corporation  of  Illinois  and  Chicago  Print- 
ing Pressmen's  Union  No.  3,  Chicago  Typographi- 
cal Union  No.  16,  12  N.  L.  R.  B.  1255;  Matter  of 
Manville  Jenckes  Corporation  and  Woonsocket 
Rayon  Company  and  Independent  Textile  Union  of 
America,  30  N.  L.  R.  B.,  No.  60. 

(26)  See  the  Reed  &  Prince  case,  supra,  foot- 
note 15. 
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of  employment,  and  that  the  respondent  has  thereby 
interfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act.  We  find  further  that  the  re- 
spondent's refusals  to  bargain  caused  and  prolonged 
the  strike  at  Portland,  which  began  on  December  7, 
1940. 

B.  Interference,  I'estraint,  and  coercion 
On  Sunday,  December  8,  1940,  the  day  following 
the  commencement  of  the  strike  at  Portland,  Robin- 
son, superintendent  of  operations  of  the  mail-order 
house,  called  a  meeting  of  the  operating  superin- 
tendents of  each  floor,  handed  them  a  list  of  the 
names  and  telephone  numbers  of  employees  who 
worked  mider  them,  and  instructed  them  to  trans- 
mit to  those  employees  a  message  as  follows : 

Since  you  were  not  at  work  today  I  wanted 
to  let  3^ou  know  that  we  are  operating  tomorrow 
as  usual  and  yoTir  job  is  open  for  you  if  you 
want  to  come  in. 

(When  you  have  made  the  above  statement, 
listen  for  the  employee's  reaction  to  it.  Do  not 
make  any  further  statement  unless  the  employee 
asks  some  question.  It  is  not  possible  to  set  out 
all  the  possible  questions  which  you  may  be 
asked,  but  in  answering  the  questions  you  should 
confine  yourself  to  a  repetition  of  the  thought 
contained  in  the  quotation  above.  When  ques- 
tions are  asked,  you  may  answer  them  frankly, 
but  above  all,  do  not  in  any  insist  that  the 
employee  should  come  to  work  or  intimate  that 
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their  jobs  will  be  in  danger.  The  main  purpose 
of  this  call  is  to  notify  the  employee  that  the 
plant  is  operating  and  his  job  is  waiting  for  him 
if  he  wants  to  come  in.) 

From  the  testimony  of  W.  A.  McGowan,  oper- 
ating superintendent  of  the  fifth  floor  of  the  mail- 
order house,  it  is  evident  that  the  above  message 
Avas  delivered  to  the  employees  by  the  respondent's 
supervisory  employees.  However,  the  testimony  of 
three  employees,  who  worked  under  McGowan,  and 
who  did  not  report  for  work  on  December  7,  of  how 
McGowan  attempted  to  procure  their  return  to  work 
shows  that  he  went  beyond  these  instructions.  Helen 
Blackburn  testified  that  on  the  evening  of  the  day 
the  strike  was  called^ ^  she  telephoned  McGowan  to 
tell  him  that  she  had  not  been  to  work  that  day 
because  she  did  not  want  to  cross  the  picket  line 
and  that  McGowan  replied,  ''that  I  didn't  have  to 
go  through  the  picket  line,  that  I  could  go  through 
the  back  way.  .  .  .  He  said  for  me  to  tell  the 
kids  that  if  they  weren't  there  on  Monday  morning, 
(December  9),  he  was  going  to  reinstate  [sic]  them 
with  new  employees." 

Robert  Fullerton  testified  that  one  evening,  about 
the  middle  of  the  week  following  the  strike,  Mc- 


(27)  Either  McGowan  must  have  received  his 
instructions  the  day  of  the  strike  or  this  call  must 
have  been  made  on  the  da,y  following  the  strike, 
because  Mrs.  Blackburn  testified  that  she  did  her 
telephoning  after  she  had  received  a  call  that  the 
store  Avould  be  open  for  operations  Monday  morn- 
ing. 
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Gowan  and  his  wife  visited  his  home  for  the  first 
time  and  McGowan  stated  that  "he  was  just  making 
a  friendly  call  .  .  .  coming  aromid  to  each  and 
every  one  that  he  figured  he  could  trust  ...  in 
order  to  get  them  back  to  work,  and  to  tell  them 
that  if  they  were  not  there  by  a  certain  date,  they 
would  have  to  have  their  jobs  refilled."  According 
to  FuUerton,  McGowan  informed  him  during  the 
conversation  that  the  respondent  "would  never  go 
union,  that  if  it  did,  they  would  lock  the  door." 

A¥illiam  E.  Hough  testified  that  during  the  first 
week  of  the  strike  he  learned  that  in  his  absence 
McGowan  had  visited  his  home.  He  decided  to  re- 
pay the  call.  According  to  Hough,  McGowan  told 
him — 

.  .  .  if  I  wanted  to  come  back  to  w^ork  that 
I  didn't  have  to  really  go  through  the  picket 
line.  I  could  come  aroimd  through  the  back 
way  of  the  store  .  .  .  He  said  he  hated  to 
see  me  out;  ...  he  didn't  want  to  see  me 
lose  money  .  .  .  He  said  that  the  store  would 
never  go  union;  that  they  would  lock  the  store 
up  and  send  all  the  books  and  everything  to 
the  Chicago  house  before  they  would  sign  a 
union  contract  .  .  .  He  told  us  about  Beede 
and  Jack  Walker, — those  are  the  two  boys 
working  on  our  floor, — coming  around  through 
the  back  entrance  .  .  .  And  before  I  left,  he 
said  he  would  like  to  have  me  get  hold  of  as 
many  fellows  as  I  could  and  talk  to  them  and 
tell  them  they  could  come  in  the  back  door  .  .  . 
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McGowan  denied  having  any  telephone  conversa- 
tion v>'itli  Blackburn,  and  in  effect,  denied  the  afore- 
mentioned testimony  of  Fullerton  and  Hough.  Pres- 
ent at  McGowan 's  home  the  evening  that  Hough 
paid  his  visit  was  another  employee  by  the  name  of 
John  B.  Long,  who  wanted  McGowan 's  advise  as  to 
whether  to  return  to  work.  Long  did  return  to  work 
on  December  17,  and  was  in  the  employment  of  the 
respondent  at  the  time  he  testified  in  its  behalf. 
Long  corroborated  the  testimony  of  McGowan  as  to 
what  had  occurred  at  the  latter 's  home.  In  his  Li- 
termediate  Report  the  Trial  Examiner  states  that 
he  "carefully  observed  the  demeanor  of  the  afore- 
said witnesses  and  was  more  favorably  impressed 
by  Blackburn,  Fullerton  and  Hough  than  by  Mc- 
Gowan and  Long."  Furthermore,  analysis  of  the 
testimony  of  both  McGowan  and  Tjong  reveals  cer- 
tain admissions  indicating  the  substantial  accuracy 
of  the  testimony  of  Fullerton  and  Hough.  While 
McGowan  insisted  that  he  told  both  Hough  and 
Long  that  he  could  not  advise  them  as  to  whether 
or  not  they  should  return  to  work,  nevertheless,  he 

admitted  that  they  did  discuss 

about  going  through  the  picket  line  ...  I  know 
tliat  I  brought  it  out  in  this  respect,  that  Jack 
Walker  and  a  few  of  the  boys  were  driving 
into  the  parking  lot  and  coming  to  the  plant 
that  way.  I  personally  said  that  I  wouldn't  go 
that  way;  that  I  would  walk  up  the  ramp  to 
the  second  floor. 


vs.  Montgomery  Ward  <f  Co.  73 

Althoiigli  McGowan  testified  that  his  suggested 
method  meant  going  through  the  picket  line,  it  is 
cleai'  that  McGowan  was  attempting  to  persuade 
both  employees  to  return  to  work.  While  denying 
that  he  made  any  statement  that  the  respondent 
"would  never  go  union,"  McGowan  admitted  hav- 
ing stated  that  the  respondent  would  not  agree  to  a 
closed  shop.  While  claiming  that  McGowan  merely 
stated  that  the  respondent  would  not  agree  to  a 
closed  shop,  the  respondent's  witness  Long  admitted 
that  the  statement  was  made  in  reply  to  a  question 
of  whether  the  store  "would  ever  go  union."  Upon 
the  entire  record,  we  credit  the  testimony  of  Black- 
burn, Fullerton,  and  Hough  as  being  in  substantial 
accord  with  the  facts,  as  did  the  Trial  Examiner. 

Despite  its  instructions  not  to  "in  any  way  insist 
that  the  employee  should  come  to  work  or  intimate 
that  tlieir  jobs  v/ill  be  in  danger,"  the  respondent  is 
clearly  responsible  for  McGowan 's  coercive  state- 
ments to  Blackburn,  Fullerton,  and  Hough."-  More- 
over the   respondent   offered   no   evidence  to   s]iow 


(28)  International  Association  of  Machinists  v. 
National  Labor  Relations  Board,  61  S.  Ct.  83,  aff'g 
110  F.  (2d)  29  (App.  D.  C.),  enf 'g  Matter  of  The 
Serrick  Corporation  and  International  Union, 
United  Automobile  Workers  of  America,  Local  No. 
459,  8  N.  L.  R.  B.  621;  H.  J.  Heinz  Co.  v.  National 
Labor  Relations  Board,  61  S.  Ct.  320,  aff'g  110  F 
(2d)  843  (C.  C.  A.  6),  enf'g  Matter  of  H.  J.  Heinz 
Company  and  Canning  and  Pickle  Workers,  Local 
No.  325,  affiliated  with  Amalgamated  Meat  Cutters 
and  Butcher  Workmen  of  America,  American  Fed- 
eration of  Labor,  10  N.  L.  R.  B.  963. 
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that  any  of  its  employees  wei^e  under  any  misappre- 
hension that  the  respondent  was  not  operating  or 
that  their  jobs  were  not  open  for  them  if  they 
wanted  to  work.  Further,  as  we  have  fonnd  above, 
the  strike  was  caused  by  the  respondent's  unhnvful 
refusal  to  bargain  collectively.  Under  these  circum- 
stances and  upon  the  entire  record,  we  find  that  the 
respondent,  by  communicating  with  the  employees 
directly  through  its  supervisory  employees,  and  by 
stating  to  the  employees  that  "we  are  operating 
tomorrow  as  usual  and  your  job  is  open  for  you  if 
you  want  to  come  in,"  w^as  seeking  to  induce  the 
striking  employees  to  desert  the  Unions  and  to 
abandon  their  concerted  activity.  We  find  that  by 
such  solicitation  and  by  undercutting  in  this  man- 
ner the  authority  of  the  Unions  to  act  as  the  exclu- 
sive bargaining  agents  of  the  employees  in  the  ap- 
propriate units,-^  as  well  as  by  McGowan's  state- 
ments to  Blackburn,  Fullerton,  and  Hough,  the  re- 
spondent has  interferred  with,  restrained,  and  co- 
erced its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

IV.  The  effect  of  the  imf air  labor  practices  upon 
commerce. 

The  activities  of  the  respondent  set  forth  in  Sec- 
tion III  above,  occurring  in  connection  with  the 
operations  of  the  respondent  described  in  Section 
I  above,  have  a  close,  intimate,  and  substantial  re- 
lation to  trade,   traffic,   and  commerce   among   the 


(29)   See  footnote  25,  supra. 
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several  States,  and  tend  to  lead  to  labor  disputes 
burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce. 

The  Remedy 

Having  found  that  the  respondent  has  engaged  in 
unfair  labor  practices,  we  shall  order  that  it  cease 
and  desist  therefrom  and  take  certain  affirmative 
action  designed  to  effectuate  the  policies  of  the  Act 
and  to  restore  as  nearly  as  possible  the  conditions 
which  existed  prior  to  the  commission  of  the  unfair 
labor  practices. 

Having  found  that  the  respondent  has  refused  to 
bargain  collectively  with  the  Retail  Clerks  and  the 
Warehousemen,  we  shall  order  that  the  respondent, 
upon  request,  bargain  collectively  with  the  Unions 
and,  if  understandings  are  reached,  embody  such 
imderstandings  in  signed  agreements. 

We  have  fomid  that  the  unfair  labor  practices 
of  the  respondent  caused  and  prolonged  the  strike 
which  began  on  December  7,  1940.  In  order  to  re- 
store the  status  quo  as  existed  prior  to  the  time  the 
respondent  committed  the  unfair  labor  practices,  we 
shall  order  the  respondent  (1)  to  offer  reinstate- 
ment to  their  former  or  substantially  equivalent 
positions,  without  prejudice  to  their  seniority  and 
other  rights  and  privileges,  to  those  employees  who 
went  on  strike  on  December  7,  1940,  or  thereafter, 
and  who  have  applied  for  and  have  not  been  offered 
reinstatement,  and  (2)  upon  application  to  offer 
reinstatement  to  their  former  or  substantially  equiv- 
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alent  positions,  without  prejudice  to  their  seniority 
and  other  rights  and  privileges,  to  those  employees 
who  went  on  strike  on  said  date,  or  thereafter,  and 
who  have  not  previously  applied  for  reinstatement ; 
dismissing  if  necessary  any  persons  hired  by  the 
respondent  after  December  7,  1940,  the  date  of  the 
strike,  and  not  in  the  employ  of  the  respondent  on 
said  date.  If  thereupon,  because  of  a  reduction  in 
force,  there  is  not  sufficient  employment  available 
for  the  employees  to  be  offered  reinstatement,  all 
available  positions  shall  be  distributed  among  all 
employees,  without  discrimination  against  any  em- 
ployee because  of  his  union  affiliation  or  activities, 
followmg  such  a  system  of  seniority  or  other  non- 
discriminatory practice  to  such  extent  as  has  here- 
tofore been  applied  in  the  conduct  of  the  respond- 
ent's business.  Those  employees,  if  any,  remaining 
after  such  distribution,  for  whom  no  employment 
is  immediately  available,  shall  be  placed  upon  a 
preferential  list  and  offered  employment  in  their 
former  or  substantially  equivalent  positions  as  such 
employment  becomes  available  and  before  other 
persons  are  hired  for  such  work,  in  the  order  deter- 
mined among  them  by  such  system  of  seniority  or 
other  non-discriminatory  practice  as  has  heretofore 
been  followed  by  the  respondent. 

We  shall  order  the  respondent  to  make  whole 
those  employees  who  went  on  strike  December  7, 
1940,  or  thereafter,  and  who  have  applied  for  and 
have  not  been  offered  reinstatement,  for  any  loss 
of  pay  they  may  have  suffered  by  reason  of  the 
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respondent's  refusal,  if  any,  to  reinstate  them,  by 
payment  to  each  of  them  of  a  sum  of  money  equal 
to  that  which  he  woukl  normally  have  earned  as 
wages  during  the  period  from  five  (5)  days  after 
the  date  on  which  he  applied  for  reinstatement  to 
the  date  of  the  respondent's  offer  of  reinstatement 
or  placement  upon  a  preferential  list,  less  his  net 
earnings,^*'  if  any,  during  such  period.  We  shall  also 
order  the  respondent  to  make  whole  those  employees 
who  went  out  on  strike  on  December  7,  1940,  or 
thereafter,  and  who  have  not  previously  applied  for 
reinstatement  for  any  loss  of  pay  they  may  suffer 
by  reason  of  the  respondent's  refusal,  if  any,  to  re- 
instate them,  as  provided  above,  by  payment  to  each 
of  them  of  a  sum  of  money  equal  to  that  which  he 
would  normally  have  earned  as  wages  during  the 
period  from  five  (5)  days  after  the  date  on  which 
he   applied  for  reinstatement  to   the   date   of   the 


(30)  By  "net  earnings"  is  meant  earnings  less 
expenses,  such  as  for  transportation,  room,  and 
board,  incurred  by  an  employee  in  comiection  with 
obtaining  work  and  working  elsewhere  than  for  the 
respondent,  which  would  not  have  been  incurred  but 
for  the  respondent's  discrimination  against  him  and 
the  consequent  necessity  of  his  seeking  employment 
elsewhere.  See  Matter  of  Crossett  Lumber  Company 
and  United  Brotherhood  of  Carpenters  and  Joiners 
of  America,  Lumber  and  Sawmill  Workers  Union, 
Local  2590,  8  N.L.R.B.  440.  Monies  received  for 
work  performed  upon  Federal,  State,  county,  mu- 
nicipal, or  other  work- relief  projects  shall  be  con- 
sidered as  earnings.  See  Republic  Steel  Corporation 
V.  N.L.R.B.  311  U.S.  7. 
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respondent's  offer  of  reinstatement  or  placement 
on  a  preferential  list,  less  bis  net  earnings,  if  any, 
during  such  period. 

Upon  the  basis  of  the  foregoing  findings  of  fact, 
and  upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 

CONCLUSIONS   OF  LAW 

1.  Warehousemen's  Union,  Local  No.  206,  char- 
tered by  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers  of  America,  and 
Retail  Clerks'  International  Protective  Association, 
Local  No.  1257,  both  affiliated  with  the  American 
Federation  of  Labor,  are  labor  organizations,  within 
the  meaning  of  Section  2  (5)  of  the  Act. 

2.  All  merchandise  checkers  in  the  shipping  de- 
partment; all  receiving  clerks  in  the  receiving  de- 
partment; all  employees  on  the  freight  elevators; 
all  sorters,  completers,  and  packers,  but  not  billers 
in  the  packing  and  billing  department ;  all  employees 
of  the  package-opening  department  except  authen- 
ticators;  all  employees  of  the  central-repair  unit 
except  those  engaged  in  office  work;  all  employees 
in  the  jewelry-repair  miit  engaged  in  handling  mer- 
chandise, except  watchmakers;  all  employees  in  the 
merchandise  division  except  timekeepers  and  em- 
ployees engaged  in  taking  orders;  all  employees  in 
the  supply  and  multigraph  department  who  fill  in 
and  stock  supplies,  all  employees  who  handle  mer- 
chandise in  the  operating  auditing,  stock-control, 
and  catalog-service  dej^artments ;  all  porters ;  and  all 
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employees  at  the  warehouse,  exchicling  supervisory 
employees,  have  at  all  times  material  herein  con- 
stituted and  now  constitute  a  unit  appropriate  for 
the  purposes  of  collective  bargaining,  within  the 
meaning  of  Section  9  (b)  of  the  Act. 

3.  Warehousemen's  Union,  Local  No.  206,  char- 
tered by  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  and  Helpers  of  America, 
is  and  at  all  times  since  August  10,  1940,  has  been 
the  exclusive  representative  of  all  the  employees  in 
such  miit  for  the  purposes  of  collective  bargaining, 
within  the  meaning  of  Section  9  (a)  of  the  Act. 

4.  All  retail  clerks  engaged  in  handling  or  sell- 
ing merchandise,  including  display  helpers,  tire 
mounters,  stock  men,  order  fillers,  markers,  messen- 
gers, outside  salesmen,  and  floor  cashiers,  exclusive 
of  supervisory  employees,  have  at  all  times  material 
herein  constituted  and  now  constitute  a  miit  appro- 
priate for  tlie  purposes  of  collective  bargaining, 
within  the  meaning  of  Section  9  (b)  of  the  Act. 

5.  Retail  Clerks'  International  Protective  Asso- 
ciation, Local  No.  1257,  is  and  at  all  times  since 
August  6, 1940,  has  been  the  exclusive  representative 
of  all  the  employees  in  such  unit  for  the  purposes 
of  collective  bargaining  within  the  meaning  of  Sec- 
tion 9  (a)  of  the  Act. 

6.  By  refusing  to  bargain  collectively  with  Ware- 
housemen's Union  Local  No.  206,  chartered  by  the 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Stablemen  and  Helpers  of  America,  and  Re- 
tail   Clerks'   International   Protective   Association, 
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Local  No.  1257,  respectively,  as  the  exclusive  repre- 
sentatives of  its  employees  in  the  respective  appro- 
priate imits,  the  respondent  has  engaged  in  and  is 
engaging  in  imfair  labor  practices,  within  the  mean- 
ing of  Section  8  (5)  of  the  Act. 

7.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  the  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices, within  the  meaning  of  Section  8  (1)  of  the 
Act. 

8.  The  aforesaid  labor  practices  are  unfair  labor 
practices  affecting  commerce,  within  the  meaning  of 
Section  2  (6)  and  (7)  of  the  Act. 

ORDEE 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law,  and  pursuant  to  Section  10  (e) 
of  the  National  Labor  Relations  Act,  the  National 
Labor  Relations  Board  hereby  orders  that  the  re- 
spondent, Montgomery  Ward  &  Company,  Portland, 
Oregon,  and  its  officers,  agents,  successors,  and  as- 
signs shall: 

1.     Cease  and  desist  from: 

(a)  Refusing  to  bargain  collectively  with  Ware- 
housemen's Union,  Local  No.  206,  chartered  by  In- 
ternational Brotherhood  of  Teamsters,  Chauffeurs, 
Stablemen  and  Helpers  of  America,  as  the  exclusive 
representative  of  all  merchandise  checkers  in  the 
shipping  department;  all  receiving  clerks  in  the 
receiving  department;  all  employees  on  the  freight 
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elevators;  all  sorters,  completers,  and  packers,  but 
not  billers  in  the  packing  and  billing  department ; 
all  employees  of  the  package-opening  department 
except  authenticators ;  all  employees  of  the  central- 
repair  unit  except  those  engaged  in  office  work;  all 
employees  in  the  jewelry-repair  unit  engaged  in 
handling  merchandise,  except  watchmakers;  all  em- 
ployees in  the  merchandise  division  except  time- 
keepers and  employees  engaged  in  taking  orders; 
all  employees  in  the  supply  and  multigraph  depart- 
ment w^ho  fill  in  and  stock  supplies;  all  employees 
who  handle  merchandise  in  the  operating  auditing, 
stock-control,  and  catalog-service  departments;  all 
porters ;  and  all  employees  at  the  warehouse,  exclud- 
ing supervisory  employees; 

(b)  Refusing  to  bargain  collectively  with  Retail 
Clerks'  International  Protective  Association,  Local 
No.  1257,  as  the  exclusive  representative  of  all  re- 
tail clerks  engaged  in  handling  or  selling  merchan- 
dise, including  display  helpers,  tire  mounters,  stock 
men,  order  fillers,  markers,  messengers,  outside  sales- 
men, and  floor  cashiers,  exclusive  of  supervisory 
employees ; 

(c)  In  any  otjier  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise 
of  the  right  to  self -organization,  to  form,  join,  or 
assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and 
to  engage  in  concerted  activities  for  the  purposes  of 
collective  bargaining  or  other  mutual  aid  or  pro- 
tection, as  guaranteed  in  Section  7  of  the  Act. 
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2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  those  employees  who  went  on  strike 
on  December  7,  1940,  or  thereafter,  and  who  have 
applied  for  and  have  not  been  offered  reinstate- 
ment, immediate  and  full  reinstatement  to  their 
former  or  substantial!}^  equivalent  positions,  without 
prejudice  to  their  seniority  or  other  rights  and  privi- 
leges, in  the  manner  provided  in  the  section  entitled 
"The  Remedy"  above;  and  place  those  employees 
for  whom  employment  is  not  immediately  available 
upon  a  preferential  list  in  the  manner  set  forth  in 
said  section,  and  thereafter,  in  said  manner,  offer 
them  employment  as  it  becomes  available; 

(b)  Upon  application  offer  to  those  employees 
who  went  on  strike  on  December  7,  1940,  or  there- 
after, and  who  have  not  previously  applied  for  re- 
instatement, immediate  and  full  reinstatement  to 
their  former  or  substantially  equivalent  positions, 
without  prejudice  to  their  seniority  or  other  rights 
and  privileges,  in  the  manner  provided  in  the  section 
entitled  '^The  Remedy"  above;  and  place  those  em- 
ployees for  whom  employment  is  not  immediately 
available  upon  a  preferential  list  in  the  manner  set 
forth  in  said  section,  and  thereafter,  in  said  man- 
ner, offer  them  employment  as  it  becomes  available ; 

(c)  Make  whole  the  employees  specified  in  para- 
graph 2  (a)  above,  for  any  loss  of  pay  they  may 
have  suffered  by  reason  of  the  respondent's  refusal, 
if  any,  to  reinstate  them,  by  payment  to  each  of 
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them  of  a  sum  of  money  equal  to  that  which  he 
would  normally  have  earned  as  wages,  during  the 
period  from  five  (5)  days  after  the  date  on  which 
he  applied  for  reinstatement  to  the  date  of  the  re- 
spondent's offer  of  reinstatement  or  placement  upon 
a  preferential  list,  less  his  net  earnings,  if  any, 
during  said  period ; 

(d)  Make  whole  the  employees  specified  in  para- 
graph 2  (b)  above,  for  any  loss  of  pay  they  may 
suffer  by  reason  of  the  respondent's  refusal,  if  any, 
to  reinstate  them  pursuant  to  paragraph  2  (])) 
above,  by  payment  to  each  of  them  of  a  sum  of 
money  equal  to  that  which  he  would  normally  have 
earned  as  wages,  during  the  period  from  five  (5) 
days  after  the  date  on  which  he  applies  for  rein- 
statement to  the  date  of  the  respondent's  offer  of 
reinstatement  or  placement  upon  a  preferential  list, 
less  his  net  earnings,  if  any,  during  said  period; 

(e)  Upon  request,  bargain  collectively  with 
Warehousemen's  Union,  Local  No.  206,  chartered 
by  International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Stablemen  and  Helpers  of  America,  as  the 
exclusive  representative  of  all  merchandise  checkers 
in  the  shipping  department;  all  receiving  clerks  in 
the  receiving  department;  all  employees  on  the 
freight  elevators;  all  sorters,  completers,  and  pack- 
ers, but  not  billers  in  the  packing  and  billing  de- 
partment ;  all  employees  in  the  package-opening  de- 
partment except  authenticators ;  all  employees  of 
the  central-repair  unit  except  those  engaged  in  office 
work;  all  employees  in  the  jewelry-repair  unit  en- 
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gaged  ill  lianclliiig  merchandise,  except  watch- 
makers; all  employees  in  the  merchandise  division 
except  timekeepers  and  employees  engaged  in  tak- 
ing orders;  all  employees  in  the  supply  and  multi- 
graph  department  who  fill  in  and  stock  supplies; 
all  employees  who  handle  merchandise  in  the  operat- 
ing auditing,  stock-control,  and  catalog-service  de- 
partments; all  porters;  and  all  employees  at  the 
warehouse,  excluding  supervisory  employees,  with 
respect  to  rates  of  pay,  wages,  hours  of  employ- 
ment, and  other  conditions  of  employment,  and,  if 
an  understanding  is  reached  on  any  such  matters, 
upon  request  embody  such  understanding  in  a  signed 
agreement ; 

(f)  Upon  request,  bargain  collectively  with  Re- 
tail Clerks'  International  Protective  Association, 
Local  No.  1257,  as  the  exclusive  representative  of 
all  retail  clerks  engaged  in  handling  or  selling  mer- 
chandise, including  display  helpers,  tire  moimters, 
stock  men,  order  fillers,  markers,  messengers,  out- 
side salesmen,  and  floor  cashiers,  exclusive  of  super- 
visory employees,  with  respect  to  rates  of  pay, 
wages,  hours  of  employment,  and  other  conditions 
of  employment,  and,  if  an  understanding  is  reached 
on  any  such  matters,  upon  request  embody  sui'h 
understanding  in  a  signed  agreement ; 

(g)  Post  immediately  in  conspicuous  places  in 
its  Portland,  Oregon,  plant,  and  maintain  for  a  pe- 
riod of  not  less  than  sixty  (60)  consecutive  days 
from  the  date  of  posting,  notices  to  its  employees 
stating:  (1)  that  the  respondent  will  not  engage  in 
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the  conduct  from  which  it  is  ordered  to  cease  and 
desist  in  paragraphs  1  (a),  (b),  and  (c)  of  this 
Order;  and  (2)  that  the  respondent  will  take  the 
affirmative  action  set  forth  in  paragraphs  2  (a),  (b), 
(c),  (d),  (e),  and  (f)  of  this  Order; 

(h)  Notify  the  Regional  Director  for  the  Nine- 
teenth Region  in  writing  within  ten  (10)  days  from 
the  date  of  this  Order  what  steps  the  respondent  has 
taken  to  comply  herewith. 

Signed  at  Washington,  D.  C,  this  29  day  of  No- 
vember 1941. 

(Seal)  HARRY  A.  MILLIS 

Chairman 
WM.  M.  LEISERSON 
Member 
NATIONAL    LABOR    RELATIONS 
BOARD 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10108 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

MONTGOMERY  WARD  &  COMPANY, 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD. 

To  the  Honorable,  the  Judges  of  the  L^nited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act  (Act  of  July 
5,  1935,  49  Stat.  449,  c.  372,  29  U.  S.  C.  §151  et 
seq.),  respectfully  petitions  this  Court  for  the  en- 
forcement of  its  order  against  respondent,  Mont- 
gomery Ward  Sz  Company,  Portland,  Oregon,  and 
its  officers,  agents,  successors,  and  assigns.  The  pro- 
ceeding resulting  in  said  order  is  known  upon  the 
records  of  the  Board  as  "In  the  Matter  of  Mont- 
gomery Ward  8:  Company  and  Warehousemen's 
Union,  Local  No.  206,  Chartered  by  the  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs, 
Stablemen  and  Helpers  of  America,  Affiliated  with 
the  American  Federation  of  Labor,  Case  No. 
C-1905,"  and  "In  the  Matter  of  Montgomery  Ward 
&  Comi)any  and  Retail  Clerks'  International  Pro- 
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tective  Association,  Local  No.  1257,  Affiliated  with 
the  American  Federation  of  Labor,  Case  No.  C- 
1906." 

In  support  of  this  petition,  the  Board  respect- 
fully shows: 

(1)  Respondent  is  an  Illinois  corporation,  en- 
gaged in  business  in  the  State  of  Oregon,  within  this 
judicial  circuit,  where  the  unfair  labor  practices 
occurred.  This  Court  therefore  has  jurisdiction  of 
this  petition  by  virtue  of  Section  10  (e)  of  the 
National  Labor  Relations  Act. 

(2)  I'pon  all  ]jroceedings  had  in  said  matter 
before  the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed  with 
this  Court  herein,  to  which  reference  is  hereby 
made,  and  including,  without  limitation,  decision 
and  direction  of  election,  certification  of  represen- 
tatives, order  of  consolidation,  consolidated  com- 
plamt  and  notice  of  hearing,  respondent's  answer  to 
the  consolidated  complaint,  hearing  for  the  purpose 
of  taking  testimony  and  receiving  other  evidence, 
intermediate  report,  respondent's  exceptions  there- 
to, and  order  transferring  case  to  the  Board,  the 
Board,  on  November  29,  1941,  duly  stated  its  find- 
ings of  fact,  conclusions  of  law  and  issued  an  order 
directed  to  the  respondent  and  its  officers,  agents, 
successors,  and  assigns.  The  aforesaid  order  pro- 
vides as  follows : 

ORDER 

Upon  the  basis  of  the  above  findings  of  fact 
and  conclusions  of  law,  and  pursuant  to  Sec- 
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tion  10  (c)  of  the  National  Labor  Relations  Act, 
the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  Montgomery  Ward 
c^'  Company,  Portland,  Oregon,  and  its  officers, 
agents,  successors,  and  assigns  shall : 

1.     Cease  and  desist  from : 

(a)  Refusing  to  bargain  collectively  with 
Warehousemen's  Union,  I^ocal  No.  206,  char- 
tered by  International  Brotherhood  of  Team- 
sters, ChauiTeurs,  Stablemen  and  Helpers  of 
America,  as  the  exclusive  representative  of  all 
merchandise  checkers  in  the  shipping  depart- 
ment; all  receiving  clerks  in  the  receiving  de- 
partment; all  employees  on  the  freight  eleva- 
tors; all  sorters,  completers,  and  packers,  but 
not  billers  in  the  packing  and  billing  depart- 
ment ;  all  employees  of  the  package-opening  de- 
partment except  authenticators ;  all  employees 
of  the  central-repair  unit  except  those  engaged 
in  office  work:  all  employees  in  the  jewelry- 
repair  unit  engaged  in  handling  merchandise, 
except  watchmakers;  all  employees  in  the  mer- 
chandise division  except  timekeepers  and  em- 
ployees engaged  in  taking  orders;  all  employees 
in  the  supply  and  multi graph  department  who 
fill  in  and  stock  supplies;  all  employees  who 
handle  merchandise  in  the  operating  auditing, 
stock-control,  and  catalog-service  departments; 
all  porters;  and  all  employees  at  the  warehouse, 
excluding  su]^ervisorv  employees; 
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(b)  Refusing  to  bargain  collectively  with 
Retail  Clerks'  International  Protective  Asso- 
ciation, Local  No.  1257,  as  the  exclusive  repre- 
sentative of  all  retail  clerks  engaged  in  handling 
or  selling  merchandise,  including  display  help- 
ers, tire  mounters,  stock  men,  order  fillers, 
markers,  messengers,  outside  salesmen,  and 
floor  cashiers,  exclusive  of  supervisory  em- 
ployees ; 

(c)  In  any  other  manner  interfering  with, 
restraining,  or  coercing  its  emplo^-ees  in  the 
exercise  of  the  right  to  self-organization,  to 
form,  join,  or  assist  labor  organizations,  to  bar- 
gain collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  concerted 
activities  for  the  i)urposes  of  collective  bargain- 
ing or  other  mutual  aid  or  protection,  as  guar- 
anteed in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action, 
which  the  Board  finds  will  effectuate  the  ])oli- 
cies  of  the  Act : 

(a)  Offer  to  those  employees  who  went  on 
strike  on  December  7,  1940,  or  thereafter,  and 
who  have  applied  for  and  have  not  been  offered 
reinstatement,  immediate  and  full  reinstatement 
to  their  former  or  substantially  equivalent  po- 
sitions, without  prejudice  to  their  seniority  or 
other  rights  and  privileges,  in  the  manner  pro- 
vided in  the  section  entitled  "The  Remedy" 
above;    and   place   those   employees   for   whom 
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employment  is  not  immediately  available  upon 
a  preferential  list  in  the  manner  set  forth  in 
said  section,  and  thereafter,  in  said  manner, 
offer  them  employment  as  it  becomes  available; 

(b)  Upon  application  offer  to  those  em- 
ployees who  went  on  strike  on  December  7, 
1940,  or  thereafter,  and  who  have  not  previ- 
ously applied  for  reinstatement,  immediate  and 
full  reinstatement  to  their  former  or  substan- 
tially equivalent  positions,  without  prejudice  to 
their  seniority  or  other  rig'hts  and  privileges,  in 
the  manner  provided  in  the  section  entitled 
"The  Remedy"  above;  and  place  those  em- 
ployees for  wiiom  employment  is  not  immedi- 
ately available  upon  a  preferential  list  in  the 
manner  set  forth  in  said  section,  and  there- 
after, in  said  manner  offer  them  employment  as 
it  becomes  available ; 

(c)  Make  whole  tlie  employees  specified  in 
paragraph  2  (a)  above,  for  any  loss  of  pay  they 
may  have  suffered  by  reason  of  the  respond- 
ent's refusal,  if  any,  to  reinstate  them,  by  pay- 
ment to  each  of  them  of  a  sum  of  money  equal 
to  that  which  he  would  normally  have  eaiTied  as 
wages,  during  the  period  from  five  (5)  days 
after  the  date  on  which  he  applied  for  rein- 
statement to  the  date  of  the  respondent's  offer 
of  reinstatement  or  placement  upon  a  preferen- 
tial list,  less  his  net  earnings,  if  any,  during 
said  period; 
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(d)  Make  whole  the  employees  specified  in 
paragraph  2  (b)  above,  for  any  loss  of  pay  they 
may  suffer  by  reason  of  the  respondent's  re- 
fusal, if  any  to  reinstate  them  pursuant  to 
paragraph  2  (b)  above,  by  payment  to  each  of 
them  of  a  sum  of  money  equal  to  that  which 
he  would  normally  have  earned  as  wages,  dur- 
ing the  period  from  five  (5)  days  after  the 
date  on  which  he  applies  for  reinstatement  to 
the  date  of  the  respondent's  offer  of  reinstate- 
ment or  placement  upon  a  preferential  list,  less 
his  net  earnin.gs,  if  any,  during  said  period; 

(e)  Upon  request,  bargain  collectively  with 
Warehousemen's  Union,  Local  No.  206,  char- 
tered by  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Stablemen  and  Helpers  of 
America,  as  the  exclusive  representative  of  all 
merchandise  checkers  in  the  shipping  depart- 
ment ;  all  receiving  clerks  in  the  receiving  depart- 
ment; all  employees  on  the  freight  elevators; 
all  sorters,  completers,  and  packers,  but  not 
billers  in  the  packing  and  billing  department; 
all  employees  in  the  package-opening  depart- 
ment except  authenticators ;  all  employees  of 
the  central-repair  unit  except  those  engaged  in 
office  work;  all  emj)loyees  in  the  jewelry-repair 
unit  engaged  in  liandling  merchandise,  exce])t 
watchmakers;  all  em])loyees  in  the  merchandise 
division  except  timekeepers  and  employees  en- 
gaged in   taking  orders;   all   employees  in   the 
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supply  and  iniiltigraph  department  who  fill  in 
and  stock  supplies;  all  employees  who  handle 
merchandise  in  the  operating  auditing,  stock- 
control,  and  catalog-service  departments;  all 
porters;  and  all  employees  at  the  warehouse, 
excluding  supervisory  employees,  with  respect 
to  rates  of  pay,  wages,  hours  of  employment, 
and  other  conditions  of  employment,  and,  if  an 
understanding  is  reached  on  any  such  matters, 
upon  request  embody  such  understanding  in  a 
signed  agreement; 

(f)  Upon  request,  bargain  collectively  with 
Retail  Clerks'  International  Protective  Asso- 
ciation, Local  No.  1257,  as  the  exclusive  rejire- 
sentative  of  all  retail  clei'ks  engaged  in  handl- 
ing or  selling  merchandise,  including  display 
helpers,  tire  momiters,  stock  men,  order  fillers, 
markers,  messengers,  outside  salesmen,  and 
floor  cashiers,  exclusive  of  supervisory  em- 
ployees, with  respect  to  rates  of  pay,  wages, 
hours  of  employment,  and  othei*  conditions  of 
employment,  and,  if  an  understanding  is 
reached  on  any  such  matters,  upon  request  em- 
body such  understanding  in  a  signed  agree- 
ment ; 

(g)  Post  immediately  in  conspicuous  places 
in  its  Portland,  Oregon,  plant,  and  maintain 
for  a  period  of  not  less  than  sixty  (60)  consecu- 
tive days  from  the  date  of  posting,  notices  to 
its  em]-)loyees  stating:   (1)  that  the  respondent 
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will  not  engage  in  the  conduct  from  which  it  is 
ordered  to  cease  and  desist  in  paragraphs  1  (a), 
(b),  and  (c)  of  this  Order;  and  (2)  that  the 
respondent  will  take  the  affirmative  action  set 
forth  in  paragraphs  2  (a),  (b),  (c),  (d),  (e) 
and  (f)  of  this  Order; 

(h)  Notify  the  Regional  Director  for  tlie 
Nineteenth  Region  in  writing  within  ten  (10) 
days  from  the  date  of  this  Order  what  steps  the 
respondent  has  taken  to  comply  herewith. 

(3)  On  November  29,  1941,  the  Board's  decision 
and  order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  Stuart  S.  Ball,  Esquire,  re- 
spondent's attorney  in  Evanston,  Illinois. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  and 
filing  with  this  Court  a  transcript  of  the  entire 
record  in  the  proceeding  before  the  Board,  includ- 
ing the  pleadings,  testimony  and  evidence,  findings 
of  fact,  conclusions  of  law,  and  order  of  the  Board. 

Wherefore,  the  Board  prays  this  Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  respondent 
and  that  this  Court  take  jurisdiction  of  the  pro- 
ceedings and  of  the  questions  determined  therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceedings  set  forth  in  the 
transcript,  and  the  order  made  thereupon  set  forth 
in   paragraph    (2)    hereof,    a    decree   enforcing   in 
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whole  said  order  of  the  Board  and  requiring  re- 
spondent, and  its  officers,  agents,  successors,  and 
assigns  to  comply  therewith. 

NATIONAL  LABOR  RELATIONS 
BOARD, 
By  ERNEST  A.  GROSS, 

Associate  General  Counsel. 

Dated  at  Washington,  D.  C.,  this  31st  day  of 
March,  1942. 

District  of  Columbia — ss. 

Ernest  A.  Gross,  being  first  duly  sworn,  states 
that  he  is  Associate  General  Counsel  of  the  National 
Labor  Relations  Board,  petitioner  herein,  and  that 
he  is  authorized  to  and  does  make  this  verification 
in  behalf  of  said  Board ;  that  he  has  read  the  fore- 
going petition  and  has  knowledge  of  the  contents 
thereof:  and  that  the  statements  made  therein  are 
true  to  the  best  of  his  knowledge,  information  and 
belief. 

ERNEST  A.  GROSS, 

Associate  General  Counsel. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  March  1942. 
-    (Seal)  DANIEL  T.  GHENT,  Jr., 

Notan^  Public,  District  of  Columbia. 

My  Commission  expires  August  31,  1944. 

[Endorsed]:  Filed  Apr.  6,  1942.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  FOR  ENFORCE- 
MENT AND  RULE  TO  SHOW  CAUSE. 

Comes  now  Montgomery  Ward  &  Co.,  Incorpo- 
rated, the  respondent  herein,  and  files  its  answer  to 
the  petition  for  enforcement  filed  by  the  National 
Labor  Relations  Board  as  follows : 

1.  The  respondent  admits  the  allegations  of 
paragraphs  (1),  (3),  and  (4)  of  the  petition  for 
enforcement. 

2.  The  respondent  admits  that  the  Board  stated 
its  findings  of  fact,  conclusions  of  law  and  issued  an 
order  directed  to  the  respondent,  as  set  out  in  j^ara- 
graph  (2)  of  the  petition  for  enforcement,  but 
denies  that  said  findings  of  fact  are  supported  by 
evidence  and  states  further  that  said  conclusions  of 
law  and  said  order  are  erroneous,  unauthorized  and 
insufficient  in  law,  and  should  be  reviewed  and  set 
aside. 

Wherefore,  having  answered  each  and  every  alle- 
gation contained  in  the  petition  for  enforcement, 
the  respondent  prays  this  Honorable  Court  that  said 
petition  for  enforcement  be  denied. 

Dated  this  eleventh  (11th)  day  of  April,  1942. 

MONTGOMERY  WARD  &  CO., 

INCORPORATED, 
STUART  S.  BALL, 
Secretary. 
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State  of  lUmois 
County  of  Cook — ss. 

Stuart  S.  Ball,  being  first  duly  sworn,  deposes  and 
says  that  he  is  Secretary  of  Montgomery  Ward  & 
Co.,  Incorporated,  respondent  before  the  National 
Labor  Relations  Board  in  the  foregoing  matter ;  that 
he  has  read  the  foregoing  answer  and  knows  the 
contents  thereof  and  that  the  same  is  true ;  and  that 
he  subscribed  said  answer  in  his  capacity  as  Secre- 
tary of  Montgomery  Ward  &  Co.,  Incorporated, 
being  thei'eunto  duly  authorized, 

STUART  S.  BALL. 

Subscribed  and  sworn  to  before  me  this  11  day 
of  April,  1942. 

(Seal)  LORETTA  G.  HALLIHAN, 

Notary  Public, 

Cook  County,  Ills. 

My  Commission  Expires  I)ec.  27, 1944. 

[Endorsed]:  Filed  Apr.  13,  1942.  Paul  P. 
O'Brien,  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10108 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner  and 
Cross-Respondent, 

vs. 

MONTGOMERY  WARD  &  CO.,  INCORPO- 
RATED, 

Respondent  and 
Cross-Petitioner. 

CROSS  PETITION  FOR  REVIEW  AND  TO 
SET  ASIDE  AN  ORDER  OF  THE  NA- 
TIONAL LABOR  RELATIONS  BOARD. 

Your  cross-petitioner,  Montgomery  Ward  &  Co., 
Incorporated,  respectfully  represents : 

1.  That  it  is  a  corporation  organized  and  exist- 
ing mider  and  by  virue  of  the  laws  of  the  State  of 
Illinois,  and  that  it  is  now,  and  at  all  times  here- 
after mentioned  has  been  transacting  business  in  the 
City  of  Portland,  County  of  Multnomah,  State  of 
Oregon,  all  within  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

2.  That  on  or  about  March  31,  1941,  the  cross- 
respondent.  National  Labor  Relations  Board,  issued, 
filed,  and  served  it  complaint  against  your  cross- 
petitioner  charging  it  with  having  engaged  in  and 
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engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8,  Subdivisions  1  and  5,  of  the  Na- 
tional Labor  Relations  Act,  an  Act  of  Congress 
approved  July  5,  1935  (49  Stat.  449-497;  29  U.  S.  C. 
Sections  151-166),  in  the  course  of  its  business  at 
Portland,  Oregon. 

3.  That  on  or  about  November  29,  1941,  the 
cross-respondent,  National  Labor  Relations  Board, 
made,  filed,  and  served  its  Order  on  the  cross- 
petitioner  in  said  i)roceeding,  which  Order  is  the 
final  Order  of  the  National  Labor  Relations  Board. 

4.  That  cross-respondent's  final  Order  is  errone- 
ous, unauthorized  and  insufficient  in  law,  and  should 
be  reviewed  and  set  aside  because  of  each  and  all  of 
the  errors  assigned  in  cross-petitioner's  Statement 
of  Points  attached  to  and  made  a  part  of  this  Cross- 
Petition. 

5.  That  your  Cross-petitioner  is  aggrieved  by 
Cross-respondent's  final  Order  and  brings  this,  its 
Cross-Petition  for  Review  and  to  Set  Aside  an 
Order,  pursuant  to  Section  10,  Sub-division  (f)  of 
the  National  Labor  Relations  Act,  an  x\ct  of  Con- 
gress approved  July  5,  1935  (49  Stat.  449-497  29 
U.  S.  C.  Sections  151-166). 

6.  Wherefore,  your  Cross-petitioner  prays  that 
this  Honorable  Court  exercise  its  jurisdiction  over 
the  parties  and  subject  matter  of  this  Cross-petition 
and  review  the  findings  of  fact,  the  conclusions  of 
law  and  the  final  Order  of  Cross-respondent  in  this 
cause  and  enter  a  decree  setting  aside  said  Order, 
and  that  this  Honorable  Court  make  such  other  and 
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further   orders    and   decrees   as   may  be    just   and 
proper. 

Dated  this  eleventh  (11th)  day  of  April,  1942. 

MONTGOMERY  WARD  &  CO., 

INCORPORATED, 
STUART  S.  BALL, 
Secretary. 

State  of  Illinois, 
County  of  Cook — ss. 

Stuart  S.  Ball,  being  first  duly  sworn,  deposes 
and  says  that  he  is  Secretary  of  Montgomery  Ward 
&  Co.,  Incorporated,  respondent  before  the  National 
Labor  Relations  Board  in  the  foregoing  matter; 
that  he  has  read  the  foregoing  petition  and  knows 
the  contents  thereof  and  that  the  same  is  true;  and 
that  he  subscribed  said  petition  in  his  capacity  as 
Secretary  of  Montgomery  Ward  &  Co.,  Incor- 
])orated  being  thereunto  duly  authorized. 
STUART  S.  BALL. 

Subscribed  and  sworn  to  before  me  this  11  day 
of  April,  1942. 

(Seal)  LORETTA  G.  HALLIHAN, 

Notary  Public, 

Cook  County,  Ills. 

My  Commission  Expires  Dec.  27, 1944. 
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United  States  of  America 

Before  the  National  Labor  Relations  Board 

Nineteenth  Region. 

Case  No.  XIX-C-847 

In  the  Matter  of  MONTGOMERY  WARD  &  COM- 
PANY and  WAREHOUSEMEN'S  UNION, 
LOCAL  No.  206,  CHARTERED  BY  THE 
INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  STABLE- 
MEN AND  HELPERS  OF  AMERICA,  Affili- 
ated with  the  American  Federation  of  Labor. 

Case  No.  XIX-C-851 

In  the  Matter  of  MONTGOMERY  WARD  &  COM- 
PANY and  RETAIL  CLERKS'  INTERNA- 
TIONAL PROTECTIVE  ASSOCIATION, 
LOCAL  No.  1257,  Affiliated  with  the  American 
Federation  of  Labor. 

TESTIMONY 

New  United  States  Court  Honse 

U.  S.  Circuit  Court  of  Appeals  Court  Room 

Portland,  Oregon 

April  14,  1941 

The  above-entitled  matter  came   on  for  hearing 
at  10 :00  a.m.  pursuant  to  notice,  as  follows : 
Before:  George  Bokat,  Trial  Examiner.  [1*] 


•Page    numbering   appearing   at   top    of    page   of    original    Reporter's 
Transcript. 
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Appearances : 

Patrick  H.  Walker,  New  United  States  Court 
House  Building,  Seattle,  Washington,  representing 
the  Nineteenth  Region. 

Stewart  S.  Ball,  729  Central  West  Avenue,  Evan- 
ston,  Illinois,  representing  Montgomery  Ward  & 
Company,  respondents. 

James  Landye,  1003  Corbett  Building,  Portland, 
Oregon,  representing  the  charging  unions.  [2] 


Proceedings 

Trial  Examiner  Bokat :  The  hearing  will  please 
come  to  order.  This  is  a  formal  hearing  in  the  mat- 
ter of  Montgomery  Ward  &  Company  and  Ware- 
housemen Union,  Local  206,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  Affiliated  with  the  A.  F.  of  L., 
and  Retail  Clerks  International  Protective  Associa- 
tion, Local  Union  No.  1257,  affiliated  with  the  A.  P. 
of  L.,  and  known  as  causes,  respectively,  XIX-C-847 
and  XIX-C-851,  before  the  National  Labor  Relations 
Board. 

If  counsel  have  not  already  stated  their  appear- 
ances for  the  record,  they  may  do  so  now. 

Mr.  Ball:  Stewart  Ball,  for  the  respondent, 
Montgomery  Ward  &  Company. 

Mr.  Walker:     Patrick  H.  Walker,  for  the  Board. 

Mr.  Landye:  James  Landye,  appearing  for  both 
the  unions. 
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Mr.  Ball :  Let  the  record  show  that  the  respond- 
ent objects  to  an  appearance  in  case  No.  XIX-C-847 
and  case  No,  XIX-C-851  by  a  representative  or 
counsel  for  the  charging  unions,  for  the  reason  that 
the  Board  is  fully  represented  by  its  own  counsel; 
that  this  case  involves  charges  against  the  respond- 
ent which,  if  tnie,  are  a  violation  of  the  law,  and 
the  respondent  would  be  denied  due  process  of  law 
if  its  witnesses  w^ere  subjected  to  double  examina- 
tion, by  both  counsel  for  the  Board  and  coimsel  for 
the  charging  unions.  [5] 

Trial  Examiner  Bokat:  Mr.  Ball,  I  will  have  to 
overrule  the  objection  for  the  reason  that  the  rules 
and  regulations  make  unions,  parties  to  the  pro- 
ceedings, and,  as  parties,  they  have  the  right  to  be 
represented  by  counsel.  The  other  part  of  your 
objection  is  rather  premature.  I  don't  know  what 
part  Mr.  Landye  will  take  in  the  proceedings,  or 
whether  he  will  cross  examine  any  witnesses.  I  will 
defer  ruling  until  we  reach  that, — that  is,  on  that 
point. 

I  wish  to  inform  all  the  ])arties  that  the  official 
reporter  makes  the  only  official  transcript  of  these 
proceedings.  Citations  in  briefs  or  arguments  based 
upon  the  record,  directed  to  the  Trial  Examiner  ov 
to  the  Board,  must  cite  the  official  transcript  in  all 
references  to  the  record.  The  Board  will  not  any 
transcript  other  than  the  official  transcript  for  use 
in  any  court  litigation. 

It  may  become  necessary  to  make  corrections  in 
the  record  during  the  hearing  and,  if  so,  the  ]:)arty 
desiring  the   correction  will   submit  the   suggested 
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correction  to  the  other  ixirty  or  parties  in  writing. 
When  this  has  received  the  written  approval  of  the 
other  parties,  it  will  be  submitted  to  the  Trial  Ex- 
aminer. In  the  event  the  parties  are  miable  to 
agree  upon  proposed  corrections,  the  trial  examiner 
will  then  consider  motions  to  correct  the  record  or 
may,  upon  his  own  motion,  order  certain  correc- 
tions made  in  the  transcript.  If  the  parties  have 
been  unable  to  agree  upon  such  corrections  before 
the  close  of  the  [6]  hearing,  but  have  entered  into 
a  stipulation  concerning  such  matters  after  the 
close  of  the  hearmg  but  prior  to  the  receipt  of  the 
intermediate  report,  such  stipulations  or  motions 
with  respect  to  corrections  in  the  transcript  or 
record  should  be  addressed  to  the  Trial  Examiner 
in  care  of  the  Chief  Trial  Examiner  in  Washing- 
ton. After  receipt  of  the  intermediate  report,  all 
such  communications  should  be  directed  to  the 
Board  itself,  inasmuch  as  the  Trial  Examiner's  con- 
nection with  the  case  ceases  upon  the  filing  of  his 
intermediate  report  with  the  regional  director,  at 
which  time  the  Board  transfers  the  case  to  itself. 

This  is  a  formal  hearing  and  I  request  that  you 
maintain  the  decorum  that  accompanies  judicial 
•proceedings. 

Concise  statements  of  reasons  for  motions  or  ob- 
jections will  be  permitted.  Arguments  with  respect 
to  the  same  will  not  ordinarily  appear  in  the  official 
transcript.  If  counsel  desire  to  argue  objections, 
'they  will  please  so  indicate  to  the  Trial  Examiner, 
who  may,  if  he  deems  argument  necessary,  go  ''off 
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the  record"  for  the  purpose  of  hearing  such  argu- 
ment. 

It  is  to  be  understood  that  the  official  reporter 
takes  everything  that  is  said  during  the  hearing  by 
■counsel,  witnesses  and  the  Trial  Examiner,  unless 
the  Trial  Examiner  orders  an  off-the  record  dis- 
cussion. 

All  requests  from  counsel  to  go  off  the  record  are 
to  be  directed  to  the  Trial  Examiner  and  not  to  the 
'official  reporter.  [7] 

The  Trial  Examiner  will  allow  an  automatic  ex- 
ception to  all  adverse  rulings  during  the  course  of 
the  hearing,  and  upon  appropriate  order  an  objec- 
tion and  exception  will  be  permitted  to  stand  to  an 
entire  line  of  questioning. 

Five  copies  of  all  pleadings  submitted  duiing  the 
hearing  are  to  be  filed  with  the  Trial  Examiner. 

At  the  close  of  the  hearing,  the  parties  may,  if 
they  so  desire,  argue  orally  before  the  Trial  Ex- 
aminer. 

Similarly,  they  may  file  briefs  with  the  Trial 
Examiner  within  a  time  to  be  stated  at  the  close  of 
the  hearing. 

Such  briefs  shall  be  directed  to  the  Trial  Ex- 
aminer, in  care  of  the  Chief  Trial  Examiner  in 
Washingto)!. 

I  make  this  announcement  at  this  time  in  order 
that  the  parties  may  plan  their  case  and  time  sched- 
ule accordingly.  [8-9] 

I  want  to  add  to  that,  that  any  party  may  file  a 
brief  with   the   Board,   after  it   is   ordered   trans- 
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ferred   to   the   Board,   in  the  event   that   happens, 
pursuant  to  Section  32  of  the  rules. 

I  have  not  seen  the  pleadings  in  these  cases,  nor 
have  I  acquainted  myself  with  the  issues;  so,  in 
order  to  acquaint  myself  with  the  issues  I  will  de- 
clare a  recess  of  fifteen  minutes,  at  which  time  I 
will  study  the  i^leadings.  There  will  be  a  recess 
declared  at  this  time. 

(Whereupon  a  short  recess  was  had  in  the 
hearing.) 

Trial  Examiner  Bokat:  The  hearing  will  come 
to  order,  please.  You  may  proceed  whenever  you 
are  ready,  Mr.  Walker. 

Mr.  Walker:  May  it  please  the  Examiner,  I 
offer  in  evidence  what  has  been  marked  as  Board's 
Exhibit  No.  1,  being  the  formal  file,  which  consists 
of  the  original  cliarge  filed  in  case  No.  XIX-C-851, 
as  the  original  charge  filed  in  case  No.  XIX-C-847, 
the  order  consolidating  the  cases,  the  original  notice 
of  hearing,  the  original  consolidated  complaint,  af- 
fidavit of  service  of  the  same,  answer  of  the  re- 
spondent, and  a  copy  of  the  rules  and  regulations, 
Series  2,  as  amended,  effective  March  13,  1940,  pub- 
lished by  the  National  Labor  Relations  Board.  May 
I  point  out  that  the  order  designating  the  Trial 
Examiner  has  not  yet  been  received,  and  I  request 
that  the  same  may  be  made  a  part  of  Board's  Ex- 
hibit No.  1  when  received. 

Trial  Examiner  Bokat:  I  presume  there  is  no 
objection  to  that,  is  there?  [10] 
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Mr.  Ball:     No. 

Trial  Examiner  Bokat:     Is  there  any  objection 

to  the  receipt  of  Board's  Exhibit  No.  1  in  evidence? 

Mr.  Ball:     Does  the  record  show  that  an  answer 

was  filed  in  time,  and  proper  service  made  by  the 

parties  ? 

Mr.  Walker :     I  believe  so. 

Trial  Examiner  Bokat :  The  documents  above  re- 
ferred to  may  be  received  in  evidence  and  marked 
as  Board's  Exhibit  No.  1. 

(Whereupon  the  documents  hereinabove  re- 
ferred to  was  received  in  evidence  and  marked 
as  Board's  Exhibit  1.) 

Mr.  Walker:  With  respect  to  the  matter  of 
proof  of  jurisdiction,  Mr.  Ball  and  I  are  planning 
to  set  that  matter  over  for  the  present,  contemplat- 
ing that  a  written  stipulation  for  the  same  may  be 
prepared. 

Trial  Examiner  Bokat:     Is  that  satisfactory? 

Mr.  Ball :     That  is  satisfactory. 

Mr.  Walker:  Relative  to  the  allegations  in  para- 
graph 6  of  the  complaint,  I  ask  the  Board  to  take 
judicial  notice  of  its  decision  and  direction  of  elec- 
tion in  case  R1863,  together  with  the  subsequent 
certification  of  representative  issued  by  the  Board 
on  August  10,  1940,  and  received  by  the  respondent 
August  13,  1940. 

Trial  Examiner  Bokat :     I  will  do  so. 

Mr.  Walker:  Mr.  Reporter,  if  you  will  mark  a 
copy  of  the  decision  and  direction  of  election,  and 
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a  copy  of  the  certifica-  [11]  tion  of  representative 
in  Case  R1863  as  Board's  Exhibit  No.  2? 

(Whereupon  the  documents  hereinabove  re- 
ferred to  were  marked  as  Board's  Exhibit  2  for 
Identification.) 

Mr.  Ball:     Off  the  record? 
Trial  Examiner  Bokat :     Off  the  record. 
(Discussion  off  the  record.) 

Mr.  Walker :  I  now  offer  w^hat  has  been  marked 
as  Board's  Exhibit  No.  2  for  Identification. 

Trial  Examiner  Bokat:     Is  there  any  objection? 
Mr.  Ball :     No  objection. 

Trial  Examiner  Bokat:  There  being  no  objec- 
tion, it  will  be  received  and  marked  in  evidence  as 
Board's  Exhibit  No.  2. 

(AYhereupon  tlie  documents  heretofore 
marked  as  Board's  Exhibit  2  for  Identification 
were  received  in  evidence.) 

BOARD'S  EXHIBIT  2 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

In  the  Matter  of  Montgomery  Ward  &  Company 
and  Warehousemen's  Union,  Local  No.  26,  Af- 
filiated with  I.  B.  of  T.  C.  S.  &  H.  or  A., 
A.  F.  of  L. 

Case  No.  R-1863.— Decided  June  24,  1940 

General  Merchandising  Mail  Order  Business — 
Investigation  of  Representatives:  controversy  con- 
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cerning  representation  of  employees:  refusal  of 
Company  to  recognize  Union  imtil  certified  by  Board 
— Unit  Appropriate  for  Collective  Bargaining;  all 
employees  engaged  in  warehouse  work  excluding  su- 
pervisory employees.  Election  Ordered. 

Mr.  F.  D.  Roth,  of  Oakland,  Calif.,  and  Mr.  John 
A.  Barr,  of  Chicago,  111.,  for  the  Company. 

Green,  Bosen  &  Landye,  by  Mr.  James  Landye,  of 
Portland,  Oreg.,  for  the  Union. 

Miss  Ann  Landy,  of  counsel  to  the  Board. 

DECISION 
AND 
DIRECTION  OF  ELECTION 

Statement  of  the  Case 

On  April  5,  1940,  Warehousemen's  Union,  Local 
No.  26,  affiliated  with  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Stablemen  &  Helpers  of 
America,^  herein  called  the  Union,  filed  with  the 
Regional  Director  for  the  Nineteenth  Region  (Seat- 
tle, Washington)  a  petition  alleging  that  a  question 
affecting  commerce  had  arisen  concerning  the  repre- 
sentation of  employees  of  Montgomery  Ward  & 
Company,  herein  called  the  Company,  and  request- 
ing an  investigation  and  certification  of  representa- 
tives pursuant  to  Section  9  (c)  of  the  National 
Labor  Relations  Act,  49  Stat.  449,  herein  called  the 
Act. 


'Referred  to  in  the  order  directing  investigation  as 
Warehousemen 's  Union,  Local  No.  26,  affilated  with 
I.  B.  of  T.  C.  S.  &  H.  of  A.,  A.  F.  of  L. 
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On  April  27,  1940,  the  National  Labor  Relations 
Board,  herein  called  the  Board,  acting  pursuant  to 
Section  9  (c)  of  the  Act  and  Article  III,  Section  3, 
of  National  Labor  Relations  Board  Rules  and  Reg- 
ulations— Series  2,  as  amended,  ordered  an  investi- 
gation and  authorized  the  Regional  Director  to  con- 
duct it  and  to  provide  for  an  appropriate  hearing 
upon  due  notice.  On  May  6,  1940,  the  Regional  Di- 
rector issued  a  notice  of  hearing,  copies  of  which 
were  duly  served  upon  the  Company  and  the  Union. 
On  May  9,  1940,  the  Regional  Director  issued  a 
notice  of  postponement  of  hearing,  copies  of  which 
were  served  upon  the  same  parties.  Pursuant  to  the 
notice  of  hearing  and  notice  of  postponement,  a 
hearing  was  held  on  May  27  and  28,  1940,  at  Port- 
land, Oregon,  before  Thomas  B.  Oraham,  the  Trial 
Examiner  duly  designated  by  the  Board.  The  Com- 
pany and  the  Union  were  represented  by  counsel, 
participated  in  the  hearing,  and  were  afforded  full 
opportunity  to  be  heard,  to  examine  and  cross- 
examine  witnesses,  and  to  introduce  evidence  bear- 
ing upon  the  issues.  During  the  course  of  the  hear- 
ing the  Trial  Examiner  made  several  ruling  on  mo- 
tions and  on  objections  to  the  admission  of  evidence. 
The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  and  finds  that  no  prejudicial  errors  were 
committed.  The  rulings  are  hereb}^  affirmed. 

Upon  the  entire  record  in  the  case,  the  Board 
makes  the  following: 
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FINDINGS  OF  FACT 

I.     The  Business  of  the  Company 

Montgomery  Ward  &  Company,  an  Illinois  corpo- 
ration having  its  principal  executive  offices  in  Chi- 
cago, Illinois,  is  engaged  in  the  distribution  of  mer- 
chandise through  the  media  of  mail  order  houses 
and  retail  stores.  The  Company  owns,  operates,  and 
maintains  9  mail  order  houses,  5  mail  order  ware- 
houses, 260  order  offices,  and  625  retail  stores 
throughout  the  United  States.  About  20,000,000  cus- 
tomers throughout  the  United  States  and  in  many 
foreign  countries  are  served  by  the  C'ompany.  The 
Company's  net  sales  for  1939  amounted  to  $474,- 
882,032. 

This  proceeding  is  concerned  solely  with  em- 
ployees of  the  Company  in  Portland,  Oregon,  where 
the  Company  operates  a  mail  order  house,  a  retail 
store,  and  a  separate  warehouse.  Approximately  90 
per  cent  of  the  merchandise  distributed  by  the  mail 
order  house  and  the  store  is  shipped  to  Portland 
from  points  outside  the  State  of  Oregon.  About  60 
per  cent  of  the  customers  of  the  mail  order  house 
live  outside  the  State  of  Oregon. 

Although  located  in  the  same  building,  tjie  mail 
order  house  and  the  retail  store  are  operated  as 
separate  units.  On  May  23,  1940,  the  mail  order 
house  employed  over  1200  workers,  the  retail  store 
175,  and  the  warehouse  27.  The  Company  denies 
that  the  Board  had  jurisdiction  over  employees  of 
the  retail  store. 
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II.  The  Organization  Involved 
Warehousemen's  Union,  Local  No.  26,  affiliated 
with  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  &  Helpers  of  America,  is  a 
labor  organization  affiliated  with  the  American  Fed- 
eration of  Labor,  admitting  to  membership  em- 
ployees of  the  Company  engaged  in  warehouse  work. 

III.     The  Question  Concerning  Representation 

Shortly  before  the  hearing  the  Union  requested 
recognition  as  bargaining  representative  for  the  em- 
ployees in  the  warehouse.  The  Company  took  the 
position  that  it  could  not  recognize  the  Union  as 
bargaining  agent  until  the  question  of  proper  col- 
lective bargaining  unit  was  determined  by  the 
Board.  At  the  hearing  the  Company  and  the  Union 
took  conflicting  positions  regarding  the  appropriate 
imit.  We  find  that  a  question  has  arisen  concerning 
the  representation  of  employees  of  the  Company. 

IV.     The  Effect  of  the  Question  Concerning  Repre- 
sentation Upon  Commerce 

We  find  that  the  question  concerning  representa- 
tion which  has  arisen,  occurring  in  connection  with 
the  operations  of  the  Company  described  in  Section 
I  above,  has  a  close,  intimate,  and  substantial  rela- 
tion to  trade,  traffic,  and  commerce  among  the  sev- 
eral States  and  tends  to  lead  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 
of  commerce. 
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V.  The  Appropriate  Unit 
In  its  petition  the  Union  alleged  that  employees 
at  the  Company's  warehouse  engaged  in  warehouse 
Avork  constitute  an  appropriate  unit.  The  Union  de- 
fines as  warehouse  workers  employees  who  handle 
merchandise.  At  the  hearing  the  Union  amended  its 
petition  and  a]lei;ed  that  all  warehouse  workers  at 
the  mail  order  house  as  well  as  the  warehouse  should 
be  included  in  the  unit,. 

The  Company  requests  a  unit  comprising  all  the 
employees  of  the  mail  order  house  and  the  ware- 
house, excluding  only  five  persons  engaged,  at  the 
warehouse,  in  receiving  and  handling  merchandise 
consigned  to  the  retail  store.  Neither  the  Union  nor 
the  Company  desire  the  inclusion  of  employees  at  the 
store  itself. 

V.  H.  Brooks,  superintendent  of  operations  at  the 
mail  order  house,  testified  at  the  hearing  regarding 
w^hether  or  not  the  employees  in  various  departments 
and  work  classifications  handle  merchandise.  Coun- 
sel for  the  Union,  on  the  basis  of  this  testimony, 
summarized  as  follows  the  classifications  claimed 
by  the  Union  as  falling  within  the  appropriate  unit : 
all  merchandise  checkers  in  the  shipi^ing  depart- 
ment; all  receiving  clerks  in  the  receiving  depart- 
ment; all  employees  on  the  freight  elevators;  all 
sorters,  completers,  and  packers,  but  not  billers,  in 
the  packing  and  billing  department;  all  employees 
of  the  package  opening  department,  except  authen- 
ticators;  all  employees  of  the  central  repair  unit, 
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except  those  engaged  in  office  work;  all  employees 
in  the  jewelry  repair  imit  engaged  in  handling  mer- 
chandise, except  watchmakers;  all  employees  in  the 
merchandise  division,  except  timekeepers  and  em- 
ployees engaged  in  taking  orders;  all  employees  in 
the  supply  and  multigraph  dei)artment  who  fill  in 
and  stock  supplies;  all  employees  who  handle  mer- 
chandise in  the  operating  auditing,  stock  control, 
and  catalog  service  departments;  all  porters;  and 
all  employees  at  the  warehouse. 

The  employees  at  the  mail  order  house  whom  the 
Union  would  exclude  from  the  unit  consist  pri- 
marily of  clerical  workers  who  are  ineligible  for 
membershi}3  in  the  Union  but  are  eligible 
for  membershi])  in  the  Office  Employees 
Union,  a  labor  organization,  which,  like  the  Union, 
is  affiliated  with  the  American  Federation  of  Labor. 
The  Office  Employees  Union  is  engaged  in  organiz- 
ing them. 

The  Company  claims  that  the  close  functional 
coherence  and  mutual  interdependence  of  the  opera- 
tions of  the  mail  order  house  necessitates  that  all 
its  employees  be  included  in  the  same  unit.  In  sup- 
port of  this  claim,  V.  H.  Brooks  testified  generally 
that  employees  who  handle  merchandise  are  fre- 
quently transferred  to  positions  involving  clerical 
work,  and  vice  versa,  but  offered  no  specific  evi- 
dence as  to  the  number  of  employees  affected  by 
such  transfers.  The  Company  also  offered  testimony 
to  the  effect  that  its  mail  order  house  employees  in 
other  cities  have  been  organized  in  plant-wide  units. 
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The  Company  has  not  entered  into  collective  bar- 
gaining agreement  with  any  labor  organization  m 
its  mail  order  houses. 

Under  the  circumstances  of  this  case  we  find  the 
unit  requested  by  the  Union  to  be  appropriate.  Or- 
ganization of  the  employees  has  proceeded  upon  the 
basis  of  warehouse  workers'  unit,  and  the  Union  is 
the  only  labor  organization  existing  among  the  em- 
ployees involved. 

The  Company  further  contends  that  five  ware- 
house employees  who  are  on  the  retail  store's  sepa- 
]ate  pay  roll  should  be  excluded  from  the  unit  on 
the  groimd  that  the  Board  has  no  jurisdiction  over 
the  store.  It  is  not  contended  that  the  work  of  these 
five  employees  differs  from  that  of  the  other  ware- 
house employees  in  any  way  except  that  they  handle 
goods  consigned  to  the  store  rather  than  to  the  mail 
order  house.  In  another  proceeding  the  Board  had 
assumed  jurisdiction  over  the  employees  of  the 
store^  and  there  appears  to  be  no  other  reason  for 
excluding  these  five  employees  from  the  unit.  We 
shall  include  them.  In  accordance  with  our  usual 
custom  we  shall  exclude  supervisory  employees  from 
the  unit. 

We  accordingly  find  that  the  following  employees 
of  the  Company  employed  at  its  Portland  mail  order 
house  and  warehouse  constitute  a  unit  appropriate 


-In  the  Matter  of  Montgomery  Ward  &  Company 
and  Reuben  Lit^enbergei-  et  al.,  9  N.  L.  R.  B.  538, 
enf'd  Montgomery  Ward  &  Company  v.  National 
Labor  Relations  Board,  107  F.  (2d)  555  (C.  C.  A.  7). 
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for  the  purposes  of  collective  bargaming:  all  mer- 
chandise checkers  in  the  shipping  department;  all 
receiving  clerks  in  the  receiving  department;  all 
employees  on  the  freight  elevators ;  all  sorters,  com- 
pleters, and  packers,  but  not  billers,  in  the  packing 
and  billing  department ;  all  employees  of  the  package 
opening  department,  except  authenticators ;  all  em- 
ployees of  the  central  repair  miit,  except  those 
engaged  in  office  work;  all  employees  in  the  jewelry 
repair  imit  engaged  in  handling  merchandise,  ex- 
cept watchmakers ;  all  employees  in  the  merchandise 
division,  except  timekeepers  and  employees  engaged 
in  taking  orders;  all  employees  in  the  supply  and 
multigraph  department  who  fill  in  and  stock  sup- 
plies; all  employees  who  handle  merchandise  in  the 
operating  auditing,  stock  control,  and  catalog  ser- 
vice departments;  all  porters;  and  all  employees 
at  the  warehouse,  excluding  supervisory  employees. 

VI.   The  Determination  of  Representatives 

At  the  hearing  the  Union  and  the  Company  stipu- 
lated that  a  number  of  the  employees  of  the  Com- 
pany in  the  unit  claimed  by  the  Union  have  signed 
application  cards  for  membership  in  the  Union.  We 
find  that  the  question  concerning  representation 
which  has  arisen  can  best  be  resolved  by  an  election 
by  secret  ballot.  The  employees  of  the  Company 
within  the  appropriate  imit  who  were  employed  by 
the  C'ompany  during  the  pay-roll  jjeriod  immediately 
preceding  the  date  of  our  Direction  of  Election 
herein,  including  those  employees  who  did  not  work 
during  such  pay-roll  period  because  they  were  ill 
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or  on  vacation  and  employees  who  were  then  or 
have  since  been  temporarily  laid  off,  but  excluding 
those  who  have  since  quit  or  been  discharged  for 
cause,  shall  be  eligible  to  vote. 

Upon  the  basis  of  the  above  findings  of  fact  and 
upon  the  entire  record  in  the  case,  the  Board  makes 
the  following: 

CONCLUSIONS  OF  LAW 

1.  A  question  affecting  commerce  has  arisen  con- 
cerning the  representation  of  employees  of  Mont- 
gomery Ward  &  Company,  Portland,  Oregon,  within 
the  meaning  of  Section  9  (c)  and  Section  2  (6) 
and  (7)  of  the  National  Labor  Relations  Act. 

2.  All  merchandise  checkers  in  the  shipping  de- 
partment; all  receiving  clerks  in  the  receiving  de- 
partnient;  all  employees  on  the  freight  elevators, 
all  sorters,  completers,  and  packers,  but  not  billers, 
in  the  packing  and  Inlling  department ;  all  employees 
of  the  package  opening  department,  except  authen- 
ticators;  all  employees  of  the  central  repair  unit, 
except  those  engaged  in  office  w^ork;  all  employees 
in  the  jewelry  repair  unit,  engaged  in  handling 
merchandise,  except  watchmakers;  all  employees  in 
the  merchandise  division,  except  timekeepers  and 
employees  engaged  in  taking  orders;  all  employees 
in  the  supply  and  multigraph  department  who  fill 
in  and  stock  supplies;  all  employees  who  handle 
merchandise  in  the  operating  auditing,  stock  con- 
trol, and  catalog  service  departments;  all  porters; 
and  all  employees  at  the  w^arehouse ;  excluding  super- 
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visory  employees,  constitute  a  unit  appropriate  for 
the  purposes  of  collective  bargaining,  within  the 
meaning  of  Section  9  (b)  of  the  Act. 

Direction  of  Election 

By  virtue  of  and  pursuant  to  the  j^ower  vested  in 
the  National  Labor  Relations  Board  by  Section 
9  (c)  of  the  National  Labor  Relations  Act,  49 
Stat.  449,  and  pursuant  to  Article  III,  Section  8, 
of  National  Labor  Relations  Board  Rules  and  Regu- 
lations— Series  2,  as  amended,  it  is  hereby 

Directed  that,  as  part  of  the  investigation  author- 
ized by  the  Board  to  ascertain  representatives  for 
the  purposes  of  collective  bargaining  with  Mont- 
gomery Ward  &  Company,  Portland,  Oregon,  an 
election  by  secret  ballot  shall  be  conducted  as  early 
as  possible  but  not  later  than  thirty  (30)  days  from 
the  date  of  this  Direction  of  Election  under  the 
direction  and  supervision  of  the  Regional  Director 
for  the  Nineteenth  Region,  acting  in  this  matter 
as  agent  for  the  National  Labor  Relations  Board 
and  subject  to  Article  III,  Section  9,  of  said  Rules 
and  Regulations,  among  all  merchandise  checkers  in 
the  shipping  department;  all  receiving  clerks  in 
the  receiving  department;  all  employees  on  the 
freight  elevators;  all  sorters,  completers,  and  pack- 
ers, but  not  billers,  in  the  packing  and  billing  de- 
partment; all  employees  of  the  package  opening 
department,  except  authenticators ;  all  employees  of 
the  central  repair  unit,  except  those  engaged  in 
office  work;   all  employees  in  the   jewelry   repair 
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unit  engaged  in  handling  merchandise,  except  watch- 
makers; all  employees  in  the  merchandise  division, 
except  timekeepers  and  employees  engaged  in  taking 
orders;  all  employees  in  the  supply  and  multigraph 
department  who  fill  in  and  stock  supplies;  all  em- 
ployees who  handle  merchandise  in  the  operating 
auditing,  stock  control,  and  catalog  service  depart- 
ments; all  porters;  and  all  employees  at  the  ware- 
house; who  were  employed  by  the  Company  at,  its 
Portland,  Oregon,  mail  order  house  and  warehouse 
during  the  pay-roll  period  immediately  preceding 
the  date  of  this  Direction  of  Election,  including 
those  employees  who  did  not  work  during  such 
pay-roll  i)eriod  because  they  were  ill  or  on  vacation, 
and  employees  who  were  then  or  have  since  been 
temporarily  laid  oif,  but  excluding  supervisory  em- 
ployees and  employees  who  have  since  quit  or  been 
discharged  for  cause,  to  determine  whether  or  not 
said  employees  desire  to  be  represented  by  Ware- 
housemen's Union,  Local  No.  26,  affiliated  with  the 
International  Brotherhood  of  Teamsters,  Chauffeurs, 
Stablemen  &  Helpers  of  America,  affiliated  with  the 
American  Federation  of  Labor,  for  the  purposes  of 
collective  bargaining. 

Mr.  Edwin  S.  Smith  took  no  part  in  the  considera- 
tion of  the  above  Decision  and  Direction  of  Election. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  R-1863 

In  the  Matter  of  MONTGOMERY  WARD  &  COM- 
PANY and  WAREHOUSEMEN'S  UNION, 
LOCAL  No.  206  affiliated  with  I.  B.  of  T.  C.  S. 
&  H.  of  A.,  A.  F.  of  L. 

CEI^TIFICATION  OF  REPRESENTATIVES 

On  June  24,  1940,  the  National  Labor  Relations 
Board,  herein  called  the  Board,  issued  its  Decision 
and  Direction  of  Election  in  the  above  entitled  i^ro- 
ceeding.  ^Pursuant  to  the  Direction  an  election  by 
secret  ballot  was  conducted  on  July  19,  1940,  under 
the  direction  and  supervision  of  the  Regional  Di- 
rector for  the  Nineteenth  Region  (Seattle,  Wash- 
ington). On  July  22,  1940,  the  Regional  Director, 
acting  pursuant  to  Article  III,  Section  9,  of  Na- 
tional Labor  Relations  Board  Rules  and  Regula- 
tions— Series  2,  as  amended,  issued  and  duly  served 
upon  the  parties  an  Election  Report.  No  objections 
to  the  conduct  of  the  ballot  or  to  the  Election  Report 
were  filed  by  any  of  the  parties. 

As  to  the  balloting  and  its  results,  the  Regional 
Director  reported  as  follows: 


(1)  24  N.  L.  R.  B.,  No.  100. 
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Total  on  eligibility  list 470 

Total  ballots  cast 380 

Total  votes  in  favor  of  Warehousemen's 

Local  206  328 

Total    votes    against    Warehousemen's 

Local  206  50 

Total  challenged  votes 2 

Total  on  eligibility  list  not  voting 90 

By  virtue  of  and  ])ursuant  to  the  power  vested  in 
the  National  Labor  Relations  Board  b}^  Section 
9  (c)  of  the  National  Labor  Relations  Act,  49  Stat. 
449,  and  pursuant  to  Article  III,  Sections  8  and  9, 
of  National  Labor  Relations  Board  Rules  and  Regu- 
lations— Series  2,  as  amended, 

It  Is  Hereby  Certified  that  Warehousemen's 
Union,  Local  No.  206,  affiliated  with  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Stablemen 
&  Helpers  of  America,  affiliated  with  the  American 
Federation  of  Labor,  has  been  designated  and  se- 
lected by  a  majority  of  all  merchandise  checkers  in 
the  shipping  department;  receiving  clerks  in  the 
receiving  department;  employees  on  the  freight 
elevators,  all  sorters,  completers,  and  packers,  but 
not  billers,  in  the  packing  and  billing  departments; 
employees  of  the  package-opening  department,  ex- 
cept authenticators ;  employees  of  the  central  repair 
unit,  except  those  engaged  in  office  work;  employees 
in  the  jewelry  repair  unit  engaged  in  handling  mer- 
chandise, except  watchmakers;  employees  in  the 
merchandise  division,  except  timekeepers  and  em- 
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ployees  engaged  in  taking  orders;  employees  in  the 
supply  and  multigraph  department  who  fill  in  and 
stock  supplies;  employees  who  handle  merchandise 
in  the  operating,  auditing,  stock  control,  and  catalog 
service  departments;  porters;  and  employees  at  the 
warehouse ;  of  Montgomery  Ward  &  Company  at  its 
Portland,  Oregon,  mail  order  house  and  warehouse, 
excluding  supervisory  employees,  as  their  repre- 
sentative for  the  purposes  of  collective  bargaining, 
and  that,  pursuant  to  Section  9  (a)  of  the  Act, 
Warehousemen's  Union,  Local  No.  206,  affiliated 
with  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen  &  Helpers  of  America,  af- 
filiated with  the  American  Federation  of  Labor,  is 
the  exclusive  representative  of  all  such  employees, 
for  the  purposes  of  collective  bargaining  in  respect 
to  rates  of  pay,  wages,  hours  of  employment,  and 
other  conditions  of  employment. 

Signed  at   Washington,   D.   C,   this  9th  day  of 
August,  1940. 

J.  WARREN  MADDEN, 
Chairman, 

EDWIN  S.  SMITH, 
Member, 

WM.  M.  LEISERSON, 
Member, 

(Seal)  NATIONAL  LABOR 

RELATIONS  BOARD. 
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Mr.  Walker :     I  will  call  Mr.  Estabrook. 

J.  W.  ESTABROOK 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Trial  Examiner  Bokat :  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness:  J.  W.  Estabrook,  500  Labor 
Temple,  Portland,  Oregon. 

Q.     (By  Mr.  Walker)     Where  do  voii  reside? 

[12] 

Trial   Examiner   Bokat :     We   have   his   address. 

Q.  (Mr.  Walker  continuing)  What  is  your  oc- 
cupation ? 

A.  Financial  Secretary  of  Warehousemen's 
Local  No.  206. 

Q.     With  what  organization  is  Local  206  affiliated  ? 

A.  The  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  America, 
affiliated  with  the  A.  F.  of  L. 

Q.  Chartered  by  the  International  Brotherhood 
of  Teamsters?  A.     Yes. 

Q.  How  long  have  you  held  the  position  tliat  yow 
now  occupy  ?  A.     About  seven  years. 

Q.     What  are  your  duties  in  that  regard  ? 

A.  My  duties  are  organizing  people  that  right- 
fully come  under  our  jurisdiction.  I  am  the  chief 
executive  officer  of  the  union.  My  duties  are  to  dis- 
charge all  the  work  that  comes  before  our  organiza- 
tion from  time  to  time,  or  in  straightening  out  any 
matters  that  pertain  to  the  union. 
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Q.  Is  Local  206,  the  organization  in  which  you 
now  hold  office,  the  same  organization  that  was  cer- 
tified under  the  document  which  has  been  received 
in  evidence  as  Board's  Exhibit  2?  A.     Yes. 

Q.  Subsequent  to  August  10,  1940,  or  at  any 
time,  have  you  met  Mr.  Barr  ? 

Mr.  Ball:  Just  a  minute.  I  move  that  the  wit- 
ness be  instructed  to  answer  the  question  Yes  or 
No.  It  calls  for  a  Yes  [13]  or  No  answer. 

The  Witness :     What  is  the  question  *? 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion back,  Mr.  Reporter? 

(Whereupon  the  question  referred  to  was  read 
kloud  by  the  reporter  as  above  recorded.) 

A.     I  have,  yes. 

Q.     (By  Mr.  Walker)    Where  did  you  meet  him? 

A.     In  this  building,  the  first  time. 

Trial  Examiner  Bokat:  What  do  you  mean  by 
this  building? 

A.  In  the  New  United  States  Court  House 
Building. 

Q.  (Mr.  Walker  continuing)  About  when  was 
that,  Mr.  Estabrook? 

A.  I  couldn't  give  you  the  correct  date;  I  don't 
know  what  date  it  was  during  the  time  of  the  first 
meeting. 

Trial  Examiner  Bokat:  Will  the  parties  stipu- 
late when  that  was,  if  they  know? 

The  AVitness:  It  was  at  the  time  of  the  first 
hearing. 
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Trial  Examiner  Bokat:  Can  the  parties  stipu- 
late when  that  hearing  took  place  ? 

Mr.  Walker :     About  May,  1940. 

Trial  Examiner  Bokat :  Well,  the  decision  would 
probably  indicate  the  date. 

Mr.  Walker:  It  was  sometime  in  May,  1940,  I 
am  pretty  sure. 

Trial  Examiner  Bokat:     Who  was  Mr.  Barr? 

The  Witness:  The  gentleman  right  there  (point- 
ing).  [14] 

Trial  Examiner  Bokat:  I  don't  mean  that.  Do 
you  know  what  his  title  was,  or  what  his  connec- 
tion was  with  the  respondent  ? 

Mr.  Ball :  It  is  understood  that  Mr.  Barr  at  that 
time,  at  the  time  Mr.  Estabrook  met  him,  or  at  the 
time  referred  to,  was  acting  as  counsel  for  Mont- 
gomery Ward  &  Company  in  the  course  of  a  repre- 
sentation hearing  had  here. 

Trial  Examiner  Bokat :     All  right. 

Q.  (Mr.  Walker  continuing)  After  that,  did 
you  have  occasion  to  meet  him  again  ? 

A.     Yes. 

Q.     Where  was  the  next  time  1 

A.     Washington,  D.  C. 

Q.     About  when  Avas  that  ? 

A.  That  was  in  September;  the  early  ])art  of 
September. 

Q.     1940?  A.     Yes. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time?  A.     I  did. 
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Q.     And  what  was  the  conversation'? 

A.  I  asked  Mr.  Ban*  if  I  could  have  an  appoint- 
ment with  him  when  I  got  to  Chicago. 

Q.     Did  he  reply?  A.     Yes. 

Q.     What  did  he  say?  A.     He  said  I  could. 

[15] 

Q.  Was  there  anything  else  said  about  a  conver- 
sation at  that  time,  or  anything  further  in  that  par- 
ticular conversation  ? 

A.  No ;  we  were  out  at  a  ball  game ;  we  discussed 
the  baseball  game. 

Q.  Did  you  obtain  an  appointment  with  \m\\ 
after  that? 

A.  Yes,  I  called  up  Mr.  Barr  long  distance  from 
New  York  and  obtained  an  appointment. 

Q.     From  New  York,  did  you  go  to  Chicago? 

A.    I  did. 

Q.     Did  you  meet  Mr.  Barr  in  Chicago? 

A.     Yes. 

Q.     Did  you  meet  anybody  else  there  ? 

A.     I  met  Mr.  Barr,  Mr.  Ball,  and  Mr.  Heidinger. 

Trial  Examiner  Bokat:  Will  you  spell  that  last 
name  ? 

The  Witness:     I  don't  know. 

Mr.  Ball:     H-e-i-d-i-n-g-e-r  (spelling). 

Trial  Examiner  Bokat :     Thank  you. 

Q.  (Mr.  Walker  continuing)  Where  was  that 
meeting?  A.     In  their  office. 

Q.     About  when  was  it  ? 

A.     It  was  in  the  latter  part  of  September. 
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Mr.  Ball :  I^et  the  record  show  it  was  on  Sep- 
tember 23. 

Trial  Examiner  Bokat :     Is  that  agreed  ? 

Mr.  Walker:     That  is  agreeable. 

Trial  Examiner  Bokat :     All  right.  [16] 

Q.  (Mr.  Walker  continuing)  Did  you  have  a 
conversation  with  any  or  all  the  persons  you  have 
mentioned  ? 

A.     My  first  conversation  was  with  Mr.  Barr. 

Q.     What  was  said  ? 

A.  We  discussed  the  agreement, — the  proposed 
agreement, — that  I  had  presented  to  Mr.  Barr. 

Mr.  Ball:  Just  a  minute.  I  will  object  to  the 
answer  as  being  a  general  statement  and  not  a  state- 
ment of  w^hat  was  said. 

Trial  Examiner  Bokat:  Yes,  I  wdll  sustain  the 
objection.  When  did  you  present  this  agreement? 
After  this  meeting? 

The  Witness :     Yes,  I  did. 

Trial  Examiner  Bokat:     What  was  said? 

The  Witness:  Well,  I  am  sure  I  could  not  re- 
member what  was  said  word  for  word. 

Trial  Examiner  Bokat:  Of  course  not.  I  don't 
mean  that.    Tell  us  substantially  what  it  was? 

The  Witness:  The  discussion  amounted  to  this, 
that  Mr.  Barr  informed  me  that  I  was  to  negotiate 
a  contract  with  Mr.  Powell  and  Mr.  Huddleston. 

Trial  Examiner  Bokat :  And  who  are  Mr.  Powell 
and  Mr.  Huddleston? 
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The  A¥itness:  Mr.  Powell, — I  don't  know  as  I 
can  tell  exactly  what  he  is,  other  than  that  he  is 
in  charge  of  the  labor  relations  on  the  Coast. 

Trial  Examiner  Bokat:  And  who  is  Mr.  Barr? 
Just  a  moment,  [17]  I  think  that  is  already  in  the 
record.  AVho  is  Mr.  Huddleston  ? 

Mr.  Ball:     Do  you  mean  for  him  to  stand  up? 

Trial  Examiner  Bokat:  No.  What  is  his  offi- 
cial position  with  the  company? 

Mr.  Ball:  Mr.  Estabrook  has  described  Mr. 
Powell's  position  correctly;  he  was  the  representa- 
tive in  charge  of  those  matters. 

Trial  Examination  Bokat:  And  who  w^as  Mr. 
Hnddleston  ? 

The  Witness:  He  is  the  manager  of  the  store 
here. 

Mr.  Ball :  Just  a  moment.  Let  us  have  that  coi'- 
rectl,y.  Let  the  record  show  that  he  is  the  manager 
of  the  mail  order  house. 

The  Witness:     Oh. 

Mr.  Walker:  Will  you  mark  this,  Mr.  Reporter? 
(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Board's  Exhibit  8  for 
Identification. ) 

Q.  (Mr.  Walker  continuing)  Mr.  Estabrook,  T 
hand  you  what  has  been  marked  as  Board's  Exhibit 
3  for  Identification  and  ask  you  what  that  is? 

A.  That  is  our  proposed  wage  scale  and  working 
agreement. 
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Trial  Examiner  Bokat:     Is  that  the  one  you  i^re- 
sented  at  this  meeting? 
The  Witness:     Yes. 

Mr.  Walker:     I  offer  in  evidence  what  has  been 
marked  as  Board's  Exhibit  3  for  Identification. 
Trial  Examiner  Bokat:     Is  there  any  objection? 
Mr.  Ball :     No  objection.  [18] 
Trial  Examiner  Bokat:     It  will  be  received  and 
marked  in  evidence  as  Board's  Exhibit  3. 

(Whereupon  the  document  heretofore  marked 
as  Board's  Exhibit  3  for  Identification  was  re- 
ceived in  evidence.) 

BOARD  EXHIBIT  No.  3 
AGREEMENT 

This  agreement  made  and  entered  into  this  

day  of  1940,  by  and  between  Mont- 
gomery Ward  &  Company,  hereinafter  called  the 
Em])loyer,  and  the  Warehousemen's  Union  Local 
#206,  I.  B.  of  T.  C.  W.  &  H.  of  America,  A.  F. 
of  L.,  hereinafter  called  the  Union. 

Article  1.  The  employer  agrees  to  recognize  the 
Union  as  sole  collective  bargaining  agency  for  the 
employes  performing  work  in  the  classifications 
listed  below  in  Article  4  of  this  agreement.  No 
superintendent  having  authority  from  the  Em])loyer 
to  hire  or  discharge  men  or  women  shall  be  a  mem- 
ber of  this  Union. 

Article  2.  The  Employer  agrees  to  give  prefer- 
ence of  employment  to  unemployed  members  of  the 
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Union  and  in  the  event  the  Union  is  unable  to 
furnish  satisfactory  help  upon  the  request  of  the 
Employer,  he  (the  Employer)  may  employ  a  non- 
member  of  the  Union  provided  such  person  makes 
■api^lication  for  membership  in  the  Union  within 
seven  (7)  days  after  taking  employment. 

Article  3.  Section  1.  Eight  (8)  hours  within 
nine  (9)  consecutive  hours  shall  constitute  a  day's 
work.  Forty  (40)  hours  consisting  of  eight  (8) 
hours,  Monday  to  Friday  inclusive,  shall  constitute 
a  week's  work. 

Sec.  2.  Straight  time  shall  be  any  eight  (8)  con- 
secutive hours  from  8:00  a.m.  to  6:00  p.m.  Monday 
to  Friday  inclusive.  All  other  time  shall  be  at  the 
overtime  rate  as  established  in  Article  5  of  this 
Agreement. 

Sec.  3.  Any  work  performed  on  any  of  the  fol- 
lowing named  holidays  shall  be  at  the  overtime 
rate  of  time  and  one-half  as  established  in  Article 
5  of  this  agreement : — Saturdays,  Simdays,  New 
Year's  Day,  Washington's  Birthday,  Decoration 
Day,  Fourth  of  July,  Labor  Day,  Armistice  Day, 
Thanksgiving  Day,  and  Christmas  Day. 

xli-ticle  4.  The  following  shall  be  the  mininunn 
wages  paid  in  their  respective  classifications : 

STOCK  ROOM 

Stockman $35.00  per  week 

Assistant  Stockman 32.50  " 

Stock   Helper,   male 30.00  "       " 

Stock  Order  Filler,  packer  &  checker 30.00  " 

Warehousemen  33.50  "       " 
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SCHEDULE  ACTIVITY 

Heavy  Pit  Order  Filler 32.50 

House  Sale  Order  Filler  "C"  line 30.00 

House  Sale  Order  filler  "A"  &  "B"  line  28.50 

Order  filler,  checker,  wrapper,  women 25.00 

Packer,  men  28.50 

Packer,  women  25.00 

Correction  Clerks,  men 32.50 

Correction   Clerks,   women 27.50 

Production    Control   Clerk 30.00 

Outline  Clerk  25.00 

Mailable  Pit  Order  Filler  &  Part  lot 
packer    30.00 

EXAMINATION 

Examiner  "C"  line 35.00 

Assistant  Examiner  "c"  line 32.50 

Examiner  "A"  &  "B"  line 27.50 

Stock  preparation,  women 25.00 

Stock  preparation,  men 28.50 

PACKING  &  BILLING 

Sorter  ■ 22.50 

Completer   _ 27.50 

Packers,  men  30.00 

Packers,  women 27.50 

Scalers,  Multiple  22.50 

Scalers,  Single  25.00 

Scalers,  Pit  27.50 

Billers,  Multiple  26.00 

Billers,  Single 25.00 

Billers,  C.  0.  D 27.50 

Error  Correction  Clerk 27.50 

Diverted  Order  Clerk 27.50 

Belt  Inspector  22.50 

Refund  Control  Clerk 25.00 

linrge  Refund  Control  Clerk 25.00 
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PREFERRED  ATTENTION  ORDER  UNITS 

Completer  28.50  " 

Packer  30.00  " 

Biller    28.00  "       ** 

Preferred  Attention  Scaler 27.50  "       " 

SHIPPING  &  RECEIVING  FLOOR 

Shipping  &  Receiving  Clerks.... 35.00  "       " 

Checker  37.50  " 

Elevator  Opr.  &  Car  unloading 32.50  " 

Car  Loaders 37.50  " 

PACKAGE  OPENING  UNIT 

Sign-iip  clerks,  women 27.50  "       " 

Sign-up  clerks,  men 32.50  "       " 

Stock  preparation  girls 25.00  "       " 

RETAIL  CITY  DELIVERY 

Shipping  clerks  35.00  "       " 

Receiving  clerks  35.00  "       " 

Checker   35.00  "       " 

BELT  ROOM  CUTTING  UNIT 

Stockman    35.00  "       '' 

Assistant  stockman  32.50  ''       " 

Pipe  shop  order  filler  &  stockman 35.00  "       " 

Porters  27.50  " 

Technical  Shade  Cutter 35.00  " 

Technical  Asst.  Shade  Cutter 32.50  "       " 

Linoleum  Cutter  „ 35.00  " 

Crater 30,00  "       " 

Tailoresses  26.50  " 

Head  Tailoress  28.50  " 

Any  wages  now  being  paid  above  the  minimum 
provided  for  herein  shall  not  be  reduced  for  any 
cause.   Adjustment   of   disputes   or   differences   on 
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classifications  will  be  settled  through  the  Board  of 

Adjustment   provided    for    in    Article    13    of    this 

agreement. 

Article  5.  The  overtime  rate  of  pay  shall  be 
time  and  one-half  (1%).  No  trading  of  overtime  for 
time  off. 

Article  6.  In  the  event  that  the  Employer  does 
not  at  present  employ  a  working  foreman,  forelady, 
supervisor,  or  instructor,  it  is  agreed  that  if  one  is 
emi^loyed,  he  or  she  shall  receive  fifty  (.50)  cents 
a  day  above  the  rate  of  pay  for  the  highest  classi- 
fication herein  contained. 

Article  7.  If  employes  are  worked  over  five  (5) 
consecutive  hours  without  a  meal  period,  all  time 
in  excess  of  five  (5)  hours  without  such  meal  period 
shall  be  at  the  overtime  rate.  Meal  periods  shall  be 
so  arranged  as  not  to  interfere  with  the  normal 
operation  of  the  business. 

Article  8.  Section  1.  There  shall  be  no  discrimi- 
nation against  any  employes  for  Union  activity  or 
membership. 

Sec.  2.  The  Employer  shall  have  the  right  to  dis- 
charge any  employes  for  insubordination,  drunken- 
ness, incompetence  or  failure  to  perform  work  as 
required  or  to  observe  safety  rules  and  regulations 
and  the  Employer's  house  rules,  which  shall  be  con- 
spicuously posted.  In  the  event  any  employee  feels 
he  or  she  has  been  discriminated  against  or  unjustly 
discharged,  he  or  she  shall  have  a  right  to  review 
his  or  her  case  by  the  Board  of  Adjustment,  as  set 


vs.  Montgomerij  Ward  dt  Co.  133 

(Testimony  of  J.  W.  Estabrook.) 
fortli  in  Article  13  of  this  agreement.  In  the  event 
the  Board  of  Adjustment  finds  the  discharge  to 
have  been  unjustifiable,  said  Board  shall  order  rein- 
statement of  such  employee  with  full  payment  for 
lost  time. 

Sec.  3.  Where  the  employer  requests  an  addi- 
tional medical  examination  of  an  employee,  and 
there  is  a  doubt  in  the  mind  of  the  employee  as  to 
the  proper  diagnosis  of  his  or  her  case,  the  Union 
shall  request  a  further  examination  by  an  impartial 
examiner,  (to  be  ])aid  by  the  Union).  In  the  event 
both  medical  examiners  do  not  agree  in  their  find- 
ings it  is  further  agreed  that  a  third  examiner  shall 
be  called  for  a  final  decision;  said  expense  to  be 
equally  divided  between  the  Employer  and  the 
Union,  and  the  employee  either  returned  to  work 
with  back  pay  or  dismissed.  New  employes  must  have 
physical  examination  within  thirty  (30)  days. 

Article  9.  Lay-offs:  If  the  work  becomes  slack 
and  the  Employes*  deems  it  advisable  to  reduce 
forces,  employes  who  have  been  employed  less  than 
six  (6)  months  shall  be  laid  off  first.  If  after  all  the 
men  or  women  who  have  been  employed  less  than 
six  (6)  months  have  been  laid  off,  the  Employer 
considers  it  advisable  to  take  further  measures,  fui'- 
ther  lay-offs  shall  be  in  accordance  with  the  senior- 
ity of  the  various  em])loyes  on  each  floor. 

In  rehiring,  those  employes  laid  off  last  will  be 
rehired  first,  and  no  new  employes  will  be  hired  un- 
til the  list  of  former  employes  is  exhausted. 
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Seniority  at  Montgomery  Ward  &  Company's 
main  store  in  Portland  will  be  as  follows :  Employes 
now  employed  will  have  preference  over  employes 
transferred  from  other  warehouses  regardless  of 
length  of  time  employes  at  other  warehouses  might 
have  wdth  the  Company.  Any  employes  transferred 
from  other  warehouses  to  the  main  store  must  draw 
the  scale  provided  in  this  agreement  for  extra  em- 
ployes. In  case  of  lay-offs  employees  coming  in  from 
other  warehouses  will  be  the  first  to  be  laid  off. 

Article  10.  Employers  shall  adhere  to  their  past 
practice  of  granting  vacations  but  in  no  case  shall 
a  vacation  be  less  than  one  week  with  full  pay  each 
year. 

Article  11.  Strikes:  The  Union  agrees  not  to 
engage  in  any  strikes  or  stoppage  of  work.  The  Em- 
ployer agrees  not  to  engage  in  any  lockout.  Any  ac- 
tion of  the  employes  leaving  jobs  for  their  own  pro- 
tection in  cases  of  a  legally  declared  strike  by  some 
Union  directly  working  on  the  job,  if  said  strike  is 
sanctioned  and  approved  by  the  Portland  Central 
Labor  Council,  shall  not  constitute  a  violation  of 
this  clause  of  this  agreement. 

Article  12.  Any  person  receiving  wages  or  con- 
ditions or  periods  of  vacation  in  excess  of  the 
minimums  set  foi'th  herein  shall  not  have  any  such 
benefits  taken  away  from  them,  because  of  the  sign- 
ing of  this  agreement.  All  holidays,  when  not 
worked,  shall  be  paid  for  as  an  eight  hour  day. 
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When  holidays  are  worked,  the  rate  of  pay  shall  be 

time  and  one-half  (!%)• 

Article  13.  A  Board  of  Adjustment  is  hereby 
created  to  be  composed  of  two  (2)  representatives 
of  each  contracting  party.  Said  Board  shall  organize 
at  once  and  shall  elect  a  Chairman  and  Secretary 
and  shall  have  the  power  to  adjust  any  differences 
that  may  arise  between  the  parties  hereto  regarding 
the  meaning  or  enforcement  of  this  agreement.  Said 
Board  shall  meet  for  consideration  of  all  matters 
that  may  be  referred  to  it  within  forty-eight  (48) 
hours  subsequent  to  receipt  by  its  Secretary  by 
notice  of  same.  The  Board  decision  shall  be  signed 
by  a  majority  of  the  Board.  If  the  Board  caimot 
agree  on  any  question  referred  to  it  within  forty- 
eight,  hours,  they  shall  then  choose  a  fifth  member 
who  shall  have  no  connection  with  either  contracting 
party  and  the  decision  of  a  majority  of  the  Board 
of  five  shall  be  final  and  binding  on  both  parties. 
Pending  the  decision  of  any  question  referred  to 
the  Board,  work  shall  be  continued  in  accordance 
with  the  provisions  of  this  contract. 

Article  14.  This  agreement  shall  go  into  effect 
the  day  of 1940,  and  re- 
main in  effect  until  the day  of 

194  ,  and  thereafter  subject  to  thirty  (30)  days' 
notice  of  a  desire  to  change  by  either  party.  If 
notice  to  desire  to  change  or  modify  this  agreement 
is  served  as  hereinabove  provided,  negotiations  shall 
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start  twenty  (20)  days  from  the  date  such  notice  is 

received. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  these  presents  to  be  executed  the  day  and 
year  first  hereinabove  written. 

MONTGOMERY  WARD  & 
COMPANY 


WAREHOUSEMEN'S  UNION 
LOCAL  #206 


Mr.  Ball:  May  I,  in  connection  with  the  offer, 
ask  one  question  of  the  witness? 

Trial  Examiner  Bokat:     Before  it  is  received? 

Mr.  Ball:    Yes. 

Trial  Examiner  Bokat:  On  voir  dire,  is  that 
what  you  had  in  mind? 

Mr.  Ball:     Yes. 

Trial  Examiner  Bokat:  Go  ahead.  Let's  see  what 
it  is. 

Mr.  Ball:  You  did  not  give  a  copy  of  this  con- 
tract at  that  time  to  Mr.  Barr,  did  you? 

The  Witness :     I  certainly  did. 

Mr.  Ball:     All  right. 

Trial  Examiner  Bokat:  May  I  interrupt  before 
you  proceed,  Mr.  Walker? 
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Mr.  Walker:     Certainly. 

Trial  Examiner  Bokat:  Is  it  your  testimony, 
Mr.  Estabrook,  that  at  this  meeting  which  you  have 
described  as  l)eing  in  Chicago,  you  were  informed 
that  Mr.  Powell  and  Mr.  Huddleston  were  to  be 
the  company's  representatives  to  meet  with  you  with 
regard  to  further  bargaining?  [19] 

The  Witness:  That  is  correct. 

Trial  Examiner  Bokat :  All  right.  Proceed. 

Q.  (Mr.  Walker  continuing)  After  delivering  a 
copy  of  Board's  Exhibit  No.  3  to  Mr.  Powell,— I 
mean,  to  Mr.  Ball,  Mr.  Barr,  and  Mr.  Heidinger, 
was  anything  done  with  respect  to  the  agreement  ? 

A.     No,  not  there. 

Q.     Was  it  discussed? 

A.     We  discussed  it,  yes. 

Q.     What  was  the  discussion? 

A.     Well,  the  discussion  was  that, 

Mr.  Ball :  I  will  object  to  that,  imless  the  question 
is  made  more  definite,  as  to  whether  or  not  this  dis- 
cussion took  place  between  Mr.  Barr  and  Mr.  Esta- 
brook, or  between  Mr.  Estabrook  and  the  three  gen- 
tlemen named;  that  is,  whether  they  were  all  to- 
gether, or  individually,  or  just  what  the  circum- 
stances were. 

Trial  Examiner  Bokat:  I  think  that  is  a  fair 
request.  Will  you  clarify  that,  Mr.  Walker? 

Mr.  Walker:  Yes. 

Q.     (Mr.  Walker  continuing)  At  which  time  was 
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there  a  discussion  relative  to  the  copy  of  the  agree- 
ment, the  meeting  with  Mr.  Barr  alone,  or  the  meet- 
ing with  Mr.  Barr,  Mr.  Ball,  and  Mr.  Heidinger? 

A.  All  three  of  the  gentlemen  made  the  same 
statement ;  probably  [20]  not  in  the  same  words. 

Q.  Which  ones  made  which  statements,  and 
when  ? 

Trial  Examiner  Bokat:  Yon  mean  that  the  same 
remarks  w^ere  made  by  all  of  them? 

The  Witness :  No. 

Trial  Examiner  Bokat:  At  the  same  time,  while 
they  were  together? 

The  Witness:  No.  I  first  discussed  it  with  Mr. 
Barr  in  his  office.  Mr.  Barr  took  me  into  the  office 
of  Mr.  Heidinger  and  introduced  me  to  Mr.  Heidin- 
ger,  and  we  had  a  discussion  there,  and  then  Mr. 
Barr  took  me  to  Mr.  Ball's  office,  and  we  had  an- 
other discussion  there. 

Trial  Examiner  Bokat :  I  think  that  is  quite  clear. 
What  happened  ? 

The  Witness :  I  was  told  that  Mr.  Powell  and  Mr. 
Huddleston  were  the  two  men  that  w^e  were  to  have 
negotiations  with.  They  also  stated  that  there  might 
be  one  or  two  points  that  Mr.  Huddleston  and  Mr. 
Powell  would  not  be  able  to  discuss  with  me,  which 
they  would  have  to  take  up  with  the  company  at  the 
Chicago  office. 

Trial  Examiner  Bokat:  Did  they  mention  what 
those  i^oints  were? 
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The  Witness:  No,  they  did  not. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker  continuing)  What  else  took 
place  at  that  meet-  [21]  ing  with  these  three  gentle- 
men? A.     That  was  about  all. 

Q.  Was  there  any  discussion  relative  to  Mr. 
Powell  and  Mr.  Huddleston,  other  than  what  you 
have  already  related? 

A.     Not  that  I  can  remember. 

Q.  Do  you  recall  whether  or  not  there  was  any 
discussion  relative  to  the  bonus  plan*? 

A.     No;  not  that  I  can  recollect. 

Q.  Do  3^ou  know  what  has  ultimately  become  of 
the  bonus  plan  since  that  meeting  in  Chicago  that 
you  have  related? 

Mr.  Ball:  I  will  object  to  that  as  wholly  irrele- 
vant to  any  issue  in  this  case. 

Trial  Examiner  Bokat:  I  take  it  that  it  is  sub- 
ject to  connection.  I  am  at  a  loss  to  know. 

Mr.  Walker:  Then  I  wdll  withdraw  the  question. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker  continuing)  Was  the  agreement 
that  was  delivered  to  the  three  representatives  of 
Montgomery  Ward  Company  examined  by  them  at 
the  time  of  the  meeting  you  have  described? 

A.  I  didn't  deliver  an  agreement  to  all  three  of 
them. 

Q.     Who  did  you  deliver  the  agreement  to? 

A.  Mr.  Barr  was  the  man  I  gave  the  agreement 
to. 
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Q.  Did  Mr.  Barr  discuss  any  of  the  particular 
clauses  of  the  agreement?  [22] 

A.     No,  he  did  not. 

Q.  Did  he  refer  to  any  of  the  clauses  of  the 
agreement  ? 

A.  The  only  reference  that  he  made, — and,  of 
course,  I  don't  know  what  clauses  he  meant, — it 
was  that  Mr.  Powell  and  Mr.  Huddleston  would  be 
able  to  conduct  negotiations  or  discussions  on  most 
of  the  points  that  would  come  u])  in  the  agreement. 
However,  there  was  one  or  two  points  that  was 
against  com}iany  policy,  and  that  would  have  to  be 
a  matter  referred  to  the  Chicago  office.  And  at  that 
time, — I  don't  remember  which  of  the  three  gentle- 
men told  me  this, — but  he  said  that  there  wouldn't 
be  any  stalling,  or  anything  like  that;  that  if  we 
got  stuck  on  a  point,  Powell  and  Huddleston  could 
contact  the  Chicago  office,  and  Chicago  would  say, 
or,  rather,  would  see  that  they  would  get  the  in- 
formation that  they  needed.  They  also  stated  that 
they  had  no  reason  to  liold  up  the  negotiations  in 
any  way. 

Q.  Was  there  any  discussion  relative  to  what 
phase  of  the  company  policy  was  involved  at  that 
time? 

A.  I  think  there  was  a  discussion  on  closed 
shop. 

Q.     What  was  that? 

Mr.  Ball:  I  don't  want  to  enter  an  objection  con- 
stantly, but  I  would  like  to  have  these  questions 
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clear.  I  would  like  to  know  who  said  it,  wdth  whom 

the  discussions  w^ere,  and  when. 

Trial  Examiner  Bokat:  I  think  you  are  right 
about  that,  Mr.  Ball.  [23] 

Mr.  Ball:  It  will  improve  the  problem  a  great 
deal,  and  simplify  cross  examination. 

The  Witness :  Well,  I  can  only  get  it  down  to  two 
men;  it  was  either  Mr.  Barr  or  Mr.  Heidinger. 

Q.  (Mr.  Walker  continuing)  Who  made  the  last 
statement?  A.     That  is  right. 

Trial  Examiner  Bokat:  And  what  was  that, 
again  ? 

The  Witness:  One  of  the  two  gentlemen  made 
that  statement. 

Trial  Examiner  Bokat:  Either  one  of  the  two 
gentlemen  ? 

The  Witness:  Yes;  either  one  or  the  other  made 
the  statement  that  it  was  against  the  company  pol- 
icy to  have  a  closed  shop,  that  they  had  never  had 
one. 

Trial  Examiner  Bokat:  I  assume  that  there  was 
a  clause  in  the  agreement  calling  for  closed  shop? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  Did  either  of  these  men 
examine  the  agreement  before  they  discussed  it 
with  you? 

The  Witness:  I  never  saw  them  do  so. 

Trial  Examiner  Bokat:  I  assume  they  had  an 
opportunity  to  look  at  it? 
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The  Witness:  Yes,  but  the  nieeting  in  Chicago 
was  to  find  out  who  we  were  going"  to  do  negotiating 
with.  Up  until  that  time  I  didn't  know. 

Q.  (Mr.  Walker  continuing)  Did  you  meet  with 
any  other  officials  of  Montgomery  Ward  &  Company 
in  Chicago?  [24]  A.     No,  sir. 

Q.     Following  that,  what  did  you  do? 

A.     I  returned  to  Portland. 

Q.  After  returning  to  Portland,  did  you  have 
any  further  contact  with  any  representative  of 
Montgomery  Ward  &  Company? 

A.  Yes,  my  contacts  from  then  on  were  with  Mr. 
Powell  or  Mr.  Huddleston. 

Q.  When  did  you  first  contact  Mr.  Powell  or 
Mr.  Huddleston? 

A.  I  couldn't  give  you  the  exact  date;  it  was 
sometime  in  October. 

Q.     How  did  you  first  contact  them? 

A.     By  telephone. 

Q.  How  did  you  place  the  call?  Who  did  you 
place  the  call  to?  A.     Mr.  Huddleston. 

Q.     And  did  you  contact  him?  A.     Yes. 

Q.  Did  you  have  any  discussion  with  him  at 
that  time?  A.     Yes. 

Q.     What  was  it? 

A.     Concerning  the  agreement. 

Q.  What  was  said?  Is  this  the  telephone  conver- 
sation now,  that  you  are  talking  about? 

A.     Oh,  no. 
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Trial  Examiner  Bokat:  As  a  result  of  the  tele- 
phone conversation  vou  had  a  meeting  with  him'? 

[25] 

The  Witness :  Yes. 

Trial  Examiner  Bokat:  That  was  in  the  same 
month,  in  October,  1940? 

The  Witness :  Yes. 

Q.  (Mr.  Walker  continuing)  Where  did  you 
meet  with  Mr.  Huddleston? 

A.     In  his  office. 

Q.     Who  was  with  him'? 

A.     Mr.  Barth  and  Mr.  Powell. 

Trial  Examiner  Bokat:  Now,  who  is  Mr.  Barth, 
if  you  know? 

The  Witness:  The  gentleman  in  the  gray  suit 
(pointing). 

Trial  Examiner  Bokat:  What  is  his  position? 

The  Witness:  I  think  he  is  the  manager  of  the 
retail  store  in  Portland. 

Trial  Examiner  Bokat:  What  is  Mr.  Barth 's  des- 
ignation, Mr.  Ball? 

Mr.  Ball:  Mr.  Barth  is  the  manager  of  the  retail 
store  in  Portland,  Oregon. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker  continuing)  Prior  to  the  time 
you  met  with  Mr.  Huddleston  and  Mr.  Powell,  had 
you  met  with  Mr.  Huddleston  alone? 

A.     Not  that  I  recall. 

Q.  Now,  will  you  state  whether  or  not  a  copy 
of  Board's  Exhibit  3  was  present  at  the  meeting  be- 
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tween  yourself  and  Mr.  Powell  [26]  and  Mr.  Hud- 

dleston?  A.     Yes,  it  was. 

Q.  Was  anyone  else  present  representing  Local 
206?  A.     Mr.  Holmes. 

Q.    And  what  is  Mr.  Holmes'  position? 

A.     Business  Agent. 

Q.  Will  you  just  go  ahead  and  relate  in  your 
own  words  what  took  place  at  that  meeting? 

A.  There  was  a  general  discussion  of  the  agree- 
ment, and  we  started  out  by, — I  think  I  made  the 
statement, — in  fact,  I  am  sure  I  did,  that  we  start 
out  with  Article  1  of  the  agreement. 

Trial  Examiner  Bokat:  May  I  see  Board's  Ex- 
hibit 3,  please? 

The  Witness:  Yes.  (Hands  document  to  Exam- 
iner.) 

Q.  (Mr.  Walker  continuing)  Just  go  ahead  and 
answer  the  question? 

A.  That  we  would  discuss  Article  1,  and  if  we 
couldn't  agree  on  it,  why,  we  would  mark  it  as  such, 
and  then  go  to  the  next  article,  and  then  finally 
find  out  how  many  we  could  agree  on  and  how  many 
we  could  not  agree  on.  So  that  was  agreeable  with 
them,  and  that  is  the  way  we  proceeded,  along  that 
line. 

Q.     Do  you  know  a  Mr.  Towers  ?  A.    Yes. 

Q.     What  is  his  position? 

A.  He  is  Financial  Secretary  of  the  Warehouse- 
men's Union  in  [27]  Oakland,  California. 

Q.     Was  he  at  the  meeting?  A.     Yes. 


vs.  Montgomery  Ward  <&  Co.  145 

(Testimony  of  J.  W.  Estabrook.) 

Q.  Was  the  agreement,  or  copies  of  the  agree- 
ment which  were  before  the  parties,  discussed? 

A.     Yes. 

Q.     Wliat  w^as  the  discussion? 

A.  Well,  just  what  I  told  you,  that  we  all  agreed 
that  we  would  start  right  in  from  the  beginning  of 
the  agreement,  article  by  article,  to  see  how  many 
we  could  agree  on  and  how  many  we  could  not. 

Q.     Was  that  done  ?  A.     Yes. 

Q.  Mr.  Estabrook,  will  you  refer  to  Board's 
Exhibit  No.  3,  and  state  whether  or  not  anything 
was  said  relative  to  imragraph  1  of  the  agreement  at 
that  meeting? 

A.     Well,  they  didn't  agree  to  it. 

Trial  Examiner  Bokat :  You  are  referring  specifi- 
cally to  Article  1,  and  not  to  paragraph  1? 

Mr.  Walker:  Wait  until  I  get  my  copy. 

Trial  Examiner  Bokat:  I  want  the  record  to  be 
clear  just  what  is  being  considered. 

Mr.  Ball:  May  I  enter  my  objection  to  the  ques- 
tion and  answer  on  the  ground  that  it  does  not  state 
what  was  said,  but  merely  a  conclusion  as  to  w^hat 
the  result  was.  [28] 

Trial  Examiner  Bokat :  Will  you  read  the  question 
and  answer  back,  Mr.  Reporter? 

(Thereupon  the  last  question  and  answer  were 
read  aloud  by  the  reporter  as  above  recorded.) 

Mr.  Ball :  For  the  reason  that, 

Trial  Examiner  Bokat:   (Interposing)  I  will  let 
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the  answer  stand,  but,  in  effect,  sustain  the  objec- 
tion, by  having  the  witness  state  what  was  said.  You 
say  that  you  did  not  reach  an  agreement? 

The  Witness:  That  is  correct. 

Trial  Examiner  Bokat :  Tell  what  was  stated,  and 
by  whom? 

The  Witness :  Mr.  Powell  did  most  of  the  talking. 

Trial  Examiner  Bokat:  What  did  he  say  about 
Article  1? 

The  Witness:  Article  1  is  our  closed  shop  clause, 
and  Mr.  Powell  stated  that  the  company  policy  has 
always  been  that  they  wanted  to  have  the  right  to 
hire  anybody  they  wanted,  whether  they  belonged 
to  the  union  or  not. 

Trial  Examiner  Bokat :  I  think  you  are  mistaken. 
Are  you  sure  that  Article  1  refers  to  the  closed 
shop  ? 

The  Witness :  Oh,  I  beg  your  pardon. 

Trial  Examiner  Bokat:  Do  you  want  to  modify 
your  answer? 

The  Witness :  Yes,  I  will  change  the  answer. 

Trial  Examiner  Bokat :  What  was  said  concerning 
Article  1? 

The  Witness:  The  statement  of  Mr.  Powell  on 
Article  1  was  that  they  objected  to  it  the  way  it  was 
written,  and  that  if  [29]  we  agreed  to  substitute 
whatever  the  law  was  for  Article  1,  they  would 
agree  to  it.  In  other  words,  there  was  just  some 
discussion  as  to  changing  it  to  read  that  the  em- 
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ployer  agreed  to  follow  the  law  and  give  us  the 
collective  bargaining  rights,  or  give  the  collective 
bargaining  rights  to  our  organization,  as  stated  by 
the  Board.  I  can't  state  it  in  the  exact  language. 
That  is  about  all  on  Article  1. 

Trial  Examiner  Bokat:  Was  there  any  reply  by 
anyone  representing  the  miions  at  that  time  ? 

The  Witness:  We  told  them  it  would  stand  the 
way  it  was  at  that  time. 

Trial  Examiner  Bokat:  That  was  your  answer? 

The  Witness:  Yes. 

Q.  (Mr.  Walker  continuing)  Then  what  did  you 
do  after  this  discussion  on  Article  1  ? 

A.  Well,  we  didn't  agree  to  it,  so  we  went  to 
Article  2. 

Mr.  Ball:  I  move  to  strike  that  as  a  conclusion 
of  the  witness,  whether  or  not  there  was  an  agree- 
ment. Let  him  state  what  was  said  and  done. 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  the 
objection  and  strike  the  answer. 

Q.  (Mr.  Walker  continuing)  Was  there  anything 
said  about  Article  2?  A.     Yes. 

Q.     What  was  said  about  it  ?  [30] 

A.     I  want  to  take  a  minute  to  look  it  over. 

Trial  Examiner  Bokat:  Yes.  I  will  declare  a  five 
minute  recess  at  this  time,  and  give  you  such  oppor- 
timity. 

(Thereupon  a  short  recess  was  taken,  after  which 
proceedings  were  resumed  as  follows:) 
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Trial  Examiner  Bokat :  The  hearing  will  come  to 
order,  please. 

Mr.  Walker:  Will  you  read  the  last  question  and 
answer,  please  1 

(Thereupon  the  last  question  and  answer  were 
read  aloud  by  the  reporter  a,s  above  recorded.) 

Trial  Examiner  Bokat:  You  may  answer. 

A.  So  far  as  Article  2  was  concerned,  Mr.  Powell 
stated  it  was  not  agreeable  to  the  company  for  the 
reason  that  he  didn't  want  to  sign  any  sort  of  an 
agreement  that  would  force  their  employees  into  a 
union. 

Trial  Examiner  Bokat:  Was  that  what  he  said"? 

The  Witness:  That  is  what  he  said. 

Q.  (Mr.  Walker  continuing)  Did  any  of  the 
representatives  of  Local  206  say  anything  to  that? 

A.  Well,  yes.  We  asked  them  why  they  would 
not  want  to  give  preference  to  employing  members 
of  the  union. 

Q.     Did  Mr.  Powell  say  anything  to  thaf? 

A.  Mr.  Powell  stated  that  that  was  not  the  com- 
pany policy. 

Q.  Does  that  cover  everything  that  was  said 
relative  to  [31]  Article  2  ? 

A.     I  believe  that  was  all  at  that  time,  yes. 

Q.     And  what  did  you  do  next  ? 

A.     We  went  to  Article  3,  Section  1. 

Q.  What  was  said  about  Article  3,  Section  1,  if 
anything  ? 
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A.  Mr.  Powell  said  it  was  agreeable  with  them 
if  we  would  change  it. 

Q.     Did  he  say  in  what  way  to  change  if? 

A.  Well,  that  wasn't  the  way  that  they  had  their 
working  agreement,  or,  rather,  their  work  week 
mapped  out. 

Q.  Did  he  indicate  in  what  way  the  wording  of 
Section  1,  Article  3,  did  not  conform  to  their  work 
week? 

A.  That  is  right;  I  am  not  sure  just  what  he 
said  on  that.  We  skipped  it. 

Q.     And  then  you  went  to  Section  2? 

A.     That  is  right. 

Q.     Was  there  anything  said  about  Section  2? 

A.     Yes. 

Q.     What  was  it? 

A.  Mr.  Powell  wasn't  in  favor  of  that  because 
the  hours  stated  did  not  conform  to  the  way  they 
operated. 

Q.  Did  any  of  the  representatives  of  Local  206 
8ay  anything  to  that? 

A.     I  don't  remember  whether  we  did  or  not. 

Q.     What  did  you  do  next?  [32] 

A.     We  went  to  Section  3. 

Trial  Examiner  Bokat:  Well,  after  Section  2, 
did  any  of  the  company  representatives  make  any 
suggestions  as  to  how  it  should  be  changed? 

The  Witness:     No,  sir. 

Trial  Examiner  Bokat:     All  right.  Proceed. 

The  Witness:     I  beg  your  pardon. 
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Trial  Examiner  Bokat:     Well,  what  was  said? 

The  Witness:  Tliey  asked  us  to  write  it  in  con- 
formity with  the  policy  they  had  in  effect,  or  the 
policy  they  have  in  effect. 

Trial  Examiner  Bokat :  What  was  the  policy  that 
was  in  effect? 

The  Witness:  I  didn't  get  around  to  that.  Sec- 
tion 3,  Article  3,  they  also  objected  to  that. 

Q.  (Mr.  Walker  continuing)  What  was  wrong 
with  that?  A.    As  it  was  written. 

Q.     Did  they  indicate  in  w^hat  way  they  objected? 

A.  For  the  same  reason  as  Section  1,  Section  2, 
— for  the  same  reason  as  Section  1  and  Section  2 
of  Article  3. 

Mr.  Ball:  I  will  object  to  that  unless  it  is  made 
clear. 

The  Witness:  That  it  didn't  conform  to  the  way 
they  were  then  working  the  store,  and  that  if  we 
would  change  it  to  the  way  the  company  was  oper- 
ating at  that  time  they  w^ould  go  for  it. 

Q.  (Mr.  Walker  continuing)  Did  they  indicate 
in  any  way  whether  [33]  or  not  any  parts  of  Section 
3,  Article  3,  did  not  conform  to  their  present  work 
policy?  A.     I  have  no  recollection. 

Q.  Did  any  representatives  of  Local  206  say  any- 
thing to  that? 

A.     Not  at  that  meeting,  no,  sir. 

Q.     And  then  what  did  you  do? 

A.    We  went  to  Article  4. 

Q.    Was  there  any  discussion  on  Article  4  ? 
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A.    Yes. 

Q.    And  what  was  it? 

A.  The  first  discussion  was  on  the  ehissifications, 
and  Mr.  Powell  told  me  that  the  classifications  were 
correct  with  the  exception  of  one  or  two, — that  the 
titles  of  the  classifications  were  correct, — but  that 
there  was  one  or  two  classifications  in  there  that  we 
had  in  there  which  were  wrong,  where  we  were  call- 
ing them  by  the  wrong  name.  That  is  the  only  part 
of  the  article  that  they  agreed  to  at  that  time. 

Mr.  Ball:  I  move  to  strike  that,  "that  is  the  only 
part  of  the  article  we  agreed  to",  without  specify- 
ing w^hat  the  parts  were. 

Trial  Examiner  Bokat :  Please  state  what  he  said 
with  reference  to  that  article? 

The  Witness :  After  discussing  the  classifications, 
we  immediately  discussed  wages. 

Trial  Examiner  Bokat:  Did  you  take  up  each 
classification  [34]  in  article  4? 

The  Wituess :  Yes,  we  took  up  each  classification 
in  Article  4. 

Trial  Examiner  Bokat:     What  was  it? 

The  Witness :  And  we  were  given  an  hourly  rate 
for  each  classification,  and  after  we  had  written 
them  all  down,  Mr.  Powell  was  asked  if  that  was 
their  offer,  or  if  that  was  what  they  were  paying, 
and  Mr.  Powell  stated  that  that  was  what  they 
were  paying.  He  said  in  some  instances  they  were 
paying  more,  but  that  was  the  minimum  hourly  rate 
established  by  the  company  for  those  particular 
jobs.  However,  he  stated  that  there  was,  in  some 


152  Nat'l  Labor  Relations  Board 

(Testimony  of  J.  W.  Estabrook.) 
instances,  a  higher  rate  of  pa}^  paid  in  certain  classi- 
fications. 

Trial  Examiner  Bokat:  As  to  certain  indi- 
viduals ? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  Within  the  classifica- 
tions ? 

The  Witness:     That  is  correct. 

Trial  Examiner  Bokat :  And  I  assume  the  hourly 
rate,  when  figured  into  a  weekly  salary,  was  less 
than  what  the  union  had  asked  for  in  the  proposed 
agreement  ? 

The  Witness :     That  is  correct. 

Trial  Examiner  Bokat:  What  was  the  unions' 
reply  to  the  company's  proposal  that  the  rate  of 
wages  then  being  paid  be  the  minimum  rate? 

The  Witness:  My  reply  was  that  that  wasn't 
any  agreement,  [35]  that  they  merely  stated  what 
they  were;  and  then  we  asked  Mr.  Powell  if  they 
would  consider  an  increase. 

Trial  Examiner  Bokat:     What  did  he  say. 

The  Witness:     Definitely,  no. 

Trial  Examiner  Bokat:     Proceed. 

Q.  (Mr.  Walker  continuing)  Were  there  any 
other  parts  of  Article  4  that  were  discussed  at  that 
time  ?  A.    Yes. 

Q.    Which  part  was  that? 

A.  After  the  classifications,  there  is  a  clause 
before  you  get  to  Article  5. 

Q.     The  last  paragraph  of  Article  4? 
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A.     Yes.  And  they  did  not  agree  to  that. 

Q.    What  was  said  about  that? 

A.     They  objected  to  the  Board  of  Adjustments. 

Q.     Was  there  anything  further  said? 

A.  Mr.  Powell  stated  it  was  objectionable  to 
them,  because  it  didn't  conform  to  company  policy. 

Q.  Did  any  of  the  representatives  of  Local  206 
say  anything  about  the  last  paragraph  of  Article  4? 

A.     No;  not  at  that  time. 

Q.     And  then  what  did  you  do? 

A.     We  went  to  Article  5. 

Q.    Was  there  any  discussion  of  Article  5  ? 

A.    Yes.  [36] 

Q.     What  was  it? 

A.  Mr.  Powell  stated  that  they  did  not  conform 
with  company  policy. 

Q.     Did  he  indicate  in  what  way  it  did  not  ? 

A.     No,  sir. 

Q.     Then  what  did  you  do? 

A.    We  went  to  Article  6. 

Q.    Was  anything  said  about  Article  6? 

A.  About  all  that  was  said  was  that  they  didn't 
agree  to  it,  for  the  reason  that  they  thought  that 
type  of  employee  should  not  get  into  the  union,  or 
be  covered  by  the  imion,  I  mean. 

Q.  Did  any  representative  of  Local  206  say  any- 
thing to  that? 

A.  Yes.  We  explained  why  that  was  in  the  con- 
tract, that  that  was  the  usual  procedure  and  was 
common  practice,  in  other  warehouse  contracts,  or 
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in  other  warehouse  agreements,  where  we  had  work- 
ing foremen  or  supervisors,  and  that  they  were  paid 
a  certain  amount  over  the  regular  scale,  but  that 
they  they  had  to  belong  to  the  union. 

Q.  After  that  explanation,  did  any  representa- 
tive of  Montgomery  Ward  &  Company  say  anything 
further  ? 

A.  The  same  objection  was  made  that  they  made 
before  we  explained  it,  that  they  didn't  see  where 
we  should  discuss  those  people  in  those  classifica- 
tions. 

Q.  Was  there  anything  more  said  about  Article 
6^  A.     No,  sir.  [37] 

Q.     Then  what  did  you  do  T 

A.     We  went  to  Article  7. 

Q.     What  was  said? 

A.  They  said  to  change  it  to  six  hours,  instead 
of  five. 

Q.  Did  representatives  of  Local  206  say  any- 
thing to  that?  A.    Yes. 

Q.  First,  was  any  reason  given  for  the  requested 
change  ? 

A.  Not  that  I  remember,  other  than  that  was 
the  way  they  were  doing  it  at  the  present  time,  and 
that  was  the  answer  I  got  at  that  time,  I  think;  I 
am  not  positive. 

Q.  What  did  any  of  the  representatives  of  Local 
206  say  to  that? 

A.  Oh,  I  don't  remember;  I  don't  think  we  said 
anything. 
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Q.     What  did  you  do? 

A.     We  just  went  to  the  next  article. 

Q.     Was  there  any  discussion  about  Article  8? 

A.    Yes. 

Q.     And  what  was  it? 

A.  Article  8  was  objectionable  in  its  entirety, 
and  they  suggested  that  it  be  changed,  the  same  as 
Article  1,  that  the  company  would  follow  the  law 
as  to  discharges  and  discriminations,  and  so  forth. 

Trial  Examiner  Bokat:  You  are  referring  to 
Section  1  of  Article  8? 

The  Witness:  I  am  referring  to  the  entire 
article,  Sections  [38]  1,  2,  and  3. 

Trial  Examiner  Bokat:     Sections  1,  2,  and  3? 

The  Witness:  No,  let  me  see.  Sections  1  and  2, 
rather.  And  then  when  we  got  to  Article  3,  they  ob- 
jected because  that  was  not  the  company  policy  on 
physical  examinations,  and  so  on  and  so  forth. 

Q.  (Mr.  Walker  continuing)  Was  anything  said 
with  reference  to  Article  13,  as  set  out  in  Section  2 
of  Article  8  at  that  time? 

A.  Yes,  but  we  skipped  that.  We  discussed  it 
from  time  to  time,  but  we  didn't  really  get  into  that 
until  we  got  to  Article  13. 

Q.     What  next  did  you  do? 

A.     We  went  to  Article  9. 

Q.     Was  there  anything  said  about  that? 

A.    Yes. 

Q.    What  was  said? 
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A.     They  ol)jected  to  it,  because  it  did  not  con- 
form with  company  policy. 

Q.     Was  there  anything  further? 

A.     No. 

Q.     Then  what  did  you  do? 

A.     We  went  to  Article  10. 

Q.     Was  there  anything  said  about  that? 

A.     I  don't  think  there  was  a  great  deal  of  dis- 
cussion on  [39]  Article  10  one  way  or  the  other. 

Trial  Examiner  Bokat :     You  mean  there  was  no 
objection  to  that  particular  one? 

The   Witness:     Not   that   I   remember;   I   don't 
think  there  was. 

Trial  Examiner  Bokat:     Proceed. 

The  Witness:     We  then  went  on  to  Article  11. 

Q.     (Mr.  Walker  continuing)     Was  there  any- 
thing said  about  that?  A.    Yes. 

Q.    What  was  it? 

A.     Well,  I  will  have  to  read  the  article. 

Trial  Examiner  Bokat:     Take  your  time. 

The  Witness:     I  mean,  read  it  into  the  record, 
in  order  to  explain. 

Trial  Examiner  Bokat:     All  right,  if  that  is  your 
answer. 

The  Witness:     (Reading) 

'^Article  11.  Strikes:  The  miion  agrees  not 
to  engage  in  any  strikes  or  stoppage  of  work. 
The  employer  agrees  not  to  engage  in  any  lock- 
outs. Any  action  of  the  employees  leaving  jobs 
for  their  own  protection  in  cases  of  a  legally 
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declared  strike  by  some  miion  directly  working 
on  the  job,  if  said  strike  is  sanctioned  and  ap- 
proved by  the  Portland  Central  Labor  Council, 
shall  not  constitute  a  violation  of  this  clause  of 
this  agreement." 

Trial  Examiner  Bokat:  All  right,  now  will  you 
explain. 

The  Witness:  They  agreed  to  that  in  this  way: 
Mr.  Powell  stated  that  they  would  agree  to  Article 
11  if  we  would  just  [40]  have  the  first  sentence 
stated,  making  it  read,  ''The  union  agrees  not  to 
engage  in  any  strikes  or  stoppage  of  work." 

Trial  Examiner  Bokat:  What  was  the  union's 
reply  % 

The  Witness:     We  didn't  agree  to  that. 

Mr.  Ball:     I  didn't  hear  that? 

The  Witness:     We  didn't  agree  to  that. 

Q.  (Mr.  Walker  continuing)  What  did  you  do 
then?  A.     We  went  to  Article  12. 

Q.     Was  there  anything  said  about  Article  12? 

A.  Yes.  Article  12  was  objectionable  because  it 
didn't  conform  with  company  policy. 

Q.     Was  there  anything  else  said  about  that? 

A.     No,  sir. 

Q.    Did  you  pass  on  then? 

A.    Yes,  we  passed  on  to  Article  13. 

Q.    Was  there  a  discussion  about  that? 

A.    Yes. 

Q.    What  was  it? 
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A.  Well,  we  discussed  the  article.  That  calls  for 
a  ''Board  of  Adjustment"  to  settle  all  disputes  that 
might  arise,  but  Mr.  Powell  stated  that  he  had  no 
particular  objection  to  a  Board  of  Adjustment,  or 
to  a  Board  of  that  kind,  providing,  if  the  decision 
of  the  Board  of  Adjustment  was  against  company 
policy,  they  could  not  live  up  to  it. 

Q.     Did  Local  206  say  anything  to  that  ?  [41] 

A.     No,  sir. 

Q.     What  next  did  you  do? 

A.  Well,  that  was  the  end  of  our  meeting  so  far 
as  discussing  the  wage  scale  was  concerned.  We  had 
a  general  discussion  that  lasted  for  a  few^  minutes 
after  that. 

Q.     What  next  was  said? 

A.  We  discussed  further  meetings  and  where 
they  would  be  held,  and  Mr.  Towers, — I  don't  know^ 
whether  I  am  allowed  to  say  that  in  this  meeting, 
or  to  make  the  statement  that  he  made, 

Q.     Go  ahead. 

A.  He  was  one  of  the  representatives  of  the  union 
from  Oakland.  He  asked  Montgomery  Ward  &  Com- 
pany why  they  continued  to  call  these  "discussions" 
instead  of  "negotiations". 

Q.     How  did  that  happen  to  arise? 

A.  Well,  I  don't  know;  I  can't  say  why  Mr. 
Towers  asked  the  question. 

Q.  Had  something  been  said  before  Mr.  Towers 
spoke  up  ? 
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A.  No.  Mr.  Towers  asked  if  he  was  to  under- 
stand if  these  were  "discussions"  or  "negotiations". 
Mr.  Powell  said  it  was  just  a  figure  of  speech,  any- 
way, and  that  he  would  rather  call  them  discussions 
than  negotiations. 

Q.  Who  had  been  using  the  figure  of  speech  dur- 
ing the  discussions  ?  A.     Mr.  Powell. 

Q.    Was  there  anything  further  at  that,  meeting? 

[42] 

A.     I  believe  that  is  about  all. 

Q.  Were  you  present  at  any  further  meetings 
with  representatives  of  Montgomery  Ward  &  Com- 
pany at  any  place?  A.    Yes,  I  was. 

Q.     Where?  A.     In  Oakland. 

Q.  About  what  was  that,  with  respect  to  the  last 
meeting  that  you  have  just  described? 

A.  I  think  it  was  just  before  Thanksgiving;  I 
am  not  sure  whether  it  was  just  before  or  just  after. 

Mr.  Ball :     I  think  I  can  tell  you.  November  25. 

The  Witness:     I  think  that  is  right. 

Q.  (Mr.  Walker  continuing)  Wlio  were  present 
at  the  meeting  in  Oakland  representing  the  union? 

A.  There  was  Mr.  Holmes  and  myself  from  Lo- 
cal 206 ;  Mr.  White,  representing  the  Western  Ware- 
house Coimcil;  Mr.  Towers,  representing  the  Oak- 
land Warehouse  Union;  Mr.  Cohn,  Mr.  Wood,  and 
Mr.  Nathan,  representing  the  Retail  Clerks'  Local, 
and  also  the  International;  and  there  were  several 
other  feUows  that  I  didn't  know. 
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Q.  Who  represented  Montgomery  Ward  &  Com- 
pany? 

A.  Mr.  Powell  and,  I  believe,  this  gentleman 
riglit  behind  Mr.  Ball  (pointing.)  I  am  not  certain. 

Mr.  Ball:     Mr.  Denecke. 

Q.     (Mr.  Walker  continuing)     Mr.  Denecke? 

[43] 

A.  I  am  not  postitive  whether  he  was  there  or 
not.  Mr.  Powell  was  the  only  one  I  knew.  I  knew 
there  were  other  representatives,  and  I  imagined 
they  were  locally  from  Oakland, — local  men  from 
Oakland.  However,  I  have  no  way  of  knowing. 

Q.     How  did  that  meeting  start? 

A.  It  started  with  a  general  discussion  of  the 
agreements. 

Trial  Examiner  Bokat:  When  you  say  '^  agree- 
ments", what  do  you  mean? 

The  Witness :  Well,  it  started  out  by  us  wanting 
to  know  what  position  Montgomery  Ward  &  Com- 
pany was  going  to  take  in  these  negotiations  from 
then  on. 

Trial  Examiner  Bokat:  Was  the  same  proposed 
agreement  discussed  as  a  basis  of  negotiation,  or 
were  there  others? 

The  Witness:    Yes,  it  was. 

Trial  Examiner  Bokat:  So  far  as  the  union  con- 
cerned, it  was  the  same  agreement? 

The  Witness:    Yes,  it  was. 

Trial  Examiner  Bokat:  The  same  identical  pro- 
posed agreement? 
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The  Witness:     That  is  correct. 

Mr.  Ball:  May  I  interpose  a  suggestion  that  the 
spokesman  in  each  case  be  identified? 

Trial  Examiner  Bokat:     Yes. 

The  Witness:  The  spokesman  in  the  Oakland 
meeting  was  Mr.  White  and  myself. 

Trial  Examiner  Bokat :  Who  was  the  spokesman 
for  the  company?  [44] 

The  Witness :     Mr.  Powell. 

Q.  (Mr.  Walker  continuing)  And  who  was  Mr. 
White? 

A.  Mr.  White  was  the  Secretary  of  the  Western 
Council  of  Warehousemen. 

Q.  Was  any  suggestion  made  relative  to  the 
manner  in  which  the  form  of  agreement  would  be 
taken  up?  A.     It  was. 

Q.     What  was  that  suggestion? 

A.  We  wanted  to  know  who  we  were  supposed 
to  negotiate  with.  At  that  time  we  made  the  sugges- 
tion,— I  will  have  to  relate  our  conversation  the  l)est 
I  can  remember  it. 

Q.     Go  ahead. 

A.  I  made  the  statement,  and  I  think  Mr.  White 
did,  too,  that  we  had  tried  to  negotiate  with  Mr. 
Powell  and  Mr.  Huddleston;  I  made  the  statement 
that  we  had  tried  to  negotiate  in  Oakland,  but  we 
were  not  getting  anywhere,  and  that  we  thought  we 
were  being  stalled,  that  we  had  heard  so  much  about 
company  policy  that  we  were  getting  tired  of  it, 
and  we  wanted  to  know  what  it  was,  if  they  had  a 
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book  on  company  policy,  and,  if  so,  we  would  like 
to  see  it,  so  that  we  could  tell  whether  or  not  they 
had  anything  in  there  with  reference  to  company 
policy,  so  that  we  would  know  better  what  to  do. 
They  didn't  ,scem  to  liave  a  book,  or  seem  to  be 
able  to  furnish  us  with  a  book.  It  appeared  that 
they  didn't  have  any  company  policy. 

Mr.  Ball:     I  move  to  strike  that.  [45] 

Trial  Examiner  Bokat:     That  may  be  stricken. 

Q.  (Mr.  Walker  continuing)  Was  there  a  book- 
let, or  anything  in  writing,  furnished  by  you,  or, 
rather,  furnished  to  you  by  the  company  represen- 
tatives which  contained  anything  with  reference  to 
company  policy? 

A.     Mr.  Powell  said  they  didn't  have  any. 

Trial  Examiner  Bokat:     This  took  place  where? 

The  Witness:     In  Oakland,  California. 

Q.  (Mr.  Walker  continuing)  What  else  was 
said  about  company  policy  at  that  time  I 

A.  I  don't  know;  that  was  about  the  sum  and 
substance  of  it,  I  think. 

Q.     Did  Mr.  Holmes  take  part  in  the  meeting? 

A.  We  took  part  in  the  discussion,  all  of  us ;  we 
all  took  part  in  the  discussion. 

Q.  Do  you  recall  that  he  said  anything,  or  what 
he  said? 

A.  No ;  the  only  other  conversation  that  I  can  re- 
call was  that  Mr.  White  and  myself  volunteered  to 
go  to  Chicago  with  Mr.  Powell,  if  it  was  necessary, 
in  order  to  negotiate  our  contract;  we  stated  that 
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we  wanted  to  talk  with  the  people  that  we  were  to 
negotiate  with,  and  up  until  then  we  had  not  been 
able  to. 

Trial  Exammer  Bokat:  What  did  Mr.  Powell 
say  to  that,  if  anything  ? 

The  Witness:  I  don't  remember  word  for  word; 
I  think  he  said  [46]  tliat  he  would  take  that  under 
advisement. 

Trial  Examiner  Bokat:  Did  he  make  any  repre- 
sentation that  he  had  the  right  to  bind  the  company, 
or  did  he  indicate  that  he  could  not  bind  the  com- 
pany, or  what  was  the  situation  ? 

The  Witness:  All  I  can  give  you  is  the  conclu- 
sion that  I  drew. 

Trial  Examiner  Bokat :  I  would  rather  not  have 
that.  I  would  rather  have  what  was  said. 

The  Witness:  Then  I  would  not  be  able  to  an- 
swer the  question.  The  only  thing  I  could  say  is, 
when  we  asked  Mr.  Powell  for  an  answer,  he  never 
•gave  any. 

Trial  Examiner  Bokat:  Can't  you  state  what 
was  said? 

Mr.  Ball:  I  move  to  strike  the  last  statement  of 
the  witness  as  a  conclusion. 

Trial  Examiner  Bokat :     It  may  be  stricken. 

Did  he  make  any  specific  answer  as  to  who  was 
authorized  to  bargain  for  the  company? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  And  did  he  state  that, 
he  was  authorized  to  bargain  for  the  company? 
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Tlie  Witness:  Yes,  but  these  questions,  or  these 
ans^^■el•s  that  lie  ixave  as  to  these  questions  I  have 
testified  to, — he  always  stated,  or  in  the  instances  I 
gave  you,  that  it  was  contrary  to  the  company 
policy. 

Trial  Examiner  Bokat:  When  did  he  tell  you 
he  had  authority  [47]  to  bargain  for  the  company? 

The  Witness :  I  am  not  sure  I  can  tell  you  when 
he  first  stated  it.  I  know  we  asked  him  at  the  meet- 
ing in  Oakland, — we  asked  Mr.  Powell.  That  same 
question  was  asked  many  times  in  that  same  meet- 
ing, and  he  would  first  reply  that  he  was  represent- 
ing the  Board  of  Directors  in  Chicago,  and  then  the 
next  time  when  the  question  was  asked  he  would 
state, — he  would  state  various  things.  When  certain 
matters  were  asked  about  in  the  agreement,  or  vari- 
ous questions  asked  him,  he  would  answer  by  stating 
that  those  things  were  against  the  company  policy. 
And  then  is  when  we  volunteered  to  go  to  the  people 
w^ho  would  have  the  power  to  change  the  company 
policy. 

Trial  Examiner  Bokat:  What  was  his  reply  to 
that? 

The  Witness:  He  said  he  would  take  that  under 
consideration. 

Trial  Examiner  Bokat:     Proceed. 

Q.  (Mr.  Walker  continuing)  Did  you  ever  get 
an  answer  to  your  suggestion  to  go  to  Chicago? 

A.     We  never  did. 

Q.     At  any  time  did  you  relate  to  Mr.   Powell 
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what  had  been  said  between  yourself,  Mr.  Barr,  Mr. 

Ball,  and  Mr.  Heidinger  in  Chicago? 

A.     I  did. 

Q.     Did  Mr.  Powell  say  anything  to  that? 

A.     No,  sir. 

Q.  Was  any  particular  part  of  the  agreement 
discussed  at  the  [48]  Oakland  meeting? 

A.     No,  sir. 

Q.  Do  you  know  whether  or  not  Mr.  Powell  ever 
contacted  Chicago  relative  to  that  situation? 

A.     I  couldn't  answer  that;  I  don't  Imow. 

Q.  Was  there  anything  further  at  that  meeting 
in  Oakland? 

A.  No,  I  don't  think  so;  there  may  have  been 
-some  general  discussion,  but  I  don't  remember  what 
it  was. 

Trial  Examiner  Bokat :  Did  you  discuss  the  pro- 
posed contract  generally? 

The  Witness :  We  started  to,  Mr.  Examiner,  but 
we  never  got  around  to  it. 

Trial  Examiner  Bokat :  For  what  reason,  if  you 
know? 

The  Witness:  Well,  we  all  got  to  arguing  a])out 
company  policy,  and  that  is  as  far  as  we  got. 

Trial  Examiner  Bokat :  Did  Mr.  Powell  take  any 
position  with  regard  to  what  he  had  stated  in  the 
previous  meeting  held  in  Portland? 

The   Witness:     Well,   I   don't   quite   understand 

you. 

Trial  Examiner  Bokat :     You  have  already  stated 
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tjiat  you  did  have  a  meeting  with  Mr.  Powell  and 
several  other  representatives  of  the  company  some- 
time in  October,  1940,  where  you  discussed  certain 
provisions  of  the  contract. 

The  Witness:     That  is  right. 

Trial  Examiner  Bokat:  And  that  the  company 
took  a  certain  [49]  position  with  reference  to  each 
article  ? 

The  Witness:     That  is  correct. 

Trial  Examiner  Bokat:  What  was  the  position 
of  Mr.  Powell  at  the  meeting  in  Oakland  with  re- 
gard to  these  particular  provisions  ? 

The  Witness:  The  position  of  Mr.  Powell  was 
that  he  didn't  have  the  power  to  change  company 
policy. 

Trial  Examiner  Bokat:  You  mean  the  position 
that  Mr.  Powell  had  taken,  or  the  company  had 
taken  in  October,  1940  was  the  same  then? 

The  Witness:     Yes,  that  is  correct. 

Trial  Examiner  Bokat :     At  the  Oakland  meeting  ? 

The  Witness:     That  is   correct. 

Trial  Examiner  Bokat:  You  say  there  was  then 
quite  an  argiunent  about  the  definition  of  company 
policy  ? 

The  Witness:    Yes. 

Trial  Examiner  Bokat:  And  then  the  meeting 
broke  up? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  Did  you  agree  to  meet 
again  at  the  conclusion  of  that  meeting? 
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The  Witness:     No. 

Trial  Examiner  Bokat:  Was  Mr.  Powell  to  give 
you  any  sort  of  a  reply  as  to  whether  or  not  he 
was  going  to  sui)])]y  yon  with  any  more  definite  in- 
formation ? 

The  Witness:  Mr.  Powell  did  make  the  state- 
ment that  he  [50]  would  take  up  the  advisability  of 
the  representatives  of  the  union  and  himself  going 
to  Chicago. 

Trial  Examiner  Bokat :  Did  he  notify  you  about 
that,  or,  promise  to  notify  you  about  that? 

The  Witness:     I  don't  think  so. 

Trial  Examiner  Bokat :  All  right.  This  might  be 
a  good  place  to  stop  for  lunch.  I  think,  beginning 
tomorrow,  VN'e  will  take  one  hour  for  the  noon  ad- 
journment. However,  today,  in  view  of  the  fact  that 
counsel  need  a  little  more  time  to  get  various  matters 
taken  care  of,  I  will  allow  an  hour  and  a  half  for 
lunch.  So  we  will  adjourn  at  this  time  until  1:35 
P.M.  We  will  stand  recessed  at  this  time. 

(Whereupon  the  hearing  was  recessed  until 
1:35  p.m.)  [51] 

Afternoon  Session 

(Whereupon,  at  1:35  p.m.  the  hearing  was 
continued  pursuant  to  the  taking  of  the  noon 
recess,  as  follows:) 

Trial  Examiner  Bokat:  The  hearing  is  now  in 
session.  You  may  proceed  when  you  are  ready,  gen- 
tlemen. 
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Q.  (Mr.  Walker  continuing)  Mr.  Estabrook, 
have  you  finished  describing  all  that  occurred  at  the 
Oakland  meeting?  A.     Yes,  I  have. 

Q.  Now,  following  that  meeting,  did  you  meet 
with  representatives  of  the  respondent  again  at  any 
time? 

A.  The  next  meeting  that  was  held  was  on  the 
12th  day  of  December, — I  am  not  sure, — I  think  that 
was  the  date. 

Q.     Where  was  that  meeting? 

A.     In  Mr.  Huddleston's  office. 

Q.     Who  represented  Local  206  at  that  time? 

A.     Myself  and  Mr.  Holmes. 

Q.  Who  represented  the  respondent  in  addition 
to  Mr.  Huddleston,  if  he  was  there? 

A.     Mr.  Powell  and  Mr.  Barth. 

Q.  Was  a  form  of  agreement  before  the  parties 
at  that  time  ?  A.    Yes. 

Q.  Were  other  representatives  of  other  organiza- 
tions present,  in  addition  to  representatives  of 
Local  206?  A.     There  was. 

Q.  What  other  organizations  were  there?  [52] 
•  A.  There  were  several  representatives  of  the 
Western  Warehouse  Council.  Mr.  Glazier  and  Mr. 
Lambert  on ;  there  was  Mr.  Langford  and  Mr.  Dixon 
of  the  Clerks '  Union ;  and  Mr.  Allen  and  Mr.  Hicks 
of  the  Office  Workers'  Union;  there  was  Gust  and 
Anderson  and  Phil  Brad,y,  officers  of  the  Portland 
Central  Labor  Council,   also  Mr.   Landye,  our  at- 
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tomey,  and  Jack  Selilaht  of  the  Teamsters  Union. 

I  believe  that  was  all. 

Trial  Examiner  Bokat:  That  meeting  took  place 
in  Portland? 

The  Witness:  Yes.  And  Mr.  Ashe  was  present, 
not  representing  any  labor  union  but  representing 
the  Federal  Govermnent,  or  some  bureau  of  the 
Federal  Government. 

Q.  (Mr.  Walker  continuing)  How  did  that  meet- 
ing open  up? 

A.  Well,  it  had  been  called,  and  w^e  opened  the 
meeting  up  by  stating  that  we  were  there  to  see  if 
Ave  could  settle  the  strike  and  get  an  agreement 
negotiated. 

Mr.  Ball:  May  I  suggest  that  he  amplify  that  by 
indicating  who  said  that? 

Mr.  Witness :  I  made  that  statement. 

Q.  (Mr.  Walker  continuing)  Did  you  indicate 
who  was  representmg  the  respondent? 

A.  Yes.  There  was  Mr.  Powell,  Mr.  Huddleston, 
and  Mr.  Barth;  I  am  not  sure  whether  anyone  else 
was  there.  Denecke,  yes,  he  was  there. 

Q.  After  your  opening  statement,  what  next  took 
place  ? 

A.  I  am  sure  I  couldn't  say.  I  furnished 
everyone  with  a  copy  [53]  of  the  proposed  wage 
scale  and  working  agreement,  and  the  same  discus- 
sions on  each  article  were  entered  into  as  had  been 
previously  discussed.  I  mean,  it  was  the  same  type 
of  meeting. 
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Trial  Examiner  Bokat:  Was  the  same  type  of 
agreement,  as  you  had  presented  before,  known  as 
Exhibit  No.  3,  discussed? 

The  Witness:  Yes. 

Trial  Examiner  Bokat :  Had  it  been  modified  ? 

The  Witness:  No. 

Trial  Examiner  Bokat:  Was  it  the  same  agree- 
ment? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  The  same  identical  agree- 
ment? 

The  Witness:  That  is  right. 

Trial  Examiner  Bokat:  All  right. 

The  Witness:  From  there  on,  Mr.  Ashe  did  most 
of  the  talking.  Of  course,  everyone  was  asking  ques- 
tions. Mr.  Ashe  seemed  to  do  most  of  the  talking. 

Q.  (Mr.  Walker  continuing)  What  did  Mr.  Ashe 
say? 

A.  For  one  thing,  he  asked  Mr.  Powell  if  he 
would  arbitrate. 

Q.     Arbitrate  what? 

A.     The  entire  agreement. 

Q.     Was  there  any  reply? 

A.     There  was. 

Q.     Who  replied?  A.     Mr.  Powell. 

Q.     What  did  Mr.  Powell  say?  [54] 

A.  He  said  he  didn't  have  any  objection,  but 
if  the  arbitration  award  was  against  the  company 
policy,  they  would  not  live  up  to  it. 

Q.  Did  Mr.  Ashe  say  anything  in  addition  to 
that? 
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A.  Yes.  He  discussed  several  plans  to  try  to 
bring  the  strike  to  a  close.  He  asked  Mr.  Powell  if 
they  had  any  coimter-proposal  to  make,  and  Mr. 
Powell  said  yes,  they  did. 

Q.     When  did  the  strike  begin? 

A.  December  7th,  Saturday,  7:30  o'clock  in  the 
morning. 

Q.  What  organizations  were  concerned  in  the 
strike? 

A.  The  Warehousemen,  the  Office  Workers,  and 
the  Retail  Clerks. 

Q.  Now,  coming  back  to  the  meeting.  You  men- 
tioned Mr.  Ashe's  comment  about  a  counter-pro- 
posal. A.     Yes. 

Q.     What  was  that  about? 

A.  To  call  the  strike  off  and  to  get  the  people 
back  to  work. 

Q.     Who  made  that  proposal? 

A.     Mr.  Powell. 

Q.     What  else  took  place  at  that  meeting? 

A.  Well,  I  don't  think  a  great  deal  of  anything 
after  that  took  place.  There  was  another  meeting 
scheduled  for  the  next  day. 

Q.     How^  many  meetings  were  held? 

A.     Altogether, [55] 

Q.    At  which  Mr.  Ashe  was  present? 

A.  There  were  three  meetings  held  within  a  pe- 
riod of  three  or  four  days. 

Q.  All  succeeding  this  first  one  that  you  have 
mentioned  ? 
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A.  Yes.  There  was  one  the  first  day,  and  then 
I  think  there  was  two  days  before  the  next  one. 

Mr.  Ball:  If  I  may  clarify  that,  perhaps  we  can 
have  the  record  straight  here.  I  will  snggest  it  to  the 
witness,  and  it  may  refresh  his  recollection. 

Trial  Examiner  Bokat:  Go  ahead. 

Mr.  Ball :  Friday  the  13th,  Saturday  the  14th,  and 
Monday  the  16th. 

The  Witness:  I  believe  that  is  right.  Yes,  that 
is  right. 

Trial  Examiner  Bokat:  Was  there  a  meeting  on 
the  12th'? 

The  Witness:  No,  it  should  have  been  the  13th. 

Trial  Examiner  Bokat :  Now,  can  anyone  give  a 
more  accurate  description  of  just  what  position  Mr. 
Ashe  holds? 

Mr.  Ball :  I  cannot  give  his  exact  title,  but  he 
is  a  member  of  Mr.  Steelman's  Conciliation  Service 
of  the  Department  of  Labor. 

Trial  Examiner  Bokat:  All  right. 

The  Witness:  The  meeting  the  next  day  was  at- 
tended by  about  the  same  group,  with  the  exce])tion 
of  Mr.  Landye.  I  don't  think  Mr.  Landye  was  at 
the  second  meeting.  In  fact,  I  am  sure  he  was  not. 
It  was  just  a  general  discussion.  We  went  [56]  over 
the  same  groimd  we  had  the  day  before,  with  the 
exception  that  there  seemed  to  be  a  lot  of  misunder- 
standing between  Mr.  Powell  and  Mr.  Barth  and 
Mr.  Huddleston  as  to  what  was  said  the  day  before, 
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and  at  that  time  Mr.  Ashe  asked  Mr.  Powell  if  the 
company  would  bring  in  a  girl,  or  if  they  had  any 
objection  to  him  bringing  in  a  girl  at  the  future 
meetings  for  the  purjDose  of  taking  down  everything 
that  was  said.  Mr.  Powell  said  he  didn't  think  it 
was  necessary  to  do  that,  and  by  not  having  some- 
one in  there  to  make  a  record  of  everythmg,  we 
could  broaden  the  conversation.  Again  the  matter 
of  arbitration  was  discussed, — and  it  was  either  at 
the  second  meeting, — no,  I  believe  it  was  at  the 
third  meeting. 

Q.  (Mr.  Walker  continuing)  You  used  the 
phrase  ''at  the  second  meeting  the  parties  WT.nt 
over  the  same  ground  as  the  day  before",  or  words 
to  that  effect.  What  did  you  mean  by  going  over  the 
same  ground? 

A.  Well,  we  discussed  arbitration  and  further 
negotiations,  and  so  on  and  so  forth. 

Q.  Was  there  a  form  of  agreement  there  at  the 
second  meeting  *?  A.     There  was. 

Q.     Was  there  any  discussion  on  if? 

A.  Yes,  but  most  of  the  discussion  at  the  second 
meeting  w'as  on  the  Retail  Clerks'  agreement.  How- 
ever, I  don't  recall  just  what  the  discussions  con- 
sisted of. 

Trial  Examiner  Bokat:  You  mean,  in  addition  to 
the  agreement  [57]  submitted  to  your  union,  the 
Retail  Clerks  had  also  submitted  an  agreement? 

The  Witness:  Yes,  the  Retail  Clerks  had  also 
submitted  an  agreement,  or  a  proposed  agreement. 
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Trial  Examiner  Bokat:  Yon  stated  that  at  the 
meeting  on  December  16th,  the  parties  went  over 
the  agreement  clause  by  clause  ? 

The  Witness:  No,  I  beg  your  pardon.  We  didn't 
go  over  all  of  it.  We  went  half  way  through  it,  and 
the  meeting  broke  up. 

Trial  Examiner  Bokat:  What  happened  in  the 
meeting?  Had  the  company  changed  its  position  in 
any  way? 

The  Witness:  No.  they  had  not. 

Trial  Examiner  Bokat:  You  mean,  they  took  the 
same  position  they  had  in  the  previous  meeting  with 
regard  to  the  various  clauses  of  the  agreement,  and 
as  to  the  proposed  articles  ? 

The  Witness :  That  is  correct. 

Trial  Examiner  Bokat:  All  right.  Proceed. 

Q.  (Mr.  Walker  continuing)  Now,  who  appeared 
at  the  third  meeting  ? 

A.  Well,  the  same  group,  with  the  exception  of, 
— I  don't  think  Glazier  and  Lamberton  were  down 
there  at  the  third  meeting.  However,  I  am  not  sure 
about  that.  I  am  not  exactly  sure  whether  the  rep- 
resentatives of  the  Portland  Central  Labor  Comicil 
were  there.  However,  the  company  has  a  record  of 
that.  [58]  I  think  you  could  check  that  with  Mr. 
Ball. 

Q.  Was  there  a  form  of  agreement  before  the 
parties  at  the  third  meeting?  A.     Yes. 

Q.  And  was  it  the  same  form  as  was  used  in  the 
other  meetings?  A.     Yes. 
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Q.  Now,  will  you  just  go  ahead  and  describe 
from  that  point  on,  what  happened?  Will  you  state 
what  discussion  took  place? 

A.  There  was  not  a  great  deal  of  discussion  at 
the  third  meeting.  The  only  discussion  that  I  can 
remember  was  that  Mr.  Ashe  made  a  few  remarks  to 
Mr.  Powell,  and,  to  be  honest  with  you,  I  don't  re- 
member w^hat  they  were ;  they  were  not  of  too  much 
consequence,  and  I  don't  remember  what  they  were. 
However,  I  recall  Mr.  Langford  or  Mr.  Allen  asked 
Mr.  Powell  a  question. 

Q.     What  was  the  question? 

A.  The  question  was,  ''Will  you  sign  an  agree- 
ment with  the  Warehousemen's  Union  with  the 
same  wages,  hours,  and  working  conditions  as  of 
the  day  before  the  strike?" 

Q.     Was  that  question  answered? 

A.     It  was. 

Q.     By  w^hom?  A.     Mr.  Powell. 

Q.     What  was  said?  A.     ''No."  [59] 

Q.  Did  Mr.  Powell  say  anything  else  relative  to 
the  question?  A.     Not  that  I  can  remember. 

Trial  Examiner  Bokat:  Didn't  he  say  why? 

The  Witness:  No,  sir. 

Q.  (Mr.  Walker  continuing)  Was  the  form  of 
agreement  discussed  at  that  third  meeting,  if  you 
recall  ?  A.     Yes. 

Q.     You  mean  the  same  as  this  one  (indicating)  ? 

A.     Yes,  Board's  Exhibit  3. 
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Q.     There  was  some  discussion  f 

A.  Yes,  there  was  some  discussion  as  to  the  union 
being-  willing  to  make  some  changes  on  some  of 
these  articles. 

Q.     Who  proposed  that  matter?  A.     I  did. 

Q.    And  what  was  said  ? 

A.  Well,  the  only  thing  that  was  said  at  that 
time  was  the  customary  answer,  that  he  always  gave, 
it  was  against  company  policy. 

Q.  Can  you  indicate  what  portions  of  the  agree- 
ment it  was  that  the  union  suggested  it  would  change 
the  language  of,  to  which  you  received  the  answer 
just  now  related? 

A.  In  the  first  place,  we  talked  about  Article  2. 
The  union  was  willing  to  consider  a  union  shop  in- 
stead of  a  closed  shoiJ,  and  the  answer  that  I  re- 
ceived from  Mr.  Powell  was  that  the  employer 
w^ould  not  consider  any  kind  of  a  union  shop,  closed 
[60]  shop,  or  preferential  hiring. 

Trial  Examiner  Bokat:  ^¥liat  do  you  mean  by 
"union  shop"?  Was  that  clear  to  Mr.  Powell? 

The  Witness:  Yes,  it  was  clear  to  Mr.  Powell.  It 
was  described  at  great  length,  that  the  company 
would  be  privileged  to  hire  anyone  that  they  seen 
fit,  VN^thout  the  consent  of  the  union,  with  the  stipu- 
lation that,  after  they  had  been  employed  thirty 
days  or  sixty  days  or  ninety  days,  they  would  have 
to  become  members  of  the  union.  A  closed  shop  is 
where  they  have  to  hire  men  through  the  union. 

Trial    Examiner    Bokat:    I    imderstand.    I    just 
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wanted  to  know  if  you  exj^lained  that  to  Mr.  Powell  *? 

The  Witness:  Oh,  yes. 

Q.  (Mr.  Walker  continuing)  What  other  por- 
tions of  the  ag-reement  did  Local  206  suggest  be 
changed  ? 

A.  With  respect  to  the  wage  scale  we  stated  that 
all  that  we  were  asking, — we  stated  that  we  were  not 
rnaking  an  ultimatum  with  reference  to  the  wage 
scale,  but  that  we  were  willing  to  consider  any 
comiter-proposal  they  would  give  us;  but  the  only 
counter-proposal  they  would  give  us  was  the  wage 
rate  that  they  w^ere  then  paying,  and  we  were  not 
satisfied  with  that. 

Q.  When  you  mentioned  counter-proposal,  how 
did  the  question  of  counter-proposal  come  up? 

A.  I  beg  your  pardon  on  that.  If  I  said  ''counter- 
proposal", I  was  mistaken.  They  didn't  make  any 
counter-proposal.  When  [61]  we  discussed  wages, 
they  just  read  off  a  list  of  what  the  minimum  was  in 
all  the  classifications.  It  was  not  given  to  us  as  a 
form  of  counter  proposal. 

Mr.  Ball:  I  move  to  strike  that  as  the  opinion 
of  the  witness.  The  word  "counter-proposal"  is 
susceptible  of  many  meanings,  and  it  goes  to  the 
heart  of  the  issue  in  this  case.  I  think  that  the  wit- 
ness should  be  asked  to  describe  factually  what  was 
said  and  what  was  done,  and  what  was  offered  by 
both  parties. 

Trial  Examiner  Bokat:  That  motion  is  granted. 
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Will  you  ask  the  question  again  of  the  witness,  and 

ask  him  to  state  exactly  what  was  said. 

Q.  (Mr.  Walker  continuing)  Wlio  read  the  wage 
scale  to  the  persons  present  at  that  meeting? 

Mr.  Ball :  May  I  object  unless  it  is  specified  as  to 
what  time  is  referred  to,  and  what  meeting  when 
the  wage  scale  Avas  read. 

Trial  Examiner  Bokat:  Yes,  I  think  that  is  rea- 
sonable. 

Mr.  Walker:  We  are  talking  about  the  last  meet- 
ing. 

Mr.  Ball:  Well,  let  us  have  it  specific. 

Q.  (Mr.  Walker  continuing)  We  are  talking 
about  the  last  meeting? 

A.  Yes.  But  they  didn't  read  any  wage  scale 
then, 

Trial  Examiner  Bokat:  You  mentioned  the  read- 
ing of  a  wage  scale.  [62] 

The  Witness:  The  meeting  I  am  referring  to 
where  they  read  the  wage  scale  was  the  meeting 
when  we  met  in  October, — I  believe  it  was  October 
12th,  when  we  met  with  Mr.  Powell,  Mr.  Barth,  and 
Mr.  Huddleston.  That  is  the  first  meeting. 

Trial  Examiner  Bokat:  That  is  the  first  meeting, 
the  one  which  you  had  in  mindf 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  You  are  merely  reiterat- 
ing what  you  said  before  as  to  what  took  place? 

The  Witness:  Yes. 
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Mr.  Walker:  I  think  the  witness  got  into  that 
when  he  explained  the  use  of  the  term  '^coimter- 
proposal". 

Trial  Examiner  Bokat:  I  understand. 

Q.  (Mr.  Walker  continuing)  Now,  what  else  took 
place  at  the  third  meeting  in  December? 

A.  We  also,  in  that  third  meeting  in  December, 
offered  to  submit  all  or  any  part  of  this  agreement 
to  arbitration. 

Q.     Did  you  get  any  reply  to  that  ? 

A.  Yes.  I  replied  to  that  question  before.  Shall 
I  repeat  it,  Mr.  Examiner? 

Trial  Examiner  Bokat:  You  said  the  desire  to 
arbitrate  was  discussed  at  the  third  meeting.  I 
think  you  said  before  it  was  the  second  meeting.  Was 
it  discussed  again'? 

The  Witness:  Yes,  it  was  discussed  again;  it  was 
discussed  at  all  the  meetings,  and  Mr.  Powell  an- 
swered in  the  same  way,  [63]  that  if  the  arbitration 
was  contrary  to  the  company  policy,  the  company 
couldn't  carry  it  out. 

'I'rial  Examiner  Bokat:  Now,  on  this  question  of 
wage  scales.  Aside  from  the  fact  that  at  the  first 
meeting  Mr.  Powell  read  the  minimum  hours  or  the 
rates  for  the  various  classifications,  were  wages  gen- 
erally discussed  at  each  meeting? 

The  Witness:  Not  so  much  after  that. 

Trial  Examiner  Bokat:  After  the  first  meeting? 

The  Witness:  The  most  discussion  was  at  the 
meeting  when  Mr.  Powell  read  the  minimums. 
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Trial  Examiner  Bokat:  Was  the  question  dis- 
cussed at  any  other  meeting? 

The  Witness :  Yes,  it  was. 

Trial  Examiner  Bokat:  I  am  interested  in  what 
was  said. 

The  Witness:  Mr.  Powell  made  the  statement 
that, — any  time  we  discussed  those  wages,  Mr. 
Powell  made  the  statement  that  the  company  was 
in  no  position  to  grant  any  increases. 

Trial  Examiner  Bokat:  Do  I  understand  from 
your  testimony  that  the  company  took  the  same 
position  the}^  had  the  first  meeting? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  That  they  would  pay  the 
prevailing  wages  then  in  effect? 

The  Witness:  Yes,  and  that  they  had  no  inten- 
tion of  making  any  wage  increases.  [64] 

Trial  Examiner  Bokat :  Who  made  the  statement  ? 

The  Witness :  Mr.  Powell. 

Q.  (Mr.  Walker  continuing)  Did  Mr.  Powell 
give  any  reason  behind  his  statement? 

A,  No,  sir.  Well,  just  a  moment.  Mr.  Powell  did 
give  a  reason  several  times.  I  can't  recall  the  meet- 
ings exactly,  but  Mr.  Powell  gave  as  his  reason  that 
they  were  paying  as  much  as  anybody  else  in  the 
warehouse  industry.  Of  course,  there  was  a  differ- 
ence of  opinion  on  that. 

Trial  Examiner  Bokat :  Just  state  what  was  said. 
The  term  "difference  of  opinion",  of  course,  does 
not  help  us  any. 
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The  Witness:  What  he  said  was  that  they  were 
paying  just  as  high  wages  as  anybody  else  in  the 
city  of  Portland. 

Trial  Examiner  Bokat :  You  said  that  he  said 
that  they  couldn  't  pay  any  more  ? 

The  Witness:  No,  he  didn't  say  that;  he  said  they 
would  not  pay  it. 

Trial  Examiner  Bokat:  All  right.  Was  Mr.  Ashe 
present  at  the  third  meeting? 

The  Witness:  Yes,  he  was. 

Mr.  Walker:  That  is  all. 

Trial  Examiner  Bokat :  You  may  cross  examine. 

Cross  Examination 

Q.  (By  Mr.  Ball)  When  you  were  in  Washing- 
ton, Mr.  Estabrook,  how  was  it  that  you  happened 
to  meet  Mr.  Barr"?  [65] 

A.     I  was  out  at  the  ball  game. 

Q.     You  just  ran  into  him  casually  at  that  time? 

A.     Yes. 

Q.  Was  Mr.  Barr  friendly  m  his  attitude  toward 
you?  A.     Oh,  yes. 

Q.  And  when  }'ou  came  to  Chicago,  how  did  you 
get  in  touch  with  Mr.  Barr? 

A.     I  called  him  from  my  hotel. 

Q.  Do  you  remember  what  he  said  in  answer  to 
your  call? 

A.     Yes,  to  come  right  on  over. 

Q.  At  that  time  were  you  prepared  to  discuss  a 
contract  with  Mr.  Barr?  A.     Yes. 
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Q.  Yoii  had  a  contract  prepared  at  that  time 
and  ready  to  submit?  A.     I  did. 

Q.  And  you  submitted  a  written  contract  identi- 
cal with  the  one  in  evidence  as  Board's  Exhibit  No. 
3  to  Ml'.  Barr?  A.     That  is  right. 

Q.  Isn't  it  a  fact  that  when  you  called  on  Mr. 
Barr,  you  said  that  you  liadn't  yet  begun  to  write 
out  the  terms  of  the  contract,  and  weren't  really 
ready  to  present  one? 

A.  Oh,  no.  Let  us  go  back  to  the  ball  game.  I 
had  a  co])y  of  the  contract  in  my  pocket,  and  I 
kidded  Mr.  Barr  by  telling  him  there  w^as  no  use 
going  to  Chicago,  "I  have  got  it  in  my  pocket,  and 
you  can  sign  it  now^  here  in  Washington,  D.  C." 

[66] 

Trial  Examiner  Bokat :  That  was  where  ? 

The  Witness:  In  Washington,  D.  C. 

Trial  Examiner  Bokat:  At  the  ball  game? 

The  Witness:  That  is  right. 

Q.  (Mr.  Ball  continuing)  From  the  time  the 
Warehousemen  were  certified,  you  had  no  discus- 
sions with  anybody  in  Montgomery  Ward  &  Com- 
pany until  you  met  Mr.  Barr  ? 

A.     I  wouldn't  say  that. 

Q.  Where  did  you  have  any  discussions  with 
anyone  representing  Montgomery  Ward? 

A.  I  think  Mr.  Huddleston  and  I  had  several 
meetings,  but  not  specifically  as  to  the  contract. 

Q.     I  am  referring  to  the  contract. 

A.     No. 
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Q.  Do  you  recall  how  it  was  that  you  sent  a  copy 
of  that  contract  to  Mr.  Hucldleston? 

A.  No,  I  don't.  I  either  mailed  it  to  him  or  took 
it  up  there. 

Q.  Then  it  may  well  be  a  fact  that  you  sent  a 
copy  to  Mr.  Huddleston  through  the  mail? 

A.     Yes,  I  will  stand  on  that.  [67] 

Q.  Do  you  recall  what  date  it  was  when  you  sent 
the  contract  to  Mr.  Huddleston?  A.     No,  sir. 

Trial  Examiner  Bokat:  In  addition  to  the  one 
that  you  gave  to  Mr.  Barr,  you  mailed  another  one  ? 

The  Witness :  W^ien  I  got  back  here,  I  must  have 
done  so;  I  think  he  got  one. 

Trial  Examiner  Bokat:  Did  you  mail  him  one, 
or  how  did  you  give  it  to  him? 

The  Witness:  I  either  mailed  him  one,  or  he  got 
one  when  I  got  back. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  learn- 
ing that  Mr.  Powell  was  going  to  be  in  Portland 
along  about  October  22  to  meet  with  Mr.  Dixon? 

A.     Yes. 

Q.  Do  you  recall  whether  or  not  you  telephoned 
Mr.  Barth  asking  if  you  could  see  Mr.  Powell  when 
he  was  here  then? 

A.     No,  I  don 't  recall  that ;  possibly  I  did. 

Q.  Do  you  recall  that  on  October  22,  Mr.  Powell 
did  call  you,  when  he  was  in  Portland,  about  a 
meeting  with  Mr.  Dixon,  and  in  that  telephone  call 
you  stated  that  you  wanted  to  submit  an  agreement 
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and  discuss  it  with  Mr.  Huddleston  and  him? 

A.     Yes. 

Q.  At  that  time,  you  mentioned  your  conver- 
sation with  Mr.  [68]  Barr  to  Mr.  Powell? 

A.     That  is  right. 

Q.  You  recall  that  on  that  day  Mr.  Huddleston 
was  in  Denver,  and  that  Mr.  Powell  suggested  that 
you  send  a  contract  to  Mr.  Huddleston,  or  a  copy 
of  it? 

A.  I  wa;s  told  by  someone  that  Mr.  Huddleston 
was  in  Denver,  but  Mr.  Huddleston  was  in  posses- 
sion of  one  of  the  contracts,  or  proposed  contracts, 
before  he  went  to  Denver. 

Trial  Examiner  Bokat :  That  is  not  the  question. 

Mr.  Ball:  I  move  to  strike  that  answer. 

Trial  Examiner  Bokat :  Will  you  answer  the  ques- 
tion ? 

A.     No,  I  didn't  send  a  contract  back  to  Denver. 

Q.  (Mr.  Ball,  continuing)  I  didn't  ask  you  that. 
I  asked  you  if  Mr.  Powell  didn't  ask  you  to  send  a 
copy  to  him?  A.     No,  I  don't  think  so. 

Q.     What  is  your  answer?  A.     No. 

Q.  Did  Mr.  Powell  also  suggest  that  you  send 
a  copy  to  him  at  Oakland  ? 

A.  Yes,  I  know  that  he  suggested  that  I  send 
a  copy  to  Oakland,  and  I  did. 

Q.  At  that  time,  Mr.  Powell  suggested  that  you 
call  Mr.  Huddleston  and  arrange  a  time  for  a  meet- 
ing when  Mr.  Powell  could  be  back  in  Portland? 

A.     I  believe  that  is  right.  [69] 
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Q.  Do  you  recall  that  on  October  25,  you  called 
Mr.  Huddleston  for  an  appointment  to  discuss  the 
contract  with  Mr.  Huddleston  and  Mr.  Powell? 

A.  I  don't  recall  the  exact  date.  I  know  that  I 
had  that  conversation. 

Q.  Mr.  Huddleston  called  yuu  back  about  Octo- 
ber 26  to  fix  a  date  for  such  a  meeting? 

A.     I  believe  he  did. 

Q.  Do  you  recall  that  you  were  in  San  Francisco 
on  November  6  and  called  Mr.  Powell  in  Oakland? 

A.     Yes. 

Q.     Do  you  recall  that?  A.     Yes. 

Q.     To  fix  a  date?  A.    Yes. 

Q.  And  that  Mr.  Powell  suggested  November  12 
for  that  date? 

A.    I  believe  that  is  right. 

Q.  And  that  meeting  of  November  12  was  the 
first  meeting  that  you  had  to  discuss  a  working 
agreement  ? 

A.  That  is  the  meeting  at  which  Mr.  Towers, 
Mr.  Holmes  and  myself  were  present. 

Q.  Tb.at  is  the  meeting  that  you  described  earlier 
as  being  in  October?  A.     No. 

Q.  It  was  November  12  that  the  first  meeting- 
was  held?  [70] 

A.     That  Mr.  Powell  was  there? 

Q.    Yes.  A.    Yes. 

Trial  Examiner  Bokat :  That  is  where  the  classi- 
fications of  wages  were  discussed,  and  the  agreement 
discussed,  article  by  article? 


186  Nat'J  Labor  Rdatioyis  Board 

(Testimony  of  J.  W.  Estabvook.) 

The  Witness:     That  is  correct. 

Q.  (Mr.  Ball,  continuing)  Now,  if  you  will  turn 
to  your  contract.  Board's  Exhibit  No.  3.  Do  you  re- 
call any  discussion  of  Article  1*?  A.     Yes. 

Q.  In  your  discussion  of  Article  1,  do  you  recall 
Mr.  Powell  suggesting  that  the  statement  set  forth 
in  Article  1  might  well  be  put  in  the  "whereas" 
form;  that  is,  it  might  be  put  in  a  ''Whereas" 
clause,  and  if  that  were  done,  an  agreement  might 
be  reached  on  that? 

A.    Yes,  he  said  that. 

Q.  And  that  that  was  an  agreeable  procedure 
with  you?  A.     It  was? 

Q.  You  agreed  that  it  might  be  put  in  any  con- 
tract that  might  be  drawn,  that  way? 

Mr.  Walker :     You  are  speaking  of  November  12  ? 

Mr.  Ball:    Yes. 

Trial  Examiner  Bokat:  You  mean  ''Whereas" 
to  be  inserted  therein  in  lieu  of  the  statement?  [71] 

Mr.  Ball:  Making  it  a  "Whereas"  clause,  in- 
stead of  a  statement. 

The  Witness:  Yes,  I  know  liis  explanation.  We 
would  agree  to  that,  but  he  didn't  want  the  wording 
that  was  in  there  at  all. 

Trial  Examiner  Bokat:  That  is  what  I  am  try- 
ing to  iind  out. 

The  Witness:  He  didn't  want  the  wording  that 
was  in  there  at  aU. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  the 
exact  wording? 
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A.  I  don't  recall  the  exact  wording,  not  beiiig  a 
lawyer.  He  wanted  to  state  in  there  that  "Whereas 
the  employer  wanted  to  follow  the  law,  or  the  letter 
of  the  law,"  or  something  to  that,  effect;  he  didn't 
want  the  same  article  as  that  at  all. 

Q.  Yon  will  recall,  however,  that  you  did  discuss 
how  this  subject  would  be  covered  in  the  final  agree- 
ment that  might  be  reached  between  the  parties? 

A.     Yes,  I  recall  discussing  that. 

Trial  Examiner  Bokat:  Do  I  miderstand  that 
you  gentlemen  did  not  agree  with  the  terminology 
of  the  ijhrase  suggested  by  the  company,  or  by  Mr. 
Powell,  with  regard  to  that  article? 

The  Witness:  We  didn't  agree  to  the  way  they 
wanted  it  written. 

Trial  Examiner  Bokat :  But  you  did  agree  to  the 
word  ''Whereas"? 

The  Witness:  Yes,  the  word  "Whereas",  we 
agreed  to  that.  [72] 

Q.  (Mr.  Ball,  continuing)  You  do  remember 
that  Mr.  Powell  stated  that  any  contract  that  might 
be  reached  would  contam  substantially  all  that 
particular  article? 

Mr.  Landye :  The  question  of  what  the  substance 
is  is  merely  a  legal  conclusion  of  the  witness. 

Trial  Examiner  Bokat:  Yes,  I  imderstand  that. 
It  might  be  disputed. 

Mr.  Ball:     I  will  withdraw  the  question. 

Q.  (Mr.  Ball,  continuing)  I  will  put  it  this 
way:  Mr.  Powell  did  make  an  offer  of  the  form  in 
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which  it  would  be  referred  to  in  the  final  form  of 

contract  ? 

A.     Yes,  he  did  make  an  offer. 

Q.  You  recall,  with  regard  to  Article  2,  Mr. 
Powell  stated  the  reasons  why  the  company  could 
not  enter  into  such  an  agreement? 

A.    Yes. 

Q.  You  recall  that  he  made  the  statement  that 
the  company  was  willing  to  allow  the  men  full  free- 
dom of  choice  as  to  whether  or  not  they  wanted 
to  join  the  union?  A.    Yes. 

Q.  And  that  the  company  would  agree  to  no 
clause  which  would  force  an  employee,  directly  or 
indirectly,  to  join  the  union?  A.    Yes. 

Q.  And  that  the  company  could  not  accept  the 
proposal  as  contained  in  this  article?  [73] 

A.    Yes. 

Q.  With  regard  to  Section  1,  Article  3,  you  will 
recall  that  Mr.  Powell  did  say  that  the  company 
would  agree  to  a  provision  that  covered  the  subject, 
something  like  this,  ''That  no  employee  shall  work 
less  than  four  hours  a  day"?  Do  you  remember  that 
he  agreed  that  that  would  be  proper? 

A.    I  don't  recall. 

Q.    You  don't  recall? 

A.     No.  But, 


Q.     However, 

Mr.  Walker :     Let  him  finish  the  question,  please. 
Mr.  Ball :     Certainly. 
A.    I  will  tell  you  frankly,  in  answer  to  that 
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question,  that  the  only  recollection  I  have  is  that 
Mr.  Powell  did  offer  to  go  for  that  section,  and  the 
following  two  sections,  provided  they  were  changed, 
and  he  made  this  statement  most  definitely,  if  they 
were  changed  to  coincide  with  what  they  were  doing 
as  a  matter  of  company  policy. 

Q.  (Mr.  Ball,  continuing)  Do  you  mean  to  say 
that  he  used  the  words  "as  a  matter  of  company 
policy"  or  "as  a  matter  of  present  company 
practice ' ' "? 

Trial  Examiner  Bokat:  Is  there  any  real  dis- 
tinction "? 

Mr.  Ball:  I  don't  know,  but  it  is  merely  a  mat- 
ter of  reiteration,  in  order  to  get  at  the  fact. 

Q.     (Mr.  Ball,  continuing)     You  recall,  with  re 
gard  to  Section  2,  [74]  you  did  have  some  discussion 
about  the  needs  of  the  customers  in  the  mail  order 
department,  requiring  the  plant  to  start  as  early  as 
5:30  in  the  morning? 

A.    Yes,  I  remember  that. 

Q.  And  Mr.  Powell  stated  why  the  5 :30  starting 
hour  would  be  necessary  in  order  for  the  company 
to  efficiently  conduct  its  business? 

A.     I  don't  recall  him  saying  that. 

Q.  But  he  may  have,  so  far  as  your  present 
recollection  is  concerned?  A.     It  could  be. 

Q.  With  regard  to  the  discussion  of  Section  3 
of  Article  3,  do  you  recall  Mr.  Powell  stating  that 
he  had  no  objection  to  Section  3,  except  that  we 
could  not  pay  overtime  on  Saturdays,  "Washington's 
Birthday,  or  Armistice  Day? 
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A.     I  don't  recall  anything  like  that. 

Q.  You  rocal]  that  yonietliintj:,'  was  said  differen- 
tiating Washington's  Birthday  and  Armistice  day 
from  the  other  holidays? 

A.  No.  The  only  thing  I  can  recall  is  that  there 
was  an  objection  to  it. 

Q.  So  far  as  your  present  recollection  is  con- 
cerned, the  matter  could  have  been  gone  into? 

A.    Well,  it  could  have  been,  I  guess. 

Trial  Examiner  Bokat :  I  want  to  know  w^hether 
that  is  according  to  your  recollection.  You  say  that 
it  could  have  been.  [75]  That  doesn't  help  me. 

The  Witness:  I  didn't  make  any  notes  of  the 
meetings  at  all,  and  so  far  as  that  is  concerned,  the 
company  had  a  full  opportunity  to  make  a  correct 
record. 

Trial  Examiner  Bokat :  I  imderstand  that,  but  I 
merely  asked  you  if  tliat  was  your  recollection. 

The  Witness:     My  recollection  is  ''No". 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  how 
long  this  meeting  took? 

Trial  Examiner  Bokat:  What  meeting  are  you 
referring  to? 

Mr.  Ball :     The  meeting  of  November  12. 

A.  A  couple  of  hours ;  it  might  have  been  a  little 
more  than  that.  I  think  it  was  a  couple  of  hours. 

Trial  Examiner  Bokat:  When  you  say  ''couple" 
do  you  mean  two,  or  three,  or  four? 

The  Witness:  A  couple  is  two,  according  to  my 
language. 
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Q.  (Mr.  Ball,  continuing)  Where  was  the  meet- 
ing held? 

A.  In  Montgomery  Ward  &  Company,  Mr.  Hud- 
dleston's  office,  the  third  floor,  in  the  afternoon. 

Q.  Now,  turn  to  Article  No.  8,  Sections  2  and  3. 
Do  you  recall  Mr.  Powell  stating  that  the  company 
could  not  agree  to  put  the  final  decision  as  to  dis- 
charge of  an  employee  to  a  third  party,  or  in  the 
hands  of  a  third  party,  or  anyone  other  than  itself? 

A.     I  am  sure  that  he  made  that  statement.  [76] 

Q.  And  he  advanced  as  his  reason  why  the  com- 
pany objected  to  that  particular  wording  of  that 
subject  matter,  the  fact  that  it  was  necessary  for 
the  company  to  control  the  hiring  and  firing  of 
employees  ? 

A.     He  always  insisted  on  that. 

Q.  And  he  therefore  objected  to  the  wording- 
submitted  by  the  union  contract  on  that  point,  or 
the  proposed  contract? 

A.     No,  he  didn't  do  it  just  like  that,  Mr.  Powell. 

Q.     Give  us  your  best  recollection. 

A.  My  best  recollection  is  that  when  we  were  dis- 
cussing Section  3  of  Article  8,  and  also  Section  2, 
Mr.  Powell  said  that  he  wanted  to  be  the  final 
judge  of  those  matters. 

Q.  Pertaining  to  the  discharge  or  hiring  of 
employees  ? 

A.  He  said  that  the  Board  of  Adjustment  would 
be  all  right,  but  if  they  disagreed  with  the  com- 
pany, they  could  not  go  along  with  the  Board  of 
Adjustment's  decision. 
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Q.     Because, 

A.  ,■ — of  the  desire  of  the  company  to  have  the 
fmal  say. 

Q.  As  to  Article  9,  what  is  the  substance  of  what 
took  place  on  that  article? 

A.     That  is  seniority,  is  it  not? 

q.    Yes.  A.    Well, 

Q.  You  had  some  discussion  of  that  clause  in 
the  first  meeting?  A.    Yes.  [77] 

Q.  Do  you  recall  more  fully  what  was  said  on 
that  particular  clause? 

A.  Not  word  for  word,  but  in  i^eneral,  he  gave 
us  the  same  answer  that  applied  to  all  the  articles. 

Q.  Do  you  remember  that  efficiency  was  discussed 
as  the  basis  of  the  selection  of  an  employee  as 
against  seniority? 

A.     To  the  best  of  my  recollection,  yes. 

Q.  And  they  talked  about  adaptability,  promo- 
tability,  and  flexibility  of  employees  and  their  age 
as  being  matters  of  consideration? 

A.  Yes,  they  discussed  that  as  to  present  prac- 
tice. They  said  that  was  the  present  practice. 

Q.  And  that  the  sex  or  marital  status  of  an 
employee  might  enter  into  the  determination  of  the 
selection  of  an  employee?  A.     I  think  so. 

Q.  There  was  a  rather  full  exposition  of  what 
the  company's  practices  were  with  regard  to  the 
selection  of  employees? 

A.  Yes,  and  they  agreed  to  that  article  provided 
that  it  was  changed  to  meet  their  present  practice. 
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Q.  Now,  turning  to  this  wage  scale.  Do  you  re- 
member that  Mr.  Huddleston  was  present  at  the 
meeting  on  November  12?  A.     Yes. 

Q.  Do  you  remember  Mr.  Huddleston  explaining 
the  company's  policy  as  to  wages,  that  the  com- 
pany's policy  was  to  pay  as  much  or  more  than 
competition  paid  for  the  same  work?  [78] 

A.     That  is  what  he  told  us. 

Q.     He  explained  that? 

A.     He  explained  their  position. 

Q.  And  did  you  discuss  whether  or  not  the  com- 
pany was  doing  that? 

A.     I  certainly  did. 

Q.     You  disputed  that? 

A.     I  certainly  did. 

Q,  And  Mr.  Huddleston  explained  that  if  the 
company  was  not  doing  that,  that  the  wage  scales 
would  be  changed  to  meet  that  policy,  did  he  not? 

A.  No;  I  don't  recall  that.  I  recall  asking  if 
he  would  pay  the  same  wages  as  his  competitor  paid. 

Q.  Do  Sears  Roebuck  have  a  mail  order  house 
here  in  Portland? 

A.    Yes,  they  have  a  unit. 

Q.    Isn't  it  just  a  retail  store? 

A.  Yes,  but  they  do  quite  a  bit  of  parcel  post 
business. 

Q.  Sears  have  their  mail  order  house  in  Seattle, 
instead  of  Portland? 

A.  I  imderstand  that  they  have  a  larger  unit 
there,  yes. 
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Q.  You  don't  know  whether  Sears  have  compar- 
able employees  to  all  the  employees  of  Montgomery 
Ward  &  Companj^  in  Portland? 

A.     They  have  some  here. 

Q.  The  bulk  of  the  employees'  work,  in  Sears 
Roebuck  &  Company  is  work  done  in  the  retail 
stores'?  [79] 

A.  They  have  warehousemen  that  don't  get  any- 
where near  the  retail  store. 

Q.    But  their  work  is  for  the  retail  store? 

A.  They  are  working  down  there  across  the 
River,  about  a  mile  away. 

Trial  Examiner  Bokat:  What  was  Mr.  Hud- 
dleston's  reply  when  you  asked  him  if  he  would  pay 
the  same  wages  as  his  competitors? 

The  Witness :  We  could  have  signed  the  contract 
at  that  time  if  he  would  have  complied. 

Trial  Examiner  Bokat:  That  is  hardly  the 
question. 

The  Witness:  Well,  he  stated  that  they  were 
paying  as  high  as  their  competitors,  but,  of  course, 
we  disputed  that. 

Q.  (Mr.  Ball,  continuing)  The  fact  of  the  mat- 
ter is,  isn't  it,  that  you  were  in  touch  with  Mr. 
Glazier,  the  representative  for  the  Western  Ware- 
housemen, about  the  Seattle  situation,  and  closed 
shop  there,  were  you  not  ?  A.    Yes. 

Q.  In  fact,  wasn't  there  an  organization,  or  a 
committee,  of  which  you  were  a  member,  to  handle 
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the  imionization  of  Montgomery  Ward  &  Company 

in  the  11  western  states? 

A.  I  am  an  officer  of  the  Warehousemen's 
Coimcil. 

Q.  This  was  a  specific  committee?  Isn't  that  a 
fact? 

A.  I  believe  there  was  one.  I  think  that  hap- 
pened in  Denver. 

Q.  Now,  do  you  recall  who  was  on  that  com- 
mittee, Mr.  Estabrook? 

A.     Mr.  Wliite  was  on  it.  [80] 

Q.     Mr.  Glazier  of  Seattle  was  on  it? 

A.    Yes,  sir. 

Q.     Who  else  was  on  it?  A.     Myself. 

Q.  There  were  some  others  besides  that,  weren't 
there?  A.     Mr.  Woxburg  of  Denver. 

Trial  Examiner  Bokat :  Does  that  have  any  con- 
nection with  the  issues  here? 

Mr.  Ball:  Yes,  I  think  that  it  does,  because  they 
later  desired  to  speak  for  these  organizations,  in- 
cluding the  organizations  in  Portland. 

Trial  Examiner  Bokat:     All  right. 

Q.  (Mr.  Ball,  continuing)  You  had  occasion  to 
keep  in  touch  with  what  Mr.  Glazier  was  doing  with 
Sears  Roebuck  in  Seattle  in  connection  with  your 
dealings  with  Montgomery  Ward  here? 

A.    Yes. 

Q.  Sometime  in  November  there  was  a  strike 
at  Sears,  was  there  not? 

A.     I  believe  there  was. 
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Q.  And  as  a  result  of  that,  Sears  agreed  to  a 
closed  shop?  A.     Correct. 

Q.  And  that  strike  was  called  about  the  time  the 
Christmas  business  was  building  up  for  Sears? 

A.  I  don't  know  when  the  Christmas  business 
was  building  up. 

Q.    But  it  was  late  in  November?  [81] 

Mr.  Landye:  It  seems  to  me  that  this  is  imma- 
terial to  the  issues  in  this  case.  It  is  very  interesting 
to  know  what  happened  at  Sears,  but  I  don't  think 
that  is  pertinent  to  the  issues  here. 

Trial  Examiner  Bokat :  I  think  that  I  know  what 
coimsel  is  driving  at.  Have  you  anything  to  say, 
Mr.  Ball? 

Mr.  Ball:  I  have  this  to  say:  you  will  notice 
in  the  record  there  is  testimony  that  Mr.  Glazier 
was  present  at  some  of  the  negotiations  involving 
the  Portland  situation. 

Trial  Examiner  Bokat:  I  imderstand,  but  an 
objection  has  been  made  to  the  Sears  closed  shop 
discussion  and  a  contract  being  signed.  I  assume 
that  your  purpose  is  to  show  what  the  Union's  idea 
was  with  reference  to  a  closed  shop  for  Montgomery 
Ward? 

Mr.  Ball:  I  have  a  somewhat  broader  purpose. 
I  propose  to  show  that  some  of  these  discussions 
with  Sears  were  also  brought  in, 

Trial  Examiner  Bokat:  (Interposing)  I  will 
let  the  answer  stand  at  the  present  time,  but  I  don't 
want  to  get  into  discussions  of  the  Sears  strike,  or 
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what  happened  at  Sears,  because  it  has  no  relation 

to  the  issues  in  this  case. 

Q.  (Mr.  Ball,  continuing)  You  recall  that 
sometime  during  the  last  part  of  November,  you 
and  the  other  members  of  this  committee  to  organize 
Montgomery  Ward  had  a  meeting  in  Los  Angeles, 
California?  [82] 

Mr.  Landye:  There  is  no  testimony  in  here  that 
there  is  any  special  committee  to  organize  Mont- 
gomery Ward  &  Company.  Mr.  Estabrook  has  tes- 
tified that  he  is  an  officer  of  the  Warehousemen  of 
the  Western  States  Council,  but  that  was  brought 
out  with  regard  to  a  question  that  was  asked  him  on 
cross  examination  by  Mr.  Ball;  but  tliere  is  no  tes- 
timony in  here  except  that  leading  cross  examina- 
tion as  to  the  purpose  of  the  committee. 

Trial  Examiner  Bokat:  I  will  let  the  question 
stand  as  it  is,  but  lay  a  foundation. 

Mr.  Ball :  May  I  suggest  to  the  Trial  Examiner 
that  the  ])urpose  will  be  apparent,  if  I  am  permitted 
to  proceed  a  little  farther, 

Mr.  Walker:  Let  me  state,  for  the  purpose  of 
the  record,  that  this  testimony  should  be  stricken 
upon  the  company's  failure  to  show  the  relevancy, 
and  I  so  move. 

Trial  Examiner  Bokat:  Well,  it  will  be  ignored 
if  it  doesn't  have  any  connection,  or  considered 
stricken  if  it  has  no  apparent  connection  with  the 
issue. 

Mr.    Landye:     May    the    record    show    that    the 
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Union's  attorney  has  a  running  objection  to  this 

entire  line? 

Trial  Examiner  Bokat :     Yes,  that  may  be  shown. 

Q.  (Mr.  Ball,  continuing)  You  were  aware  of 
the  publicity  that  was  given  in  the  American  Laboi* 
Citizen,  naming  yourself  as  a  member  of  the  com- 
mittee to  organize  Montgomeiy  Ward  ?  [83] 

A.     That  is  correct. 

Mr.  Walker:  I  will  object  to  that  upon  the 
ground  that  it  is  absolutely  immaterial  to  this 
issue.  Further,  I  will  object  on  the  ground  that  the 
answer  of  the  witness  can  be  taken  to  pass  upon  the 
veracity  or  the  accuracy  of  the  statement  in  the 
paper.  In  other  words,  I  have  no  objection  to  the 
answer,  if  the  answer  is  in  regard  to  the  facts. 
However,  here  is  an  article  that  apjjears  in  the 
paper,  and  he  is  asking  the  witness  to  construe  the 
accuracy  or  veracity  of  the  statement  contained  in 
the  paper,  and  I  don't  think  that  it  is  proper. 

Trial  Examiner  Bokat:     You  said  ''yes"? 

The  Witness :     Yes,  my  name  did  appear  there. 

Q.  (By  Mr.  Ball,  continuing)  And  your  com- 
mittee actually  was  formed  for  that  purpose  ? 

A.  Well,  the  newspaper  exaggerated  it,  as  news- 
papers usually  do. 

Trial  Examiner  Bokat :  Was  there  a  special  com- 
mittee formed  to  organize  Montgomerj^  Ward? 

The  Witness :     That  is  correct. 

Q.  (Mr.  Ball,  continuing)  In  the  11  westei'n 
states  that  coincide  with  the  jurisdiction  of  the 
Western  Warehouse  Council  ?  A.     Yes. 
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Q.  And  Mr.  White,  who  was  the  spokesman  for 
that  committee  in  the  meeting  of  November  25, 

A.     Yes,  he  was  the  spokesman.  [84] 

Q.  Mr.  White  was  the  spokesman  for  that  com- 
mittee in  the  meeting  of  November  25  at  Oakland, 
California,  you  say?  A.     Yes. 

Q.  And  Mr.  White  professed  to  be  speaking  on 
behalf  of  your  Local  and  your  organization,  as  w^ell 
as  the  other  members  of  this  council  in  the  meeting 
that  was  held  on  November  25  ? 

A.     No,  I  wouldn't  say  that. 

Q.     He  did  make  that  claim  at  the  meeting? 

A.  He  claimed  that  he  was  speaking  for  and  on 
behalf  of  the  Western  Warehouse  Council. 

Q.  And  also  stated  that  that  included  all  the 
Locals  in  its  jurisdiction? 

A.  Well,  of  course,  those  units  would  be  in- 
cluded in  it. 

Q.  And  this  was  essentially  the  same  committee 
that  had  been  organized  to  bring  about  the  union- 
ization of  Montgomery  Ward?  A.     Yes. 

Q.  And  he  did  profess  to  speak  not  only  for  your 
Local  here  in  Portland,  but  for  the  Retail  Clerks' 
Local  and  for  the  Office  Workers'  Local  here  in 
Portland? 

A.  I  will  have  to  answer  that  ''yes",  but  not 
Mr.  White.  The  Retail  Clerks  had  three  men  in 
that  meeting  representing  them. 

Q.     But  it  was  a  joint  committee  action? 
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A.  It  was  a  joint  committee  of  A.  F.  of  L. 
representatives,  yes. 

Q.  Isn't  it  true  that  towards  the  end  of  Novem- 
ber there  was  a  [85]  meeting  of  this  committee  in 
Los  Angeles,  California? 

A.  No,  that  is  not  true.  I  would  like  to  explain 
that  to  you,  that  there  was  a  meeting,  but  not  that 
committee. 

Q.  There  was  a  meeting  as  to  which  your  activi- 
ties, or  in  which  your  activities  in  Portland  in  sub- 
mitting contracts  to  Montgomery  Ward  and  the 
general  situation  with  regard  to  Montgomery  Ward 
was  discussed?  A.     Yes. 

Q.  And  who  was  present  at  that  meeting?  Do 
3^ou  recall? 

A.  I  do  not.  I  could  furnish  you  with  a  list. 
There  was  at  least  75  people  who  were  present; 
perhaps  a  hmidred. 

Q.     Mr.  Beck  was  present  at  that  meeting? 

A.     Yes,  sir. 

Q.  And  publicity  followed  that  meeting  in  the 
papers  to  the  effect  that  a  decision  had  been  made 
to  take  economic  action  against  Montgomery  Ward 
&  Company  in  the  11  Western  States  unless  they 
signed  up  with  the  union? 

Mr.  Landye:  May  I  have  a  running  objection  to 
this  testimony.  It  is  absolutely  immaterial  and  has 
nothing  to  do  with  the  issues  here.  This  issue  merely 
is  concerned  with  the  relationship  between  Mont- 
gomery Ward  &  Company  and  the  union. 
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Now,  what  has  gone  on  in  an  A  F  of  L  convention 
can  have  no  bearing  here. 

Trial  Examiner  Bokat:  The  complaint  alleges 
that  the  strike  was  called  because  of  respondent's 
refusal  to  bargain  [86]  collectively.  If  it  is  a  fact 
that  it  was  called  for  some  other  reason,  I  don't 
know.  I  take  it  that  it  is  subject  to  connection.  The 
connection  may  be  obvious, — I  don't  know.  It  is 
something  that  I  will  have  to  take,  subject  to  a 
motion  to  strike,  if  it  is  not  connected  np. 

Will  you  read  the  question,  Mr.  Reporter? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

Q.     (Mr.  Ball,  continuing)     Is  that  true? 

A.     Do  you  want  me  to  answer  it? 

Trial  Examiner  Bokat:     Go  ahead. 

A.     Yes. 

Q.  (Mr.  Ball,  continuing)  And  did  the  pub- 
licity in  the  American  Labor  Citizen,  and  other 
labor  papers,  substantially  describe  what  took  place 
at  that  meeting  in  Los  Angeles? 

A.     I  believe  it  did. 

Q.     Now,  at  that  meeting  in  Los  Angeles, 

Trial  Examiner  Bokat:  You  have  raised  a  ques- 
tioji,  unless  they  signed  up  with  the  union;  by 
''they",  do  you  mean  Montgomery  Ward  &  Com- 
pany? 

Mr.  Ball:  Yes,  unless  Montgomery  Ward  signed 
up  with  the  Union. 
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Trial  Examiner  Bokat:  I  just  wanted  to  make 
that  clear. 

(Whereupon  a  document  was  marked  as  Re- 
spondent's Exhibit  No.  1  for  identification.) 

[87] 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what 
the  reporter  had  marked  as  Respondent's  Exhibit 
No.  1.  I  will  ask  you  if  you  recognize  what  it  is? 

Mr.  Landye:  At  this  time,,  although  it  has  not 
been  offered  in  evidence,  before  any  questions  are 
asked  b}^  way  of  identification,  I  want  to  register 
my  objection.  I  have  seen  the  practice  in  many  of 
these  Board  cases  where  such  matter  has  come  in 
through  the  back  door,  b}^  being  identified  and  de- 
scribed and  testified  concerning  before  any  offer  has 
been  made. 

Trial  Examiner  Bokat:  I  think  you  realize  that 
the  objection  is  premature. 

Mr.  Landye:  Yes,  but  I  have  had  some  expe- 
rience in  these  cases,  where  the  evidence  has  come 
in  through  the  back  door,  before  the  document  has 
been  offered. 

Mr.  Ball :  Will  you  read  the  last  question,  please, 
Mr.  Reporter? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

Trial  Examiner  Bokat:  You  may  answer  that 
question. 
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A.     I  don't  see  my  name  there. 
Trial  Examiner  Bokat:     Will  you  read  the  ques- 
tion back  again?  That  is  not  the  question. 

(Thereupon  the  last  question  was  again  read 
by  the  reporter  as  above  recorded.) 

A.     Yes.  [88] 

Q.  (By  Mr.  Ball,  continuing)  Have  you  ever 
seen  a  copy  of  that  before?  A.     Yes. 

Q.  Will  you  describe  for  the  record  just  what 
it  is? 

A.  That  is  a  labor  paper  published  in  San  Fran- 
cisco. It  is  known  as  the  Official  Western  Publica- 
tion of  the  American  Federation  of  Labor. 

Q.  Have  you  read  the  story  that  appeared  in 
that  paper  about  the  concerted  action  against  Mont- 
gomery Ward  in  the  11  Western  States? 

A.     No. 

Q.  You  didn't  read  it  at  the  time  that  it  ap- 
peared? A.     No. 

Mr.  Ball:  Will  you  mark  this  as  an  exhibit,  Mr. 
Reporter  ? 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  as  Respondent's  Exhibit 
No,  2  for  identification.) 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
Reporter  has  marked  as  Respondent's  Exhibit  No. 
2,  and  ask  you  if  you  know  what  that  is? 

A.  Yes,  that  is  another  copy  of  the  American 
Labor  Citizen. 
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Q.     As  of  what  date?  A.     November  22. 

Q.  And  Respondent's  Exhibit  No.  1  was  a  copy 
of  the  same  paper  for  what  date? 

A.     November  29.  [89] 

Q.  I  ask  you  if  yon  have  ever  seen  this  particu- 
lar paper  before?  A.     This  one,  yes. 

Trial  Examiner  Bokat:  Referring  to  Respon- 
dent's Exhibit  No.  2. 

Q.  (Mr.  Ball,  continuing)  You  do  find  your 
name  in  that  particular  article?  A.     Yes. 

Q.  And  that  article  does  actually  describe  the 
formation  of  this  committee  exactly? 

A.     I  would  like  to  read  it  to  make  sure. 

Trial  Examiner  Bokat:  You  may  have  all  the 
time  that  you  want? 

The  Witness:     That  is  it. 

Trial  Examiner  Bokat:  Now,  listen  to  the  ques- 
tion. 

The  Witness:  I  answered  the  question,  Mr.  Ex- 
aminer. He  asked  me  if  it  described  the  formation 
of  this  committee,  and  I  said  that  it  did. 

Q.  (Mr.  Ball,  continuing)  Now,  subsequent  to 
November  22,  when  Respondent's  Exhibit  No.  2  was 
circulated,  and  November  29,  when  Respondent's 
Exhibit  No.  1  was  circulated,  this  meeting  took 
place  at  Los  Angeles  of  this  committee? 

A.     Yes. 

Q.  And  at  that  time,  in  connection  with  the  sub- 
ject matter  of  presenting  demands  to  Montgomery 
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Ward  &  Company,  the  Sears  Roebuck  [90]  closed 

shop  contract  at  Seattle  was  discussed,  was  it  not? 

A.     I  have  no  recollection  of  that  being  discussed. 

Q.  But  you  were  aware  of  it  at  that  time,  that 
Sears  had  such  a  contract  at  St.  PauH 

A.     At  Seattle. 

Q.     At  Seattle?  A.     Yes. 

Q.  And  I  submit  to  you  that  it  is  a  fact,  is  it 
not,  Mr.  Estabrook,  that  the  fact  that  Sears  had 
made  such  a  contract  was  considered  in  the  formula- 
tion of  the  policies  of  this  committee  at  Los  An- 
geles? A.     No,  sir. 

Q.  Now,  when  the  meeting  of  November  25  was 
held,  do  you  remember  who  was  present? 

A.  I  remember  most  of  our  people.  The  only 
man  that  I  can  recall  his  name,  was  Mr.  Powell; 
however,  there  were  other  representatives  of  the 
company  there. 

Q.  Do  you  recall  Mr.  P.  W.  Harris,  vice-presi- 
dent of  Montgomery  Ward  &  Company,  being  pres- 
ent? 

A.  Yes,  I  remember  that  his  name  was  men- 
tioned. 

Trial  Examiner  Bokat:  I  note  that  the  repre- 
sentatives of  the  Company  and  the  Union  have  been 
checking  the  payroll.  For  the  record,  I  will  state 
that  in  an  oft'-the-record  discussion  the  parties  had 
agreed  that  a  check  be  made  of  the  designation  of 
the  various  employees  and  the  membership  cards 
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of  the  Retail  [91]  Clerks  from  the  payroll  furnished 
by  the  respondent.  Now,  I  understand  that  a  check 
has  been  made,  so  I  will  desclare  a  recess  of  ten 
minutes  at  this  time,  in  order  that  the  parties  may 
discuss  it. 

(Whereupon  at  this  time  a  short  recess  was 

taken  after  which  proceedings  were  resumed  as 

follows:) 

Trial  Examiner  Bokat:    Proceed. 

Q.  (Mr.  Ball,  continuing)  Mr.  Estabrook,  that 
Sears'  strike  which  lasted  a  day  at  Seattle,  occurred 
November  19,  did  it  not?  A.     I  don't  know\ 

Q.     Is  that  substantially  the  approximate  date? 

A.  I  don't  know  the  approximate  date.  I  know 
that  they  had  a  strike. 

Q.  That  was  prior  to  November  25  and  prior  to 
the  meeting  at  Los  Angeles? 

A.     I  would  have  to  check  my  records. 

Q.     Maybe  I  can  refresh  your  recollection. 

A.  I  will  accept  the  newspaper  clipping,  or  any- 
thing like  that. 

Trial  Examiner  Bokat:  I  don't  know  how  im- 
portant this  is  going  to  be. 

Mr.  Ball:  Well,  can  we  pass  that  for  the  time 
being  ? 

Trial  Examiner  Bokat:     Yes. 

Q.  (Mr.  Ball:)  I  have  a  newspaper  clipping 
somewhere  on  that.  Now,  to  return  to  this  meeting 
of  November  25  in  Oakland,  Calif-  [92]  ornia.  Do 
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you  recall  this  meeting  being  held  in  one  of  the 

company  offices?  Or  do  you  recall  where   it  was 

held? 

A.  It  was  held  in  the  Montgomery  Ward  build- 
ing in  Oakland. 

Q.  You  don't  recall  the  names  of  the  representa- 
tives of  the  various  labor  unions  who  were  present 
at  that  meeting? 

A.  Almost  all  of  them.  There  were  some  repre- 
sentatives from  some  of  the  smaller  locals  around 
the  Bay  Area.  I  know  them  by  sight,  but  I  don't 
know  their  names. 

Q.  Now,  at  that  time,  the  Portland  contract  was 
not  the  only  one  of  which  a  copy  was  present  at 
the  meeting?  A.     No. 

Q.  There  was  a  copy  of  the  contract  of  the  Re- 
tail Clerks  at  Oakland;  isn't  that  a  fact? 

A.     There  were  various  contracts. 

Q.  There  was  an  open  shop  contract  clause  in 
the  contract  that  was  submitted  at  Oakland,  Cali- 
fornia ? 

Mr.  Landye:  The  same  objection.  Just  what  ma- 
teriality it  may  have,  I  am  at  a  little  bit  of  a  loss 
to  know,  and  I  therefore  want  to  object. 

Trial  Examiner  Bokat:  I  would  like  to  have  the 
record  show  whether  it  is  a  fact  whether  there  was 
a  general  discussion  concerning  proposed  contracts 
not  only  with  the  Portland  division,  but  with  other 
divisions  of  the  company.  This  witness  has  related 
a   general   conversation   that  took  place,  which,    I 
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assume,  not  only  affected  the  Portland  store,  but 
other  stores  of  the  [93]  company  as  well;  is  that 
correct  ? 

The  Witness:    Yes. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  that 
some  discussion  at  that  time  took  place  with  regard 
to  the  closed  shop  clause  in  that  contract  that  I 
just  referred  to?  A.     Yes. 

Q.  And  Mr.  White  had  that  contract  and  asked 
to  have  the  company's  acceptance  of  that  closed 
shop  contract?  A.     That  is  right. 

Q.  There  was  some  discussion  about  some  Retail 
Clerk's  Union  having  made  a  general  rule  at  some 
convention  of  theirs  that  all  of  their  contracts  had 
to  contain  a  closed  shop  clause  % 

A.  I  don't  remember  what  the  Retail  Clerks  said 
on  that  particular  question. 

Q.  But  there  may  have  been  a  discussion  of  that 
kind  at  that  time? 

Mr.  Landye :  All  through  the  hearing  here,  coun- 
sel has  asked  questions  of  that  kind  which  may  leave 
an  inference  to  the  mind  of  the  reader,  or  leave 
the  impression  that  certain  things  did  happen,  al- 
though the  witness  has  not  testified  to  them. 

It  seems  to  me  that  that  is  highly  improper,  and 
that  the  witness  should  only  testify  as  to  the  things 
that  he  knows  something  about,  and  counsel  not  put 
in  his  mouth  the  statement  [94]  that  possibly  some- 
thing may  have  happened,  leaving  the  inference  that 
it  did  happen.  I  think  that  it  is  highly  improper, 
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and  when  a  man  says  he  doesn't  know,  that  should 

be  the  end  of  it,  according  to  the  rules  of  evidence. 

Trial  Examiner  Bokat :  If  the  witness  states  that 
it  might  have  ha^jpened,  and  then  we  have  some 
affirmative  proof  that  it  did  happen,  of  course,  any 
statement  on  the  part  of  the  witness  would  be  of  no 
value  whatsoever.  I  don't  want  to  be  teclmical.  If  it 
might  have  happened,  I  am  interested  in  knowing. 
However,  I  will  let  it  stand  as  some  indication,  al- 
though it  doesn't  have  any  weight  as  positive  testi- 
mony. 

Let's  proceed. 

Mr.  Ball:  I  think  that  there  was  a  question  mv 
answered  ? 

Trial  Examiner  Bokat:  Will  you  read  it,  Mr. 
Reporter  ? 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

A.     I  don't  know. 

Q.  There  was  considerable  discussion  at  that 
meeting,  was  there  not,  with  respect  to  a  closed 
shop  clause  or  a  union  shop  clause,  or  variations  of 
union  preference  clauses'? 

A.  There  wasn't  any  more  discussion  on  that 
than  there  was  on  any  other  part  of  the  contract. 
There  was  some  discussion  on  it,  yes. 

Q.  Do  you  recall  that  when  this  meeting  started, 
Mr.  White  opened  the  discussion  of  the  meeting  of 
November  25  by  saying  [95]   that  this  committee 
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represented  the  Warehousemen's  Union  and  Retail 

Clerk's  Union  in  the  11  Western  States? 

A.    Yes. 

Q.  And  he  mentioned  that  they  had  been  trying 
to  organize  Montgomery  Ward  in  many  localities'? 

A.     Yes. 

Q.  And  that  he  was  discussing  the  entire  situ- 
ation reUiting  to  these  localities? 

A.     That  is  correct. 

Q.  And  that  the  meeting  involved  the  situation 
in  Portland,  and  that  he  was  acting  as  spokesman 
for  a  committee  with  relation  to  the  Portland  con- 
tract as  well  as  to  other  matters? 

A.     I  believe  that  is  correct. 

Q.  Do  you  recall  that  he  made  some  statement 
in  which  he  asked  some  general  questions  about 
the  company's  policy  about  the  union  shop  or  closed 
shop?  A.     I  couldn't  answer  that  yes  or  no. 

Q.  Well,  now,  in  the  course  of  this  meeting  sev- 
eral times  Mr.  White  threatened  economic  action 
against  Montgomery  Ward  &  Company  if  certain 
things  were  not  done,  did  he  not? 

Mr.  Walker:  I  will  object  to  that  as  calling  for 
a  conclusion  of  the  witness. 

A.     I  don't  recall  any  such  statement. 

Q.  You  recall  that  Mr.  White  talked  about  the 
closed  sho]:)  clause  of  the  Retail  Clerk's  contract 
which  had  hve  subdivisions  [96]  Subdivision  A,  B, 
C,  1),  and  E,  in  it,  and  that  he  asked  about,  gen- 
erally,  all   of   the   five   subdivisions   of  the   closed 
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shop  clause?  A.     No,  I  don't  remember  that. 

Q.     That  meeting  lasted  quite  a  while,  did  it  not? 

A.     Yes,  it  did. 

Q.  And  there  were  lots  of  discussions  that  you 
have  not  presented,  which  went  on  in  that  discus- 
sion ? 

A.  Yes;  that  is  right;  there  are  some  that  I 
don't  recollect,  if  they  took  place  at  that  time. 

Q.  There  are  some,  doubtless,  that  took  place 
that  you  do  not  recall? 

A.  There  is  one  that  I  testified  to  that  is  out- 
standing m  my  memory. 

Q.  You  don't  mean  to  represent  to  the  Board, 
naturally,  that  }'ou  have  testified  to  everything  that 
occurred  ? 

A.     No,  and  you  haven't  asked  me  that. 

Q.     I  will  grant  that. 

A.  I  will  answer  any  question  that  you  ask  me, 
that  I  can  remember. 

Q.  I  believe  that.  But,  in  so  far  as  the  questions 
that  have  been  asked  so  far,  they  have  not  covered 
everything  that  was  said,  but  only  what  you  can 
recall?  A.     Yes. 

Q.  And  you  have  not  covered  everything  that 
may  have  been  said  [97]  at  the  meeting  of  Novem- 
ber 25?  A.     That  could  be  very  possible. 

Q.  Now,  during  this  meeting  at  Los  Angeles,  do 
you  recall  exactly  the  date  that  it  took  place? 

A.     Not  the  exact  date. 
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Q.  Have  you  any  records  in  your  files  that  would 
indicate  the  datel 

A.     Yes,  I  have  the  exact  date. 

Q.  And  will  you  be  prepared  tomorrow  to  testify 
what  the  dates  would  be'? 

A.  The  reason  that  I  wouldn't  be  able  to  give 
you  the  date  was  because  the  meeting  lasted  a  week, 
and  it  covered  a  lot  of  things  besides  Montgomery 
Ward  &  Company. 

Q.  In  the  course  of  the  meeting  at  Los  Angeles, 
the  question  of  whether  or  not  the  Teamsters  gen- 
erally in  the  11  Western  States  would  support  the 
economic  action  against  Montgomery  Ward  &  Com- 
pany was  discussed,  was  it  not? 

A.  Yes,  it  was  discussed ;  it  is  a  known  fact  that 
they  would. 

Q.  In  fact,  it  was  more  or  less  the  decision  of 
the  meeting  that  they  would  get  the  support  in  case 
of  economic  action  against  Montgomery  Ward,  of 
the  Teamsters?  A.     Yes,  that  is  right. 

Q.  Do  you  recall  what  date  it  was  that  Mont- 
gomery Ward's  Oakland  house  was  struck? 

A.     Not  without  referring  to  my  file.  [98] 

Q.    If  I  mentioned  December  4, 

A.     , 1  would  say  that  you  were  right. 

Q.  And  you  doubtless  learned,  or  had  calls  from 
Mr.  White  ovei'  the  telephone  about  this  time  con- 
cerning the  action  taken  at  Oakland  ? 

A.     I  read  the  newspapers. 
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Q.  And  Mr.  White  continued  to  represent  your 
Local  here  in  the  negotiations  which  continued  and 
were  conducted  in  Oakland?  A.     Yes,  he  did. 

Q.  And  you  were  informed,  were  you  not,  that 
there  was  a  meeting  in  Oakland  on  December  6, 
at  which  Mr.  Wliite  made  promises  that  no  action 
would  be  taken  at  Portland  mitil  further  discus- 
sions were   had  at   Oakland  *? 

A.     No;  I  don't  recall  any  such  statement  as  that. 

Q.  Didn't  Mr.  White  call  you  and  give  you  that 
information  1 

A.  Mr.  White  called  me  and  gave  me  some  in- 
formation, but  it  was  not  anything  like  that. 

Q.  Then  Mr.  White  neglected  to  pass  that  on 
to  you? 

A.     No  information  like  that  was  given  to  me. 

Q.  Now,  who  did  call  the  strike  in  Portland? 
Wasn't  it  the  Retail  Clerks  who  called  the  strike? 

A.     We  all  called  the  strike. 

Q.  Didn't  you  say  to  Mr.  Brown  on  April  4, 
that  you  came  into  the  strike  to  support  the  action 
of  the   Clerks? 

A.     The  Clerks  originally  called  the  strike.  [99] 

Q.  Your  union  didn't  call  the  strike  except  to 
support  the  action  taken  by  the  Retail  Clerks? 

A.     That  is  right. 

Q.  And  you  did  call  it  to  support  the  action 
taken  by  the  Retail  Clerks? 

A.     Well,  not  exactly,  no. 

Q.     But  you  made  that  statement  to  Mr.  Brown? 
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A.  Not  in  just  that  many  words.  Their  organ- 
ization met  ahead  of  ours,  and  they  took  strike 
action  first;  that  is  about  all  that  it  amounted  to. 
We  took  strike  action  within  the  following  24 
hours. 

Q.  Isn't  it  a  fact  that  the  explanation  for  the 
strike  occurring  at  Portland  on  the  7th,  instead 
of  waiting  for  a  meeting  to  be  held  in  Oakland  on 
the  7th,  was  because  the  Retail  Clerks  had  called 
the  strike,  and  they  w^ere  not  under  Mr.  White's 
jurisdiction  f 

A.     I  don't  know  what  Mr.  White  told  you. 

Q.  If  Mr.  White  made  such  a  statement,  was 
he  correct  or  not?  A.     He  was  correct. 

Q.  Didn't  Mr.  White  at  a  meeting  on  November 
25  state  that  he  and  the  others  present  for  the 
Union  were  speaking  for  the  Retail  Clerks'  Union 
here? 

A.  The  only  person  who  made  that  statement  was 
Mr.  Nathan,  their  International  Representative. 

Q.  That  followed  Mr.  White's  statement  that 
they  were  representing  [100]  all  of  the  Retail  Clerks 
as  the  result  of  the  meeting  of  the  Western  Ware- 
house Coimcil? 

A.  Mr.  White  acted  as  spokesman  for  the  West- 
ern Warehouse  Council. 

Q.     Mr.  White  spoke  for  the  committee? 

A.  No.  Mr.  Nathan  spoke  for  the  International 
Clerks'  Association. 
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Q.  If  Mr.  White  did  say  at  any  time  that  he 
was  speaking  for  the  entire  committee  as  sole 
negotiator,  that  is  not  the  fact*? 

Mr.  Walker:  I  will  object  to  that  as  assuming- 
facts  not  in  evidence. 

Mr.  Ball:     It  will  be  shown. 

Trial  Examiner  Bokat :  I  will  sustain  the  ob- 
jection. 

Mr.  Ball:  I  may  have  that  reconsidered  if  I 
show  the  necessary  basic  facts  % 

Trial  Examiner  Bokat:     Oh,  yes. 

Mr.  Ball :  Without  the  necessity  of  recalling  Mr. 
Estabrook  ? 

Trial  Examiner  Bokat :    Yes. 

Mr.  Ball:  I  would  like  to  have  the  record  show 
that  I  will  have  the  opportunity  to  put  that  in 
without  the  necessity  of  recalling  Mr.   Estabrook. 

Will  you  read  the  last  question,  please? 

(Thereupon  the  question  referred  to  was  read 
aloud  by  the  reporter  as  follows :  [101] 

''Q.  If  Mr.  White  did  say  at  any  time  that 
he  was  speaking  for  the  entire  committee  as 
sole  negotiator,  that  is  not  the  fact?") 

A.     That  is  not  the  fact. 

Q.  (Mr.  Ball,  continuing)  You  and  Mr.  Wliite 
had  some  discussion,  did  you  not,  over  the  phone 
or  otherwise,  about  whether  to  handle  this  matter 
jointly,  sometime  subsequent  to  the  time  you  called 
the  strike,   or  whether  to  handle  it   otherwise? 

Mr.  Landye:    What  does  he  mean  when  he  says 
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''jointly";  does  he  mean  jointly  between  the  Ware- 
housemen in  Portland  and  the  "Warehousemen  in 
Oakland,  or  jointly  between  the  various  unions,  the 
Warehousemen,  the  Clerks  and  Office  Workers? 

Q.  (Mr.  Ball,  continumg)  Let  me  ask  you  this: 
Mr.  White  did  make  reference,  to  your  knowledge, 
did  he  not,  that  he  desired  to  have  the  negotiations 
for  both  Portland  and  Oakland  centered  at,  Oak- 
land ? 

A.     No,  he  did  not.  I  made  that,  statement. 

Q.  That  you  desired  to  have  them  centered  at 
Oakland?  A.    Yes. 

Q.     Under  Mr.  White's  hands! 

A.     No,  sir.  I  would  like  to  explain  that. 

Q.     Go  ahead. 

A.  Mr.  White  and  myself  are  the  two  chief 
officers  of  the  Western  Warehouse  Council.  If  a 
controversy  should  arise  regarding  Montgomery- 
Ward,  or  Safeway  Stores,  or  whoever  the  [102] 
case  might  be,  and  their  main  office  was  in  Oakland 
or  San  Francisco, — that  is,  with  their  headquarters 
in  San  Francisco  or  Oakland,  or  their  labor  rela- 
tions officers  were  there,  or  the  men  to  conduct,  the 
negotiations  were  there,  I  would  go  there  to  repre- 
sent the  Local  myself,  or,  if  it  was  impossible  to 
get  away,  I  would  ask  Mr.  White  to  do  it  for  me. 
Then,  vice  versa,  if  Portland  was  the  main  office, 
and  the  same  situation  existed,  that  Mr.  White 
couldn't  come  to  Portland,  he  would  ask  me. 

Q.     Mr.  White  has  in  times  past  represented  your 
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Local  here  in  negotiations  with  companies  whose 
headquarters  or  whose  responsible  officers  for  such 
problems  are  centered  in  California?  A.    Yes. 

Q.     What  is  the  Western  Warehouse  Council? 

A.  The  Western  Warehouse  Coimcil  is  an  or- 
ganization created  within  the  International  Brother- 
hood of  Teamsters  having  to  do  strictly  wHth  ware- 
house imions.  Our  office  of  the  Western  Warehouse 
Council  is  in  San  Francisco. 

This  Council  functions  throughout  the  11  western 
states,  through  Mr.  White's  office,  because  he  is 
secretary,  and  we  meet  there  once  a  month  to  dis- 
cuss ways  and  means  of  handling  our  problems. 

Q.     What  is  the  Highway  Drivers'  Council? 

A.  That  is  another  organization  created  within 
the  International  Brotherhood  of  Teamsters,  deal- 
ing solely  with  over-the-road  [103]  operations  in  the 
United  States. 

Q.  If  either  of  those  organizations, — have  either 
of  those  organizations  ever  been  selected  by  the 
employees  of  Montgomery  Ward  &  Company  to 
represent  them  for  collective  bargaining  purposes? 

A.    Yes. 

Q.     How  was  the  selection  made? 

A.  The  people  that  are  under  our  jurisdiction 
in  Portland  have  been  told  many  times  of  our  West- 
ern Warehouse  fimctions,  and  how  they  work;  and 
tbey  liave  ahvays  voiced  tlieir  approval  of  those 
matters. 
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Mr.  Landye:  Are  you  going  to  offer  Respon- 
dent's Exhibits  1  and  2? 

Mr.  Ball:    Yes. 

Trial  Examiner  Bokat:  Are  you  going  to  do 
that  now? 

Mr.  Ball:  I  thought  I  would  cross  examine  the 
witness  first. 

Trial  Examiner  Bokat:  In  some  jurisdictions, 
they  limit  the  offer  of  exhibits  through  their  own 
witnesses.  You  can  do  it  any  time  that  you  want, 
provided  you  have  laid  the  proper  foundation  niul 
the  materiality  and  competency  is  shown. 

(Thereupon  a  document  was  marked  as  Re- 
spondent's Exhibit  No.  3  for  identification.) 

Mr.  Landye:  That  is  not  permitted  in  the  Tjocal 
Rules. 

Trial  Examiner  Bokat:  I  will  do  it,  if  counsel 
prefers  to  do  it  that  way.  [104] 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Respondent's  Exhibit  3, 
and  I  will  ask  you  if  you  know  what  that  is? 

Mr.  Landye:  Does  coimsel  have  any  objection 
to  my  looking  at  it? 

Mr.  Ball:     Certainly  not. 

A.    Yes. 

Q.  (Mr.  Ball,  continuing)  Will  you  tell  the 
Examiner  what  it  is? 

A.  This  is  a  request  from  the  secretary  of  our 
Western   Warehouse    Council,   Mr.   White,    asking 
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Montgomery  Ward  &  Company  what  they  intend 
to  do  about  meeting  with  our  local  organization  as 
to  negotiations,  how  they  are  going  to  take  place, 
and  when,  and  so  forth,  and  telling  them  that  it 
should  be  done  by  a  certain  time. 

Q.  You  recognize  Mr.  White's  signature  to  that 
letter,  do  you  not?  A.     Oh,  yes. 

Q.  And  you  knew  that  that  letter  was  written 
at  that  time? 

A.     We  instructed  him  to. 

Q.  The  ''we"  being  the  committee  that  we  have 
spoken  of  before?  A.     That  is   correct. 

Trial  Examiner  Bokat:  The  Warehousemen's 
Committee  ? 

The  Witness:     That  is  correct. 

Q.  (Mr.  Ball,  continuing)  Now,  turning  to  the 
meeting  of  [105]  December  13  in  Portland,  let  me 
ask  you  whether  or  not  prior  to  that  time  you 
had  or  had  not  withdrawn  authority  from  Mr.  Wliite 
to  speak  for  the  Portland  Local  at  Oakland. 

A.  I  don't  know  that  there  was  any  authority 
to  withdraw.  I  don't  understand  the  question  at  all, 

Q.  Had  you  at  any  time  notified  Mr.  White  in 
any  negotiations  he  might  be  conducting  at  Oak- 
land, that  he  was  not  to  speak  for  the  Portland 
Local  ? 

A.  No.  Nobody  ever  gave  him  any  mstructions 
like  that. 

Q.  Do  you  recall  that  at  that  meeting  of  Decem- 
ber 13,  Mr.  Brady  was  present? 


220  Nat'l  Labor  Belations  Board 

(Testimony  of  J.  W.  Estabrook.) 

A.    Yes,  he  was. 

Q.  You  recall  also  that  the  first  remarks  made 
at  that  meeting  were  made  by  Mr.  Brady,  were 
they  not?  A.     I  don't  know  exactly. 

Q.     On  behalf  of  the  Central  Labor  Council? 

A.  He  spoke  on  behalf  of  the  Central  Labor 
Council,  yes. 

Q.  And  then  you  stated,  did  you  not,  that  your 
union,  and  all  the  imions  present  at  that  meeting, 
were  particularly  concerned  with  the  matter  of 
recognition  ? 

A.     No,  I  don't  think  that  I  made  that  statement, 

Q.  Did  you  at  any  time  discuss  whether  your 
union  had  been  recognized? 

A.    Yes.  I  had  discussed  that. 

Q.    And  Mr.  Powell  at  that  meeting  stated,- — ■ 

[106] 

A.  (Interposing)  Mr.  Powell  stated  at  that 
time  and  at  any  other  time  that,  he  did  recognize 
the  union. 

Q.  Just  a  minute.  Mr.  Powell  stated  at  that 
time  that  he  would  recognize  your  imion  in  ac- 
cordance with  the  certification  of  the  National  Labor 
Relations  Board? 

A.  That  is  right.  And  I  also  asked  him  about 
the  Clerks. 

Q.     What  was  the  reply  about  the  Clerks? 

A.  That  they  had  written  a  letter  admitting  that 
the  Clerks  had  a  majority  of  the  people. 

Q.    A  majority  of  the  employees?  A.    Yes. 
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Q.  You  say  that  he  had  written  a  letter  to  the 
Clerks?  A.     Yes. 

Q.     Do  you  know  where  it,  is? 

A.     No,  but  I  imagine  that  Mr.  Dixon  has  it. 

Mr.  Ball:     Mr.  Dixon,  do  you  have  such  a  letter? 

Mr.  Dixon:     From  the  company  stating 

Mr.  Landye:  Just  a  moment.  Is  he  going  to  ex- 
amine everybody  in  the  court  room? 

Trial  Examiner  Bokat:     Off  the  record. 

(Discussion  off  the  record.) 

(Thereupon  a  document  was  marked  as  Re- 
spondent's Exhibit  No.  4  for  identification.) 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Respondent's  Exhibit  No. 
4,  and  ask  you  if  that  [107]  is  not  the  letter  that 
you  mentioned  as  being  written  by  the  company 
to  the  Retail  Clerks,  to  which  you  have  just  made 
reference?  A.     I  believe  it  is. 

Trial  Examiner  Bokat:  The  only  difficulty  we 
have  with  reference  to  offering  exhibits  in  bulk  is 
that  it  is  hard  to  recall  the  ones  on  w^hich  proper 
foundations  have  been  laid.  For  instance,  as  to 
Respondent's  Exhibit  No.  1,  a  proper  foundation 
has  not  been  laid,  as  the  wituess  said  that  he  had 
never  read  it,  although  he  stated  that  he  had  seen  it. 
When  several  exhibits  are  offered  at  one  time,  that 
is  the  difficulty  that  we  run  into. 

Mr.  Ball :  I  would  be  happy  to  offer  at  this  time 
Respondent's  Exhibits,  1,  2  and  3. 
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Mr.  Walker:  I  object  to  the  offer  of  Respon- 
dent's Exhibits  1  and  2  upon  the  ground  that  the 
respondent  has  not  properly  identified  them.  It  lacks 
sufficient  foundation  to  establish  materiality  or 
relevancy;  and  I  also  object  on  the  groimd  that 
the  contents  of  the  article  are  incompetent,  irrele- 
vant and  immaterial.  That  objection  runs  to  re- 
spondent's Exhibit  No.   1. 

As  to  Respondent's  Exhibit  No.  2,  I  object  to 
it  on  the  groimd  that  it  is  incompetent,  irrelevant 
and  immaterial. 

Mr.  Landye:  I  object  to  Respondent's  Exhibits 
1  and  2  on  the  ground  that  they  are  not  the  best 
evidence.  They  are  merely  newspaper  items  that 
are  put  in  while  the  witness  is  on  the  stand,  [108] 
and  it  is  clearly  beyond  the  best  evidence  rule.  It 
is  attempting  to  put  in  secondary  evidence,  gather- 
ed by  a  newspaper  reporter,  and  I  suggest  that 
they  ask  the  witness. 

Mr.  Ball :  May  I  call  the  Examiner's  attention  to 
the  fact  that  counsel  for  the  union  is  simply  reiterat- 
ing or  reinforcing  the  objections  made  by  counsel 
for  the  Board;  in  other  words,  his  objections  are 
supplemental  to  the  objections  made  by  counsel  for 
the  Board.  That  goes  to  the  matter  of  being  sub- 
jected to  a  double-barreled  prosecution,  which,  I  sub- 
mit, is  a  violation  of  orderly  procedure. 

Trial  Examiner  Bokat :  If  I  recall  the  testimony 
of  the  witness  correctly,  I  believe  that  a  proper 
foundation  has  been  laid  with,  reference  to  Respon- 
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dent's  Exhibit  2.  Of  course,  the  witness  stated  that 
what  was  contained  in  that  particular  article  took 
place.  I  don't  know  what  particular  part  of  Re- 
spondent's Exhibit  No.  2  you  are  offering.  There  are 
approximately  six  pages  in  the  issue  of  the  paper. 
Just  what  are  you  offering?  Let  us  take  one  at  a 
time.  Referring  to  Respondent's  Exhibit  No.  2, 
what  do  you  offer?  Do  you  offer  the  entire  paper, 
or  a  part  of  it? 

Mr.  Ball:  I  offer  the  entire  paper,  but  if  that 
is  not  admitted,  then  alternatively,  I  offer  that 
portion  on  the  first  page  which  contains  the  head- 
liiifj,  seven  columns  wide,  together  with  the  article 
relating  to  that  headline  on  the  first  page,  and 
wherever  it  appears  on  subsequent  pages.  [109] 

The  headluig  that  I  refer  to  is  "A  F  of  L  ready 
to  move  on  Montgomery- Ward. " 

I  am  offering  that,  and  the  article  which  fol- 
lows that,  and,  also,  the  advertisement  which  ap- 
pears separately,  on  page  4,  addressed  to  ''Every 
member  and  friend  of  organized  labor  in  the  11 
Western  States". 

Trial  Examiner  Bokat:  I  will  rule  first  on  the 
general  offer,  and  I  will  reject  the  general  offer  of 
the  entire  newspaper.  As  to  your  alternative  offer, 
in  regard  to  the  specific  article  offered,  I  believe 
that  the  witness  testified  that  that  meeting  took 
place  as  set  forth  in  that  j^articular  article.  Is  that 
correct  ? 
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The  Witness:  Yes,  but  the  only  thing  is,  Mr. 
Examiner,  that  the  man  tliat  reported  this  didn't 
put  it  all  in.  He  may  have  put  too  much  in  there, 
or  he  may  not  have  put  enough  in  there.  I  can't 
say  that  it  is  exactly  what  took  place. 

Trial  Examiner  Bokat:  Is  it  substantially  an 
accurate  reflection  of  what  took  place  at  the  meet- 
ing? 

The  Witness:     Substantially,  no. 

Mr.  Ball:  I  will  object  to  that.  The  witness  is 
changing  his  testimony. 

The  Witness :  That  is  a  part  of  what  took  place ; 
this  meeting  was  over  a  period  of  a  week. 

Trial  Examiner  Bokat:  Does  what  is  set  forth 
here  represent  a  part  of  what  took  place  in  an 
accurate  way?  [110] 

The  Witness:     A  part. 

Trial  Examiner  Bokat:  Is  that  correctly  set 
forth? 

The  Witness:     Fairly  accurate. 

Trial  Examiner  Bokat:  What  is  the  purpose  of 
the  offer? 

Mr.  Ball :  Without  exhibiting  the  purpose  of  the 
offer, 

Trial  Examiner  Bokat:  Of  course,  without  your 
statement,  I  am  at  a  loss  to  know.  However, 

Mr.  Ball:  (Interposing)  It  is  offered  for  the 
following  reasons :  first, — and  let  these  reasons  apply 
to  both  the  general  offer  and  the  offer  of  the  specific 
portion, — that  it  has  been  shown  that  Mr.   Esta- 
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brook  is  perfectly  familiar  with  the  fact  that  this 
was  printed  and.  caused  to  be  read  by  the  general 
public,  and  published  and  circulated  by  the  Amer- 
ican Labor  Citizen,  and  that  the  said  statement 
is  correct. 

The  Witness :     So  far  as  the  publishing  of  it,  yes. 

Mr.  Ball :  And  this  states  facts  which  were  made 
known  to  this  respondent,  matters  more  or  less  of 
common  knowledge,  which  were  known  to  this  re- 
spondent prior  to  some  of  the  meetings  which  were 
taking  place,  and  they  have  a  bearing  upon  the 
subject  matter  to  be  discussed  and  the  contents  and 
course  of  these  collective  bargaining  sessions ;  third, 
that  the  events  set  forth  in  this  newspaper,  and 
the  fact  that  the  newspaper  itself  was  circulated, 
bear  directly  upon  the  allegation  that  this  strike 
was  due  to  mifair  labor  practices,  namely,  the  fail- 
ure to  bargain  with  the  union  represented  by  Mr. 
Estabrook.  [Ill] 

I  will  reserve  the  right  to  state  further  reasons 
later. 

Trial  Examiner  Bokat:  I  will  receive  it  in  evi- 
dence. I  frankly  don't  know  what  is  going  to  de- 
velop yet.  It  may  have  some  relevancy,  and  again, 
it  may  not. 

(Whereupon  the  document  heretofore  marked 
as  Respondent's  Exhibit  2  for  identification, 
was  received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  2 

American  Labor  Citizen 

San  Francisco,  Friday,  November  22,  1940 

AFL  Ready  to  Move   On  Montgomery  Ward 

Concerted  Action 
Being  Formulated 
In  Entire  West. 

Teamsters,  Warehousemen, 

Clerks,  Engineers  And 

Machinists  To 

Coordinate  Efforts  Against 

Labor-Resisting  Company. 

Economic  Action  in 

11  Western  States  to  Start 

As  All  Union  Members  Urged 

To  Discontinue  Patronage. 

(See  page  four) 

San  Francisco. — Continual  stalling  and  a  series 
of  conferences  that  plainly  indicate  a  definite  anti- 
labor  policy  on  the  part  of  Montgomery  Ward,  na- 
tional chain  store  company,  together  with  active 
anti-labor  effort  of  the  company  in  most  of  its  opera- 
tions in  the  West,  is  about  to  bring  economic  action 
of  coordinated  AFL  effort  against  the  company  in 
the  11  western  states. 

A  committee  representing  AFL  units  concerned 
with  store  operation  has  been  formed.  This  com- 
mittee, at  present  fruitlessly  attempting  a  solution 
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of  the  many  and  various  problems  instituted  against 
labor  by  the  hedging  company,  is  formulating  plans 
for  united  action  in  all  points  in  the  West  in  which 
the  company  operates.  The  committee  represents 
the  teamsters,  warehousemen  and  retail  clerks  and 
has  the  active  support  of  the  engineers  and  ma- 
chinists and  western  AFL  office. 

Committee  Personnel 

Personnel  of  the  committee  includes  Joseph  M. 
Casey,  international  teamster  representative;  T.  A. 
White,  secretary  of  the  Western  Warehouse  Coun- 
cil; Russell  Nathan,  international  representative  of 
the  retail  clerks ;  George  Towers,  secretary  of  Ware- 
housemen's Local  853  of  Alameda  County;  Jack 
Esterbrook,  secretary  of  Warehousemen's  Local  206 
of  Portland,  Oregon;  Fred  Dixon,  secretary  of  Re- 
tail Clerks  Local  1257  of  Portland,  Oregon;  William 
Wood,  president  and  business  representative  of  Re- 
tail Clerks  Local  47  of  Oakland,  California,  and 
B.  I.  Bowen,  secretary  of  the  Seattle  Joint  Council 
of  Teamsters. 

The  committee,  representing  as  it  does  the  entire 
teamster  and  clerk  etfort  in  the  West,  is  indicative 
of  the  seriousness  of  this  Montgomery  Ward  affair. 
The  committee  is  authorized  to  act  by  the  various 
internationals  and  a  drastic  program  is  being  for- 
mulated to  advise  the  company  through  economic 
action  that  the  anti-labor  merry-go-round  idea  that 
the  company  has  established  in  its  labor  relation 
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policy  has  come  to  a  stop  and  that  the  meriy-go- 

round  has  broken  down. 

Every  Point 

During  the  past  six  months  reports  have  been 
coming  into  the  western  office  of  AFL  of  anti-imion 
pressure  and  practices  of  Montgomery  Ward  from 
practically  every  point  of  operation  in  the  West. 
A  company  union  in  the  Fresno,  California,  store ; 
a  seven  months'  picket  line  on  the  store  at  Pittsburg 
in  California.  Refusal  to  talk  in  Oakland,  Califor- 
nia, and  in  Portland,  Oregon,  where  both  the  ware- 
housemen and  the  clerks  show  a  majority  of  em- 
ployes. Subtle  coercion  of  employes  at  Redding, 
Santa  Rosa  and  Petaluma;  trouble  in  Modesto  and 
discouragement  of  unionization  at  Los  Angeles, 
Marysville  and  many  other  California  operations. 
Denver,  Colorado,  Nampa,  Idaho,  Tacoma,  Wash- 
ington, and  other  points  in  the  West  report  dif- 
ficulty in  organizational  effort  with  this  company. 

The  meetings  with  the  company  in  the  West  have 
been  held  with  William  Powell,  their  labor  relations 
employe,  who  by  his  conciliatory  delay  tactics  has 
given  direct  evidence  that  either  he  has  no  power 
to  act  for  the  company  or  that  the  policy  of  the 
company  is  being  followed  parrot-like  by  Powell. 
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To  Every  Member  and  Friend  of  Organized  Labor 
in  the  Eleven  Western  States! 

For  the  Preservation  of  the  Very  Principles  and 
and  Ideals  of  Organized  Labor,  It  Is  Important 
That  You 

Do  Not  Patronize 

Montgomery   Ward 

This  National  Chain  Store  Company  Is  Combating 
Legitimate  Organization  in  Practically  Every 
One  of  Its  Operations  in  the  Entire  West. 

They  refuse  to  recognize  majorities  of  clerks  or 
warehousemen. 

They  refuse  to  seriously  discuss  these  majorities 
and  decently  negotiate  with  union  officials. 

They  are  sanctioning  ''company  imions"  in  many 
points  of  operation. 

They  discourage  unionization  among  their  em- 
ployes. 

They  refuse  to  sign  unionized  contracts. 

They  refuse  to  officially  notify  their  employes 
that  they  may  join  a  union  if  they  wish  to. 

Their  entire  laboi'  relations  policy  is  one  of  con- 
ciliatory delay,  thereby  giving  positive  evidence 
that  they  do  not  want  unionization. 

They  handle  nationally  boycotted  unfair  merchan- 
dise, despite  the  fact  that  they  have  been  repeatedly 
requested  to  cooperate  with  imion  workers  who 
make  up  the  bulk  of  their  customers. 
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AFL  warehousemen,  teamsters,  retail  clerks,  en- 
gineers and  machinists  are  about  to  take  action 
against  this  labor-biased  unfair  firm  throughout 
its  entire  operation  in  the  eleven  western  states. 

Nearly  every  point  of  operation  in  the  territory 
reports  difficulty  with  this  concern.  Reports  of  this 
nature  are  at  hand  from  Portland,  Oregon ;  Tacoma, 
Washington;  Los  Angeles,  Oakland,  Fresno,  Mo- 
desto, Redding,  Santa  Rosa,  Petaluma,  Marysville, 
Pittsburg  and  other  California  cities;  from  Denver, 
Colorado;  from  Nampa,  Idaho,  and  elsewhere. 

In  Justice  to  Your  Fellow  Workers  and  for  the 
Preservation  of  Your  Own  Union  Principles  you 
Must  Not  Patronize  This  Unfair  Firm! 


Trial  Examiner  Bokat:  Now,  as  to  the  adver- 
tisement which  you  oi¥er,  I  am  trying  to  determine 
its  relevancy. 

Mr.  Ball:  May  I  call  the  Examiner's  attention 
to  the  fact  that  Mr.  Estabrook  stated  that  he  knew 
it  was  circulated. 

Mr.  Walker:  No,  he  said  he  knew  that  it  was 
published. 

Trial  Examiner  Bokat:  I  will  accept  the  adver- 
tisement. I  will  overrule  the  objection.  Respondent's 
Exhibit  No.  2  will  be  received,  only  in  so  far  as 
it  contains  the  article  appearing  under  the  title 
'^A  F  of  L  ready  to  move  on  Montgomery  Ward" 
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and  the  advertisement  that  appeared  in  the  news- 
paper to  which  reference  has  been  made. 

Now,  with  regard  to  Respondent's  Exhibit  No.  1  ? 

Mr.  Ball:  May  I  have  the  privilege  of  asking  a 
few  additional  questions? 

Trial  Examiner  Bokat :  I  think  that  you  had 
better. 

Q.  (Mr.  Ball,  continuing)  Calling  your  atten- 
tion to  the  headline  of  the  particular  article,  ''Dead- 
line today." 

A.     Where  does  it  say  "Deadline  today"?  [112] 

Q.  Does  that,  as  a  matter  of  fact,  refer  to  a 
deadline  on  that  date? 

A.  Not  so  far  as  I  am  concerned.  How  could 
it  be  the  deadline  when  the  strike  was  not  called 
until  the  4th  of  December? 

Trial  Examiner  Bokat:     I  am  sure  I  don't  know. 

The  Witness :     Neither  do  I. 

Q.  (Mr.  Ball,  continuing)  Do  you  know  what 
is  meant  by  the  statement  ''Deadline  today"? 

A.     I  am  sure  I  don't  know. 

Q.  So  far  as  you  are  concerned,  the  fact  that 
there  was  a  deadline  set  is  not  correct? 

A.  Not  so  far  as  I  am  concerned,  in  connection 
with  the  newspaper. 

Q.  What  about  the  statement  in  the  paper, 
"Teamster  and  Clerk  Units  in  Northern  California 
have  already  moved  against  the  company  at  Red- 
ding, Denver,  Colorado,  Portland,  Oregon,  and 
other  points  in  the  West  are  poised  and  ready  to 
act  against  the  company".  Is  that  true? 
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Mr.  Landye:  This  is  exactly  what  I  had  iii  mind 
when  I  objected  to  these  exhibits  being  identified, 
and  then  testimony  being  taken  on  them  or  concern- 
ing them  without  being  offered  in  evidence.  It  is 
simply  throwing  the  exhibits  m  through  the  back 
door,  and  much  of  the  matter  is  brought  into  the 
record  without  following  the  proper  legal  procedure. 
I  thhik  that  it  is  time  that  some  sort  of  procedure 
be  estal)lished.  Tliat  is  [13]  not  a  fair  way  to  do  it. 

Mr.  Ball :  May  I  suggest  again,  on  the  matter  of 
elements  of  fair  procedure,  that  two  ]:)arties  object- 
ing at  once, 

Trial  Examiner  Bokat:  (Interposing)  I  will 
make  it  clear  that  so  far  as  union  counsel  is  con- 
cerned, he  has  a  right  to  participate  in  the  pro- 
ceeding; and,  so  far  as  the  objection  of  union  coun- 
sel is  concerned,  I  think  that  the  objection  is  a  good 
one. 

Mr.  Ball:  Do  I  understand  that  the  objections  of 
the  Union  are  not  the  objections  of  the  Board? 

Trial  Examiner  Bokat:  Absolutely.  The  Union 
has  a  separate  status  in  this  proceeding.  Counsel 
for  the  union  has  a  right  to  object  for  and  on  behalf 
of  the  Union,  but  not  for  the  Board. 

I  am  only  accepting  his  objection  on  behalf  of  the 
Union. 

Mr.  Ball:  Then,  notwithstanding  his  objection, 
this  exhibit  remains, 

Trial  Examiner  Bokat:  I  have  not  ruled  on  Re- 
spondent's Exhibit  No.  1. 
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Mr.  Walker:  Furthermore,  if  they  are  not  in 
evidence,  they  are  not  in  evidence. 

Trial  Examiner  Bokat:  We  will  come  to  that 
point.  I  think  that  the  objection  is  correct.  I  want 
to  get  at  the  fact.  I  don't  know  whether  that  is 
going  to  have  any  bearing  on  the  case.  If  it  is  going 
to  be  helpful,  I  want  to  let  it  in. 

Mr.  Ball:     Off  the  record?  [114] 

Trail  Examiner  Bokat:     Off  the  record. 

(Discussion  off  the  record) 

Mr.  Ball :  I  have  withdrawn  the  previous  ques- 
tion. 

Trial  Examiner  Bokat:  All  right,  put  the  next 
question  to  the  w^itness. 

Q.  (Mr.  Ball,  continuing)  Calling  your  atten- 
tion, Mr.  Estabrook,  to  the  fourth  paragraph  in 
Respondent's  Exhibit  No.  1,  relating  to  Montgomery 
Ward  &  Company,  I  will  ask  you  whether  the  para- 
graph there  set  forth  is  substantially  correct? 

A.  No,  it  is  not;  it  is  very  misleading;  it  cer- 
tainly is  not  in  there  right.  The  editor  of  this  paper 
printed  the  article,  and  when  he  did  it,  he  put  it 
in  as  a  misleading  article;  that  is,  it  is  misleading 
and  does  not  tell  the  facts. 

Q.  Then  would  you  say  that  Montgomery  Ward 
&  Company,  reading  this,  assuming  that  it  was  a 
reputable  publication,  believing  this,  had  received 
an  erroneous  impression? 

Mr.  Walker :  I  will  object  to  that  as  calling  upon 
the  witness  to  pass  upon  the  truth  and  accuracy  of 
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the  article;  and,  secondly,  to  call  upon  the  witness 

to  determine  what  is  going  on  in  the  minds  of  other 

people. 

Trial  Examiner  Bokat :  Yes,  it  is  purely  con- 
jectural. I  will  have  to  sustain  the  objection  to  the 
question  in  that  form. 

Mr.  Ball :     I  will  let  the  record  stand  on  that  one. 

Trial  Examiner  Bokat:  All  right.  If  it  is  the 
respondent's  position,  Mr.  Ball,  that  the  Company, 
because  of  these  new^spaper  [115]  articles,  adopted 
a  certain  attitude,  or  were  led  to  believe  certain 
things,  of  course,  that  would  be  an  element  of 
defense.  You  have  not  stated  the  position  of  the 
respondent.  I  don't  know  what  the  position  of 
the  respondent  is. 

Mr.  Ball:  May  I  state  this  to  the  Examiner: 
that  in  the  trial  of  any  lawsuit  it  is  necessarily 
true,  in  the  examination  of  one  mtness  there  is  not 
before  the  Examiner  and  before  Counsel  all  of  the 
record  that  wdll  be  brought  out  in  the  examination 
of  others,  but  in  an  orderly  procedure,  it  seems  to 
me  that  facts  that  should  be  brought  out  in  the  case, 
which  pertain  to  relevant  matters,  should  be  per- 
mitted, so  that  counsel  could  develop  his  story  in 
an  orderly  way. 

Trial  Examiner  Bokat:  I  don't  intend  to  limit 
you  unfairly.  I  merely  want  to  understand  your  po- 
sition, and  what  you  are  getting  at.  If  I  see  your 
])oint  clearly,  I  am  going  to  permit  you  to  go  ahead. 
I  don't  want  at  any  time  to  appear  to  be  arbitrary. 
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I  am  here  to  protect  the  rights  of  everybody,  and 
I  want  to  get  the  facts  fairly  and  squarely.  That 
is  my  position. 

Mr.  Ball:  We  all  concur  in  that.  Do  I  under- 
stand that  the  exhibit  is  excluded  both  as  to  the 
specific  article  and  as  to  the  entire  paper? 

Trial  Examiner  Bokat:     I  have  not  ruled  on  it 

yet. 

Mr.  Ball:  I  offer  the  paper  for  what  it  states, 
and  also  the  article  specifically  mentioning  the  re- 
spondents in  that  paper. 

Mr.  Walker:     I  renew  my  objection.   [116] 

Mr.  Landye:  Counsel  for  the  Union  object  to 
the  paper  on  the  same  grounds  that  they  objected 
before,  and,  for  the  further  reason  that  the  best 
evidence  of  the  meetings,  if  they  can  be  secured, 
w^ould  be  the  minutes. 

Trial  Examiner  Bokat:  I  am  afraid  that  I  will 
have  to  sustain  the  objection,  without  reading  it, 
because  the  witness  has  testified  that  it  does  not 
fairly  reflect  what  took  place  at  that  meeting.  Am 
I  correct? 

The  Witness:     That  is  correct. 

Trial  Examiner  Bokat:  Inasmuch  as  he  made 
that  statement,  I  don't  see  how  I  can  possibly  accept 
that  article.  You  may,  Mr.  Ball,  want  to  withdraw 
the  offer. 

Mr.  Ball:  I  shall  probably  renew  it;  I  don't 
wish  to  withdraw  it. 

Trial  Examiner  Bokat:     I  mean,  at  this  time. 
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I  will  refuse  respondent's  exhibit  No.  1,  and  ask 
that  the  reporter  mark  it  as  a  rejected  exhibit. 

Is  there  any  objection  to  Respondent's  Exhibit 
No.  3? 

Mr.  Walker:     No  objection. 

Trial  Examiner  Bokat:  It  will  be  received  and 
marked  in  evidence  as  Respondent's  Exhibit  3. 

RESPONDENT'S  EXHIBIT  No.  3 

Western  Warehouse   Council 

400  Brannan   Street — San  Francisco,   California 

Garfield  1074 

Officers 

President  Vice  President 

A.  C.  Fortey  W.  L.  Glazier 
Local  595  Local  117 

Los  Angeles,  California  Seattle,  Wash, 

Secretary-Treasurer 

Thos.  White 

Local  860 

San  Francisco,  Calif. 

Trustees 
H.  L.  Woxberg  A.  J.  Rulil 

Local  13  Local  334 

Denver,  Colo.  Spokane,  Wash. 
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Affiliated  With 

American  Federation  of  Labor 

Western  Conference  of  Teamsters 

Joint  Coimcils  in  Eleven  Western  States 
and  Canada 

November  7,  1940 

Mr.  Powell 

Montgomery  Ward  Company 
29th  Avenue  &  14th  Street 
Oakland,  California 

Dear  Sir: 

The  Western  Warehouse  Council  representing 
fifty-eight  local  Unions  in  the  eleven  western  states 
in  a  meeting  in  San  Francisco  on  November  6,  1940, 
discussed  the  Montgomery  Ward  Company  situa- 
tion in  this  territory.  Our  organization,  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  has  for 
some  time  attemj^ted  to  organize  the  workers  com- 
ing withm  our  jurisdiction  and  employed  by  the 
Montgomery  Ward  Company. 

In  the  cases  of  Portland,  Oregon  and  Oakland, 
California  this  organization  has  been  very  nearly 
completed.  In  the  case  of  Portland  the  National 
Labor  Relations  Board  election  has  designated  our 
local  Union  #206  as  the  bargaining  agent  for  these 
people.  Despite  the  results  of  this  vote  and  despite 
the  rights  of  the  workers  involved  to  be  represented 
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by  our  local  Union  in  this  locality  the  firm,  through 
your  office,  has  up  to  the  present  time  refused  to 
sign  an  agreement  for  the  wages,  hours  and  work- 
ing conditions  of  these  people. 

We  therefore  wish  to  advise  you,  as  legal  repre- 
sentative of  the  firm,  that  the  Western  Warehouse 
Comicil  will  on  November  15,  1940,  take  economic 
action  against  the  firm  of  Montgomery  Ward  and 
Company  in  all  of  its  operations  west  of  Denver, 
Colorado  unless  labor  disputes  with  Mr.  Jack  Esta- 
brook of  Portland,  Oregon,  Mr.  George  Towers  of 
Oakland,  California,  Mr.  Arthur  Fortey  of  Los 
Angeles,  California,  Mr.  A.  Ruhl  of  Spokane,  Wash- 
ington, Mr.  H.  Woxberg  of  Denver,  Colorado,  Mr. 
Paul  Berg  of  Martinez,  California  and  Mr.  George 
Stokel  of  Sacramento,  California,  are  settled  to  the 
satisfaction  of  our  organizations  on  or  before  that 
date. 

Our  individual  local  Unions  have  reported  a  great 
deal  of  intimidation  and  coercion  on  the  part  of 
the  company  towards  members  of  our  locals  em- 
ployed by  the  firm. 

We  desire  to  advise  you  that  this  united  action  is 
being  taken  because  of  the  actions  of  your  petty 
executives  in  the  districts  mentioned.  Our  office  in 
San  Francisco  will  be  glad  to  sit  down  with  you 
before  the  fifteenth  of  November  to  discuss  anything 
you  may  have  in  mind  if  you  do  not  desire  to  fore- 
stall the  action  which  I  have  been  instructed  to 
advise  you  of.  I  may  be  contacted  at  GArfield  1074, 
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400  Brannau   Street,   San   Francisco,   and   will   be 
available  there  from  now  until  Xorember  15. 
Very  truly  youi*s, 

THOMAS  WHITE 
Sec  y-Treas. 

An  Affiliate   of   the   International   Brotherhood   of 
Teamsters. 

Nov.  8,  1940. 

TW/jk 

OEr-21320 

AFL-155 


Q.  (Mr.  Ball,  continuing)  Turning-  to  the  meet- 
ing of  December  13,  Mr.  Estabrook.  Mr.  Glazier  of 
Seattle  was  not  jjresent  at  the  meetmg  here  in  Port- 
land? A.     Yes,  he  was.  [117] 

Q.  That  is  what  I  thought  I  asked.  He  was 
present  ?  A.     Yes,  he  was. 

Q.  And  at  that  time,  he  stated  that  Sears  Roe- 
buck in  Seattle  had  signed  a  miion  shop  contract? 

A.     Yes,  he  did. 

Q.  And  he  stated  that  he  thought  that  Mont- 
gomery Ward  should  do  the  same  as  Sears  Eoebuek  ? 

A.     I  don't  know  whether  he  stated  it  or  not. 

Trial  Examiner  Bokat :  That  is  what  you 
wanted  ? 

The  Witness :     How  is  that  ? 

Trial  Examiner  Bokat:  You  were  asking  for 
a  closed  shop  from  the  respondent? 
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The  Witness :  I  will  have  to  answer  that  by  way 
of  explanation.  We  would  like  to  have  one.  However, 
we  would  listen  to  their  proposal. 

Q.  (Mr.  Ball,  continuing)  Mr.  Estabrook,  I 
hand  you  Respondent's  Exhibit  No.  5,  and  I  will 
ask  you  if  you  know  what  that  is  ? 

A.     That  is  an  advertisement  out  of  a  newspaper. 

Q.  Do  you  recall  having  seen  that  advertisement 
in  the  newspaper  approximately  the  date  indicated 
by  the  top  notation  at  the  head  of  the  exhibit? 

A.     Yes,  I  remember  seeing  a  similar  one. 

Q.  You  had  read  that  advertisement  prior  to 
attending  the  meeting  of  December  13,  had  you 
not?  A.    Yes.  [118] 

Mr.  Ball:     I  offer  Respondent's  Exhibit  5. 

Mr.  Landye:  Can't  we  have  a  foundation  of  who, 
when,  and  why? 

Mr.  Walker:     There  is  no  foundation  laid. 

Trial  Examiner  Bokat:  Wliether  the  union 
authorized  it  or  caused  it  to  be  inserted. 

Q.  (Mr.  Ball,  continuing)  You  recall  that  the 
ad  was  rim  in  the  Oregon  Journal,  December  9, 
1940?  A.     No,  I  don't. 

Q.  Do  you  recall  that  an  ad  was  run  identical 
with  that  in  all  the  Portland  papers  on  or  about 
that  date? 

A.  I  don't  know  whether  it  was  in  all  the  Port- 
land papers. 

Q.  You  say  you  don't  recall  there  was  an  ad- 
vertisement similar  to  that  in  the  Portland  papers? 

A.     I  recall  an  advertisement  like  that. 
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Q.     Prior  to  the  meeting  of  December  13  ? 

A.    Yes. 

Q.  And  you  were  aware  that  the  company  had 
caused  this  statement  to  be  published? 

A.  I  took  it  for  granted  that  the  company  had 
put  it  in  there.  We  didn't. 

Mr.  Walker:  May  I  state  an  objection?  I  object 
to  that  on  the  ground  that  it  is  a  self-serving  declara- 
tion, no  foundation  having  been  laid ;  and,  further- 
more, there  is  no  showing  of  any  connection  betw^een 
the  matter  herein  contained  and  the  matters  at  issue 
in  this  case.  [119] 

Trial  Examiner  Bokat :  The  witness  said  he  read 
it,  and  I  will  accept  it  for  what  it  is  w^orth.  It  may 
be  material,  or  it  may  not  be. 

(Whereupon  the  document  heretofore  marked 
as  Respondent's  Exhibit  No.  5  for  identifica- 
tion, wa^  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  5 
The  Oregon  Journal — December  9,  1940 

Montgomery  Ward  &  Company's  Retail  Store 
and  Mail  Order  House  in  Portland  are  being 
picketed. 

This  is  the  result  of  the  refusal  of  Wards  to 
agree  to  a  closed  shop.  No  dispute  exists  as  to 
wages  or  hours. 
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Q.  (Mr.  Ball,  contmuing)  Again,  referring  to 
the  meeting  of  December  14,  you  stated,  did  you  not, 
or  asked  if  the  respondent  would  be  willing  to  ac- 
cept the  agreement  that  Sears  Roebuck  at  Seattle 
had  made?  A.     I  think  that  I  did,  yes. 

Q.  And  do  you  recall  what  Mr.  Powell  said  in 
answer  to  that  inquiry? 

A.  No,  I  don't.  It  could  not  have  been  ^'yes", 
or  we  would  have  signed  it. 

Q.  He  pointed  out,  did  he  not,  that  that  contract 
contained  a  provision  for  a  union  shop  or  a  closed 
shop?  A.     I  think  so. 

Q.  And  he  restated  at  that  time  the  company's 
objection  to  it?  A.     That  is  right. 

Q.  Do  you  recall  that  at  that  meeting  of  De- 
cember 14,  both  you  and  Mr.  Dixon  brought  up  the 
matter  of  wages  and  made  the  claim,  that  we  were 
not  paying  the  prevailing  wages? 

A.  I  don't  believe  I  made  that  claim.  I  asked 
what  they  wanted  to  do  about  these  wages  here. 

[120] 

Trial  Examiner  Bokat:  Referring  to  Board's 
Exhibit  3? 

The  Witness :  Yes.  There  was  some  discussion  on 
the  differential  between  industries  of  a  like  nature. 
For  instance,  Sears  Roebuck,  Meier  &  Frank,  J.  C. 
Pemiey  and  Montgomery  Ward.  Montgomery  Ward 
doesn't  pay  anywhere  near  what  these  people  pay. 

Q.  (Mr.  Ball,  continuing)  That  was  the  state- 
ment that  you  made  in  the  course  of  the  meeting? 

A.     Yes. 
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Q.  And  that  statement  was  denied  by  the  repre- 
sentatives of  the  company?  A.     Yes. 

Q.  And  there  was  a  disagreement  between  you 
on  that  fact?  A.     I  believe  so. 

Q.  And  at  that  time,  it  was  open  to  you  to 
bring-  up  evidence  of  higher  w^ages  paid  by  other 
firms?  A.     No,  I  don't  think  there  was. 

Q.     At  least,  you  were  not  told  not  to? 

A.  I  think  it  died  down  by  the  time  that  I  of- 
fered to  bet  something  that  they  paid  less  than  the 
others. 

Q.     But  you  have  not  answered  my  question? 

A.     No;  that  is  about  all  that  there  was  to  it. 

Q.  Now,  at  the  meeting  of  December  16,  there 
were,  in  fact,  three  contracts  presented  to  the 
respondent  ? 

A.     The   Office   Workers,   the    Clerks   and   ours. 

[121] 

Q.  (Trial  Examiner  Bokat)  Wliat  do  you  mean 
by  presented? 

Mr.  Ball:  I  mean  by  that,  there  were  three  con- 
tracts discussed  at  that  meeting. 

The  Witness:  There  were  three  contracts  in  the 
hands  of  each  man  at  that  meeting. 

Q.  (Mr.  Ball,  continuing)  That  meeting  was 
held  where,  Mr.  Estabrook? 

A.     In  Mr.  Huddleston's  office. 

Q.  Do  you  recall  what  the  settling  of  that  meet- 
ing was?  A.     You  mean  those  present? 
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Q.  I  mean  whereabouts;  was  it  a  large,  or  a 
small  §Toiip,  or  where  did  you  meet? 

A.     In  Mr.  Huddleston's  office. 

Q.     You  sat  around  a  table?  A.     Yes. 

Q.  And  pencils  and  papers  were  provided  to 
each  one?  A.     Yes. 

Q.  And  each  person  had  a  copy  of  each  con- 
tract to  be  discussed?  A.     Yes. 

Q.  In  fact,  each  one  of  those  contracts  was 
discussed?  A.     That  is  right. 

Q.  You  opened  the  meeting  of  December  16,  did 
you  not,  with  the  request  that  you  go  over  the 
Warehouseman's  proposal  first,  section  by  section? 

[122] 

A.     I  believe  that  I  did. 

Q.  And  you  stated,  did  you  not,  that  the  provi- 
sion for  a  imion  shop  was  essential? 

A.  Yes,  I  think  that  I  made  that  statement.  How- 
ever, up  to  that  time,  and  in  that  meeting, — I  am 
sure  that  it  was  in  that  meeting,  we  made  an  offer 
to  accept  a  miion  shop,  or  consider  any  counter 
proposal  to  the  union  shop. 

Q.  But  you  did  state,  did  you  not,  Mr.  Esta- 
brook that  your  practice  was  that  you  would  insist 
on  having  something  in  the  way  of  some  preferen- 
tial treatment  for  the  members  of  your  organiza- 
tion? 

A.  Let  me  make  this  clear  in  order  to  answer 
that  question :  that  had  been  stated  many  times,  that 
we  were  not  demanding  a  union  shop,  or  a  closed 
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shop,   but   that  we  were   asking   for   some   sort  of 

anion  preference. 

Q.  But  the  word  ''closed  shop"  was  used  by 
Mr.  Powell,  referring  to  some  sort  of  a  union  pref- 
erence 1 

A.  The  only  time  I  heard  it  used  was  by  Mr. 
Powell,  w^hen  we  w^ere  discussing  some  of  these 
demands. 

Q.  You  did  understand  that  he  objected  to  any 
clause  under  which  employees  would  be  forced  to 
join  the  union  by  the  management? 

A,     Not  necessarily. 

Q.  Let  us  make  that  clear.  All  through  the  nego- 
tiations, you  demanded,  as  one  of  the  minimum 
requirements,  some  sort  of  union  [123]  preference 
in  the  hiring  and  selection  of  employees'? 

A.     That  is  one  of  them. 

Q.     That  is  one  of  the  minimmn  demands? 

A.  No.  We  were  more  interested  in  wages  than 
closed  shop. 

Q.  And  your  position  on  the  question  of  wages 
was  that  there  should  be  some  substantial  increase 
in  the  wages?  A.     Certainly. 

Q.  You  wanted  some  substantial  increase  in 
wages,  and  some  form  of  preferential  treatment  of 
union  members?  A.     Is  that  unusual? 

Q.     I  am  not  asking  you  that.  Isn't  that  a  fact? 

A.     That  is  right. 

Q.  And  that  is  the  position  that  you  consistently 
took  ? 
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A.  As  a  believer  in  unionism,  I  couldn't  veiy 
well  take  any  other. 

Q.  And  you  stated  that  your  union  would  not 
be  prepared  to  consider  anything  else? 

A.  Oh,  no.  Along  about  that  time,  we  asked 
Montgomery  Ward  if  they  would  consider  the  agree- 
ment if  we  quit  discussing  the  closed  shop  and  the 
union  shop  article. 

Q.     But  you  still  wanted  some  increase  in  wages? 

A.  We  wanted  seniority,  we  wanted  the  starting 
time  changed,  and  wx  wanted  vacations;  in  fact,  we 
offered  to  sign  an  open  shop  agreement. 

Q.     What  do  you  mean  by  "open  shop'"?  [124] 

A.  We  asked  Mr.  Powell  if  he  would  sign  an 
open  shop  agreement,  and  he  said  ''No". 

Mr.  Ball:  I  move  to  strike  the  answer  as  not 
responsive.  I  refer  to  the  question  "WTiat  do  you 
mean  by  'open  shop'."  I  move  that  the  answ^er  be 
stricken. 

Trial  Examiner  Bokat:  Let  us  have  the  last 
question  and  answer,  to  determine  whether  or  not  it 
was  responsive. 

(Thereupon  the  question  and  answer  referred  to 
were  read  as  follows: 

''Q.     What  do  you  mean  by  'open  shop'? 
"A.     We  asked  Mr.  Powell  if  he  would  sign 
an  open  shop  agreement,  and  he  said  'No'.") 

A.  (Witness  continuing)  By  "open  shop",  I 
mean  an  employer  accepts  no  responsibility  to  see 
whether  the  employees  join  a  union. 
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Q.  (Mr.  Ball,  continuing)  But  the  union  in- 
cluded in  the  open  shop  contract  a  clause  relatmg 
to  seniority? 

A.  Yes,  an  increase  in  wages,  arbitration,  and  so 
forth. 

Q.     And  arbitration?  A.     Yes. 

Q.  Now,  on  this  matter  of  arbitration,  which 
you  say  was  discussed  at  several  of  these  meetings, 
the  point  w^as  simply  made  by  Mr.  Powell  that  if 
the  arbitration  involved  a  decision  on  a  matter  of 
management  policy  by  a  third  party,  to  that  extent 
it  would  not  be  acceptable?  [125] 

Wasn't  that  the  position  that  Mr.  Powell  made 
clear  to  you? 

A.  It  just  didn't  sound  like  that.  I  myself  asked 
Mr.  Powell  if  he  would  accept  arbitration,  and  I 
named  a  few^  local  people:  judges,  the  Mayor,  and 
in  fact,  I  even  went  to  the  extent  of  mentioning 
some  employers  as  arbiters.  He  said  that  would  be 
acceptable  providing  the  decision  was  not  against 
the  company  policy. 

Q.  In  other  words,  he  felt  that  in  matters  where 
company  policy  was  concerned,  that  should  not  be 
submitted  to  the  decision  of  an  outside  party? 

A.    Yes,  but  if  that  was  the  case, 

Q.     That  was  what  he  said? 

A.  Yes.  But  everything  was  against  company 
policy. 

Mr.   Ball:     I   move   to   strike   that   statement. 

Trial  Examiner  Bokat:     All  right,  strike  it. 

Mr.   "Walker:     I   think   that  the   witness   has   a 
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right  to  explain  his  answer.  Simply  asking  a  wit- 
ness to  answer  a  question  "yes"  or  "no"  does  not 
adequately  cover  it. 

Trial  Examiner  Bokat:  I  will  let  you  cover  it  on 
redirect. 

Q.  (Mr.  Ball,  continuing)  Turning  to  Article 
No.  11.  You  recall  that  Article  11  was  discussed  at 
this  meeting  of  December  16,  was  it  nof? 

A.  No,  I  don't  recall  that  being  discussed  at  the 
December  16  meeting.  The  biggest  discussion  we  had 
on  that  was  November  12.  [126] 

Q.  Well,  turning  then  to  the  meeting  of  Novem- 
ber 12,  you  will  recall  that  Mr.  Powell  said  that  he 
had  no  objection  to  the  second  sentence  of  that 
paragraph  ? 

A.  No.  That  was  the  big  joker.  He  didn't  w.-iiit 
to  include  the  company.  He  just  wanted  it  included 
in  there  that  we  agreed  not  to  engage  in  any  strikes, 
but  he  didn't  want  the  company  to  agree  to  any- 
thing. He  just  wanted  the  first  one  in  there. 

Q.  You  will  recall  that  Mr.  Powell  stated  thnt  a 
lockout  on  the  part  of  the  company  would  be  an 
unfair  labor  })ractice,  in  any  event,  and  that  that 
matter  was  covered  by  the  National  Labor  Relations 
Act? 

A.     Yes,  we  heard  that. 

Q.  His  position  on  that  Avas  that  that  was  just 
a  matter  covered  by  law  ? 

Mr.  Walker:  I  Avill  object  to  that  as  calling  for 
a  conclusion  of  the  witness. 

Q.     (Mr.   Ball,  continuing)     Didn't  Mr.  Powell 
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state  that  that  was  a  matter  which  was  covered  b}' 

the  National  Labor  Relations  Act  ? 

A.     No,  he  dicln  't  state  it  that  way. 

Q.     How  did  he  state  it  ? 

A.  Well,  I  don't  recall  it,  but  he  didn't  state 
it  the  way  that  you  have  stated  it. 

Q.  He  did  discuss  that  the  National  Labor  Re- 
lations Act  bore  upon  that  sentence?  [127] 

A.     I  believe  he  did,  yes. 

Q.  Do  you  recall  that  he  raised  the  question 
about  the  third  sentence,  that  it  made  the  entire 
clause  inconsistent?  Do  you  recall  that  he  stated 
that  it  made  the  entire  clause  inconsistent  if  the 
third  sentence  was  left  in?  Did  he  make  that  state- 
ment to  you? 

A.  I  don't  remember  him  making  that  statement 
to  me. 

Q.  Do  you  recall,  going  back  to  the  meeting  of 
December  16,  that  section  11  was  discussed  at  that 
time  and  that  Mr.  Powell  stated  or  asked  you 
whether  the  Union  was  willing  to  insert  after  the 
words  ''some  union"  in  line  4,  ''other  than  the 
Warehousemen's  Union,  Local  206"? 

A.  J  don't  remember  him  asking  me  any  ques- 
tion like  that. 

Q.  Do  you  recall  Mr,  Holmes  stated  an  objection 
to  any  modification  of  that  sentence  with  any  su.eh 
language  ? 

A.  You  will  have  to  ask  Mr.  Holmes  that;  I 
don't  remember. 
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Q.  What  happened  after  you  finished  discuss- 
ing the  various  provisions  of  that  contract?  Do  you 
recall  what  was  said  next  ?  A.     No. 

Q.  Was  the  office  workers'  contract  or  the  Retail 
Clerks'  Contract  next  considered? 

A.  Yes,  I  think  there  was  some  discussion  on  it ; 
not  a  great  deal. 

Q.  Do  you  recall  that  the  parties  then  took  in 
their  hands  the  [128]  contracts  of  the  Office  Work- 
ers, and  that  those  contracts  were  then  used  as  a 
basis  for  discussion? 

A.     Yes,  I  believe  they  did. 

Q.  Do  you  recall  that  this  meeting  lasted  some 
time  on  December  16?  A.     Yes. 

Q.  How  many  hours  do  you  estimate  that  it 
lasted  ?  A.I  think  it  was  all  morning. 

Q.  Do  you  recall  that  at  any  time  there  was  a 
request  on  the  part  of  the  company  to  terminate 
those  discussions? 

A.  The  only  request, — I  don't  recall  that,  no. 
But  I  do  recall  a  request  that  the  company  made ; 
however,  it  didn't  have  anything  to  do  with  that. 

Q.  As  a  matter  of  fact,  who  left  the  meeting  first 
on  December  16?  A.     The  Federal  Conciliator. 

Q.     Who  was  the  next  one  ? 

A.  I  don't  know;  we  all  left.  He  just  put  his 
stuff  together. 

Q.  You  all  were  |)icking  u])  your  papers,  and 
then  you  said  something  to  the  effect  that  "Wo  have 
now  negotiated  these  contracts ' ',  did  you  not  ? 
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A.  No,  Mr.  Ashe,  the  Federal  Conciliator,  gath- 
ered up  his  papers  and  said,  "We  are  getting  no- 
where.  Let's  go." 

Q.     You  deny  that  you  made  that  statement? 

A.  That  is  right;  I  never  made  any  such  state- 
ment. [129] 

Q.  Do  you  recall,  in  the  course  of  the  discus- 
sion, Mr.  Powell  was  asked  by  one  of  those  present 
representing"  the  Union,  to  take  the  contracts  and 
point  out  those  provisions  which  were  acceptable 
to  the  company?  A.     Yes. 

Q.     And  he  listed  some  seven  or  eight? 

A.  I  recall  one  of  the  Union  representatives 
taking  the  contract  and  asking  him  to  more  or  less 
make  us  a  counter  proposal. 

Q.  You  recall  that  he  was  asked  to  point  out  the 
provisions  that  were  acceptable?  A.     Yes. 

Q.     And  he  did  point  them  out  ? 

A.  He  didn't  i)oint  any;  they  weren't  any  of 
them  acceptable. 

Q.  Let  us  turn  to  this,  for  example,  article  7  of 
this  contract.  Didn't  Mr.  Powell  state  that  that 
clause  would  be  acceptable  if  the  '^5"  were  changed 
to  "6"?  A.     Yes,  if  we  would  change  it. 

Q.     And  didn't  you  say  that  "6"  was  all  rig:ht? 

A.  He  said  that  it  would  be  acceptable  if  we 
would  change  it. 

Q.     How  about  Article  6?  A.     Yes. 

Q.     That  was  acceptable? 

A.     If  we  would  change  it. 
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Q.     How  did  he  want  it  changed  ?  [130] 

A.  He  didn't  like  the  idea  of  having  in  there 
some  of  the  classifications  that  we  put  in  there,  such 
as  covering  suj^ervisors,  foremen,  foreladies,  and 
so  forth. 

Q.  And  did  he  make  this  statement,  that  Mont- 
gomery Ward  &  Company  didn't  classify  them  as 
such,  or  didn't  classify  its  employees  as  such? 

A.     Yes,  I  believe  he  did. 

Q.     And  that  was  the  basis  of  his  objection? 

A.     Yes.  However,  he  did  object  to  it. 

Q.  Now,  he  stated  as  to  Article  10,  that  there 
was  no  objection  to  Article  10,  didn't  he? 

A.  Well,  he  had  some  objection,  but  it  didn't 
amount  to  very  much. 

Q.     He  substantially  agreed  to  that? 

A.  No,  he  didn't,  substantially.  There  was  some 
objection  on  his  part  to  the  employees,  that  we 
might  disagree  on  how^  long  they  had  been  there,  and 
so  on. 

Q.  On  how  that  was  to  be  interpreted,  but  the 
clause,  lie  didn't  object  to  that? 

A.     I  am  not  sitting  here  trying  to  mislead  you. 

Q.     I  understand  that.    I  just  want  the  facts. 

A.  I  am  saying  that,  as  our  contract  was  pre- 
sented, article  by  article,  he  rejected  it. 

Q.  You  don't  mean  to  change  your  testimony, 
do  you?  A.     No.  [131] 

Q.     You  say  that  he  rejected  every  clause* 

A.     Yes. 
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Q.  Except  as  that  statement  may  be  inconsistent, 
Mr.  Estabrook,  with  any  previous  testimony  ? 

A.    As  to  any  changes? 

Trial  Examiner  Bokat :  He  has  testified  that  the 
company  had  no  particuhir  objection  to  Article  10, 
for  example. 

Q.  (Mr.  Ball,  continuing)  You  don't  mean  now 
to  change  any  of  the  testimony  you  have  given? 

A.  I  am  trying  to  state  that  the  articles,  as 
drafted  b}^  the  Union,  he  objected  to  the  articles. 

Q.  Have  you  had  any  recent  discussions  with 
representatives  of  the  company? 

Mr.  Walker:  Just  a  moment.  I  don't  know  what 
counsel  has  in  mind.   Are  we  on  December  16th? 

Trial  Examiner  Bokat:  Evidently  subsequent  to 
that. 

Q.  (Mr.  Ball,  continuing)  Subsequent  to  De- 
cember 16.  Let  me  withdraw  the  question  and  ask 
you  another.  Have  j^ou  made  any  requests  for  a 
meeting  subsequent  to  December  16? 

A.     I  did  not. 

Q.     Did  anyone  else? 

A.     Mr.  Brown  called  me  for  a  meeting. 

Q.  You  had  previously  writien  a  letter  to  Mr. 
Brown  ?  A.     Yes. 

Q.     And  you  did  request  a  meeting  ?  [132] 

A.  That  telephone  call  did  not  come  to  me  until 
the  Board's  decision  in  this  hearing. 

Q.  You  mean  the  annomicement  that  there  was 
to  be  a  hearing? 
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A.  The  following  day,  after  it  came  out  in  tlie 
papers  that  the  Labor  Board  was  going  to  conduct 
a  hearing,  I  talked  with  Mr.  Browai  over  the  phone. 

Q.  As  a  matter  of  fact,  from  December  16,  the 
time  that  you  wrote  that  letter,  you  did  not  request 
any  further  meetings? 

A.  I  didn't  say  we  requested  any  further.  There 
was  nothing  to  talk  about. 

Q.     You  didn't  request  any  meetings'? 

A.     No,  and  neither  did  they. 

I  might  state,  Mr.  Examiner,  that  we  do  have  rep- 
resentatives in  the  eleven  western  states  who  repeat- 
edly contact  the  management.  Mr.  Matt  Tobrinner, 
he  is  an  attorney  representing  our  Western  Ware- 
house Council,  and  he  spent  a  week  or  so  trying  to 
negotiate  or  to  get  the  parties  together.  That  was 
in  Chicago.  He  was  in  conference  with  Mr.  Barr. 

Trial  Examiner  Bokat:  When  did  that  take 
place  ? 

The  Witness:  That  took  place  between  the  De- 
cember 16  meeting  and  the  last  week  or  two. 

Q.  (Mr.  Ball,  continuing)  So  far  as  your  union, 
Local  206,  is  concerned,  you  made  no  request? 

A.     Through  other  people,  such  as  Mr.  Tobrinner. 

Q.  Mr.  Tobrinner  was  trying  to  speak  for  your 
union?  [188]  A.     He  certainly  was. 

Q.     And  otliers  at  the  same  time? 

A.  I  don't  want  to  confuse  anyone.  They  were 
authorized  to  s])oak  as  a  sort  of  mediator. 
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Q.  Was  he  authorized  to  represent  the  employees 
of  Montgomery  Ward  &  Company  located  at  Port- 
land for  the  purjjoses  of  collective  bargaining? 

A.  He  was  not.  He  was  only  authorized  to  ap- 
proach Mr.  Barr  and  other  officials  of  the  company 
in  Chicago  to  see  if  there  was  some  way  where  the 
officials  could  sit  down  and  straighten  out  the  ques- 
tion. 

Q.  But  tliere  has  been  no  request  for  collective 
bargaining  ? 

A.     I  think  that  would  be  a  request. 

Q.  You  said  that  Mr.  Tobrinner  was  not  author- 
ized to  represent  you  ? 

A.  He  was  authorized  to  represent  us  in  the  first 
stages. 

Q.     You  don't  know  what  Mr.  Tobrinner  did? 

A.  I  was  not  there,  but  I  helped  pa}^  his  way 
back  there. 

Mr.  Ball :  I  am  through  for  the  time  being  with 
cross  examination. 

I  would  like  to  ask  the  Board,  as  suggested  off 
the  record  during  the  lunch  hour  that  the  witness 
now  on  the  stand,  as  long  as  he  is  in  the  process  of 
giving  his  testimony,  he  cautioned  not  to  discuss  the 
matter  with  anyone  else. 

Mr.  Landye:  Do  I  understand  that  Mr.  Esta- 
brook is  not  to  talk  [134]  with  his  own  lawyer? 
I  haven't  examined  him  yet,  of  course.  That  may 
be  the  way  they  do  it  in  Hlinois,  but  it  isn't  the 
wav  thev  do  it  out  here.   We  talk  to  our  witnesses. 
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Trial  Examiner  Bokat:  Well,  in  some  jurisdic- 
tions there  is  some  rule  that,  while  the  witness  is 
under  examination,  he  is  not  to  consult  with  anyone 
concerning  his  testimony. 

There  may  be  times  W'hen  it  is  advisable  to  im- 
pose such  a  rule,  but  in  this  particular  instance,  I 
am  going  to  deny  the  request.  I  may  permit  it  at 
other  times  during  the  hearing,  but  not  in  this  par- 
ticular instance,  as  I  don't  think  that  it  would  be 
pro]^er  to  den,v  counsel  the  right  to  confer  with  his 
witness. 

Mr.  Walker:  I  think  that  it  would  be  reasonable 
under  reasonable  situations.  But  here  is  a  case 
where  we  have  to  confer  with  the  witness  in  the 
preparation  of  the  case. 

Mr.  Landye:  I  want  to  call  the  Examiner's  at- 
tention to  the  fact  that  we  started  with  the  unfair 
labor  practices  case  which  we  had  not  anticipated 
doing,  and  therefore,  I  haven't  conferred  with  Mr. 
Estabrook  except  in  a  casual  way. 

Trial  Examiner  Bokat:  I  don't  see  any  objec- 
tion to  you  conferring  with  your  witness.  I  will 
permit  you  to  do  it  in  this  instance.  As  I  say,  I 
may  not  ])ermit  it  at  other  times  during  the  hearing. 
We  will  have  to  take  that  up  when  we  get  to  it. 

At  this  time,  I  will  adjourn  the  hearing  until 
9 :30  tomorrow  morning. 

(At  4:55  ]).  m.  April  14,  1941,  hearing  ad- 
journed to  9:80  a.m.  April  15,  1941,  same 
place.)  [135] 
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Redirect  Examination 

Q.  (Mr.  Landye)  How  many  years  have  you 
been  in  the  labor  movement? 

A.    Almost  18  years. 

Q.  You  have  been  a  member  of  labor  organiza- 
tions that  long?  A.     Yes. 

Q.  What  labor  organizations  have  you  belonged 
to?  A.     The  Teamsters. 

Q.     For  the  entire  length  of  time? 

A.     Almost  all  the  time,  yes. 

Q.  Now,  Mr.  Estabrook,  the  proposals  which  are 
shown  in  Board's  Exhibit  No.  3,  when  were  those 
proposals  first  drafted? 

A.     Last  summer. 

Q.     By  that,  you  mean  the  summer  of  1940? 

A.    Yes. 

Q.    About  what  time  last  summer? 

A.    June  or  July. 

Q.     1940?  A.     Yes. 

Q.  Now,  referring  to  December  4,  or  thereabouts, 
what  was  the  [142]  Warehousemen 's  Union,  or  vari- 
ous reasons  why  the  Warehousemen's  Union  struck 
Montgomery  Ward? 

Mr.  Ball:  I  will  object  to  that  as  not  a  proper 
matter  to  be  brought  out  in  this  hearing,  and  irrele- 
vant and  immaterial,  and  incompetent  to  any  issues 
in  this  case,  and,  for  the  further  reason  tliat  it  is 
going  into  matters  which  the  Board  has  not  elected 
to  go  into,  and  not  proper  for  counsel  to  go  into. 
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Trial  Examiner  Bokat:  The  objection  is  over- 
ruled. 

Q.  (Mr.  Landye,  continuing)  Answer  the  ques- 
tion. A.    Well,  for  various  reasons. 

Q.     What  were  the  reasons'? 

A.  One  of  the  most  important  reasons  is  that  the 
membership  got  tired  of  Montgomery  Ward  stalling 
us  around. 

Q.  What  do  you  mean,  Mr.  Estabrook,  when  you 
say  '^ stalling  us  around"?  Tell  us  what  you  mean  by 
that? 

A.     Do  you  want  it  in  my  own  words? 

Mr.  Ball:  Let,  the  record  show  the  same  objec- 
tion and  the  same  ruling  to  the  last  question. 

Trial  Examiner  Bokat :  Yes,  you  have  a  standing 
objection. 

A.  Well,  one  reason  was  this:  when  a  person  is 
told  to  go  to  Chicago,  or  when  a  person  goes  to 
Chicago  to  contact  Montgomery  Ward  Company 
officials,  and  then  they  tell  us  to  go  to  Portland, 
and  then  from  Portland  we  go  to  Oakland,  and  talk 
with  some  other  officials  there,  and  then  we  come 
back  to  [143]  Portland,  it  is  about  time  to  think 
that  they  are  stalling  us  along. 

Mr.  Ball:  I  move  to  strike  that  as  an  opinion 
and  conclusion  of  the  witness. 

Trial  Examiner  Bokat:  Yes,  strike  the  last  an- 
swer. 

Mr.  Landye:  Mr.  Examiner,  the  appearance  of 
Mr.  Estabrook  here  is  in  soi*t  of  a  dual  capacity. 
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One  is  that  he  is  testifying  to  the  fact ;  the  other  is 

as  a  leader  in  union  affairs  for  18  years. 

Trial  Examiner  Bokat:  I  miderstand.  The  wit- 
ness can  state  that  a  strike  vote  was  taken,  and  when 
it  was  taken,  and  why  it  was  taken,  if  that  becomes 
material. 

The  question  is,  as  I  understand  it,  or  one  of  the 
questions,  whether  the  strike  took  place  as  the  result 
of  unfair  labor  practices.  If  it  is  a  fact,  then  the 
reasons  for  the  strike  vote  would  have  some  bearing 
on  the  case. 

Mr.  Ball:  Let  the  record  show  that  the  respond- 
ent does  not  agree  with  the  statement  just  made  h\ 
the  Trial  Examiner. 

Trial  Examiner  Bokat:     That  is  my  understand 
ing  of  the  issues.  Doesn't  the  complaint  allege  that 
the    so-called    mifair    labor    practices    caused    the 
strike  ? 

Mr.  Ball:     Yes. 

Trial  Examiner  Bokat:  This  testimony  then 
would  be  material. 

Q.  (Mr.  Landye,  continuing)  Let  me  ask  you 
the  question  directly:  was  one  of  the  reasons  tliat, 
the  strike  was  called  [144]  because  of  the  Union's 
belief  that  the  company  was  not  bargaining  in  good 
faith  ? 

Mr.  Ball:  I  will  object  to  that,  as  to  what  the 
Union  believed,  as  an  opinion  of  the  Union  on  what 
goes  to  the  merits  of  this  case.  That  is  not  a  matter 
that  the  witness  should  testify  to;  he  has  shown  no 
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comi:>etencey,  and  in  any  event,  wouldn't  be  compe- 
tent to  testify  to  that. 

The  expression  of  opinion  of  this  witness,  or  any 
group  of  witnesses  would  be  incompetent,  and  irrele- 
vant to  any  issue  in  this  case.  Furthermore,  it  is  a 
leading  question  made  to  his  own  witness. 

Trial  Examiner  Bokat:  Well,  I  will  sustain  the 
objection. 

Q.  (Mr. .  Landye)  Will  you  give  us  fully  the 
reasons  that  the  Union  called  the  strike? 

Mr.  Ball:  I  will  object  to  that  question  as  being 
a  question  following  a  leading  question,  and  the 
whole  purpose  of  the  point  comisel  was  trying  to 
bring  out  was  served  by  asking  the  preceding  lead- 
ing question. 

Trial  Examiner  Bokat:  I  will  have  to  overrule 
it. 

A.  The  membership  unanimously  instructed  me 
to  strike  Montgomrey  Ward. 

Trial  Examiner  Bokat:  When  did  this  take 
place  ? 

The  Witness:  That  took  place  at  one  of  our 
meetings,  prior  to  the  time  that  the  strike  was 
called. 

Trial  Examiner  Bokat:  Can  you  fix  the  tjnie  ap- 
proximately? [145] 

The  Witness:  I  couldn't,  tell  you  that  without 
referring  to  the  records. 

Trial  Examiner  Bokat :     Were  you  present  ? 

The  Witness:    Yes. 
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Trial  Examiner  Bokat:  Was  there  a  discussion 
prior  to  that  in  the  meetings'? 

The  Witness :    Yes. 

Trial  Examiner  Bokat :  What  was  the  nature  of 
the  discussion? 

Mr.  Ball:  I  will  object  to  the  question  of  the 
Examiner  as  calling  for  an  opinion  and  conclusion 
of  the  witness,  and  as  calling  for  a  generalization. 

Trial  Examiner  Bokat :  I  agree  with  you.  I  thhik 
that  it  does  call  for  a  generalization.  I  certainly 
have  no  objection  to  your  objecting  to  my  question. 

Mr.  Ball :     I  appreciate  that. 

Trial  Examiner  Bokat :  What  was  the  discussion 
relating  to  the  calling  of  the  strike? 

The  Witness:  The  only  discussion  was  that  the 
membership  took  the  position, — I  made  the  state- 
ment on  the  floor  of  the  meeting  that  Montgomery 
Ward  &  Company  was  trying  to  give  us  the, 

Mr.  Ball:  I  object  to  the  general  statement,  wii.h- 
out  naming  the  parties  who  made  the  statement,  and 
as  irrelevant  and  incomi^etent  to  any  issue  in  this 
case. 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection. [146]  Was  there  a  motion  made  at  this 
meeting,  with  reference  to  a  strike  being  called  by 
anyone  ? 

The  Witness:  No;  there  was  not.  There  was  not 
a  motion  actually  made  at  the  general  meeting.  ^!'he 
motion  was  made  by  people  employed  at  Mont- 
gomery Ward  &  Company,  at  a  later  meeting. 
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Trial  Examiner  Bokat:  You  say  there  was  a 
meeting  at  which  a  motion  was  made  to  ^o  on 
strike  ? 

The  Witness:  That  is  right.  That  action  was 
taken  a  day  or  two  before  the  strike  in  the  Al  Azar 
Temple. 

Q.  (Mr.  Landye,  contmuing)  Was  any  other 
reason  given  besides  the  ones  you  have  given? 

Mr.  Ball:  I  object  to  that  as  calling  for  a  con- 
clusion with  reference  to  a  question  already  stricken. 

Mr.  Landye:  I  am  merely  asking  him  if  there 
were  any  other  reasons  given. 

Trial  Examiner  Bokat:     At  the  meeting? 

Mr.  Landye:     At  the  meeting. 

Trial  Examiner  Bokat :  I  will  let  the  witness  de- 
scribe the  general  discussion  at  the  meeting. 

The  Witness:  Well,  amongst  other  things,  there 
was  a  discussion  on  the  discharge  of  some  employees 
for  the  reason  that  they  had  relatives  employed  at 
Montgomery  Ward  &  Company. 

Trial  Examiner  Bokat:  Are  we  interested  in 
that,  Mr.  Landye  ?  [147] 

Mr.  Landye:     No. 

Trial  Examiner  Bokat:  That  is  not  an  issue  in 
this  case,  and  therefore,  I  don't  want  to  go  into  it. 

The  Witness:  Just  a  minute.  I  understand  it  is 
a  reason, 

Mr.  Ball:  I  think  counsel  who  called  for  the  an- 
swer as  one  of  the  reasons  for  the  strike,  shouldn't 
object  to  it. 
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If  he  called  for  it,  he  has  opened  it  up. 

Trial  Examiner  Bokat :  I  am  not  preventing-  hiiu 
from  answering  the  question,  but  I  am  just  stating 
that  the  question  of  discharge  of  certain  employees 
because  of  relationship  amongst  the  employees  is 
not  in  issue  in  this  case. 

A.  The  Montgomery  Ward  Company  had  a  rule 
that  relatives  do  not  work  for  Montgomery  Ward, 
and  there  were  a  lot  of  people  employed  out  there 
that  were  members  of  the  union,  who  were  rela- 
tives, and  the  rule  had  never  been  enforced  before 
until  certain  of  the  people  out  there  at  Montgomery 
Ward's  took  an  active  part  in  unionizing  or  in  or- 
ganizing the  place;  after  that,  after  the  rule  had 
laid  dormant,  they  began  enforcing  it,  and  it  was 
only  enforced  as  to  people  who  were  members  of 
the  Union. 

Mr.  Ball:  I  will  move  to  strike  that  as  a  con- 
clusion. 

Trial  Examiner  Bokat:  Yes,  that  is  a  conclu- 
sion, or  a  generality. 

Mr.  Landye:  Counsel  was  the  one  who  said,  or, 
rather,  who  insisted  that  the  witness  answer  tlie 
question,  and  he  has  no  right  [148]  to  complain  of 
the  question  nor  the  answer,  once  he  has  gotten  it. 

Trial  Examiner  Bokat:  I  know,  but  that  is  not 
in  issue.  Were  there  any  other  reasons  I 

The  Witness:     That  is  about  all  I  can  think  of. 

Trial  Examiner  Bokat:     All  right. 

Q.  (Mr.  Landye,  continuing)  Now,  Mr.  Esta- 
brook, referring  to  the  meeting  of  December  13,  do 
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you  recall  whether  or  not  at  that  meeting  there  was 
any  request  by  any  of  the  union  representatives  for 
the  company  to  submit  a  counter  proposal? 

A.     Yes. 

Mr.  Ball:  Just  a  minute.  I  will  object  to  that 
question  as  being  practically  the  testimony  of  Mr. 
Landye,  putting  the  whole  answer  in  the  mouth  of 
Mr.  Estabrook.  It  is  leading,  of  the  sort  that  the 
ruling  against  the  cross  examination  was  intended 
to  prevent. 

I  further  move  that  my  objection  be  inserted  in 
the  record  ahead  of  the  answer. 

Trial  Examiner  Bokat:  Yes,  I  will  ask  that  the 
objection  be  put  in  the  record  prior  to  the  answer 
of  the  witness. 

Now^,  will  you  go  back,  Mr.  Nelson,  and  read  the 
question  for  me  ? 

(Thereupon  the  last  question  and  answer  were 
read  aloud  as  hereinabove  recorded.) 

Mr.  Ball:  May  I,  for  the  sake  of  the  record, 
state  that,  in  [149]  addition  to  calling  for  a  conclu- 
sion and  opinion  of  the  witness,  it  uses  a  term 
which  is  ambiguous.  It  calls  for  a  legal  conclusion 
as  to  what  a  counter  proposal  is.  That  is  a  question 
of  law,  and  this  witness  is  not  qualified  to  give  an 
accurate  description  of  it. 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion again,  please? 

(Thereupon  the  last  question  and  answer 
were  again  read  aloud  by  the  reporter  as  here- 
inabove recorded.) 
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Trial  Examiner  Bokat :  Instead  of  wasting  time, 
I  presume  that  the  question  asked  by  Mr.  Landye  is 
preliminary.  The  objection  is  technically  correct. 

Mr.  Landye:     It  is  a  preliminary  question. 

Trial  Examiner  Bokat:  I  miderstand,  but  I 
would  rather  have  from  the  witness'  mouth  what 
took  place,  instead  of  asking  him  for  the  so-called 
counter  proposal. 

Q.  (Mr.  Landye,  continuing)  Were  there  any 
discussions  at  that  meeting  relating  to  a  counter 
proposal ? 

Mr.  Ball:     Same  objection. 

Trial  Examiner  Bokat:     Overruled. 

Mr.  Ball:  For  the  further  reason  that  the  pur- 
pose of  the  question,  as  reframed,  was  to  repeat  the 
purpose  of  the  previous  improper  question,  taking 
advantage  of  the  previous  imi)roper  question. 

Trial  Examiner  Bokat:     You  may  answer.  [150] 

A.  Yes,  there  was  discussion  about  a  counter 
proposal. 

Mr,  Ball:  I  move  to  strike  that  as  an  opinion  of 
the  witness. 

Trial  Examiner  Bokat :     The  motion  is  denied. 

Q.  (Mr.  Landye,  continuing)  What  were  those 
discussions  % 

Trial  Examiner  Bokat :  State  what  was  said,  and 
who  said  it. 

A.  At  the  beginning  of  the  meeting,  Mr.  Powell 
was  asked  by  myself  if  they  had  a  counter  proposal 
to  make,  and  he  said  ''Yes." 

Q.     (Mr.  Landye,  continuing)     WTiat  did  he  say? 
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A.  "Call  off  the  strike  and  put  the  people  back 
to  work." 

Q.     That  is  what  he  said?  A.    Yes. 

Mr.  Ball:  It  is  now  apparent  that  this  calls  for 
a  repetition  of  matters  that  were  gone  into  yes- 
terday. 

Trial  Examiner  Bokat:  That  is  correct.  This 
matter  was  gone  into  on  direct. 

Mr.  Landye:  I  understand,  but  I  am  going  into 
matters  not  covered,  and  I  naturally  have  to  have 
the  connection. 

Trial  Examiner  Bokat:  All  right,  I  will  let  it 
stand  as  a  preliminary  question. 

Q.     (Mr.  Landye,  continuing)     Go  ahead. 

A.  And  then  later  in  the  meeting,  I  think  that 
you,  yourself,  asked  Mr.  Powell  for  a  counter 
proposal. 

Mr.  Ball:     Same  objection.  [151] 

Trial  Examiner  Bokat:     The  motion  is  denied. 

A.  (Witness  continuing)  He  said  that  he  had 
nothing  to  say,  except  that  the  comment  that  he 
made  might  be  considered  as  a  counter  proposal. 

Trial  Examiner  Bokat:  I  don't  understand  tli(^ 
answer,  I  am  not  sure  whether  I  do  or  not.  Did  Mr. 
Powell  make  any  further  statement  as  to  what  he 
meant  by  the  comments'? 

The  Witness:  No,  he  did  not,  and  the  only  com- 
ment that  he  made  was  that,  "No",  against  company 
policy. 


vs.  Montgomery  Ward  d  Co.  267 

(Testimony  of  J.  W.  Estabrook.) 

Mr.  Ball:     I  move  to  strike  the  answer  out  as  a 
conclusion  and  opinion  of  the  witness. 

Trial  Examiner  Bokat:  Yes,  I  will  grant  the 
motion.  Strike  it  out. 

Q.  (Mr.  Landye,  continuing)  Was  there  any 
w^ritten  counter  proposal  given  at  that  meeting? 

Mr.  Ball :  I  will  object  to  that  as  irrelevant.  The 
meetings  have  been  gone  into  fully.  It  is  obvious 
that  it  is  repetition,  going  into  matters  that  were 
thoroughly  covered  on  direct  examination  yester- 
day, and  the  witness  has  already  testified  and  de- 
scribed everything  that  he  could  recall.  He  so  stated. 
This  is  certainly  the  kind  of  abuse  against  wliieli 
the  orignial  objection  to  Mr.  Landye 's  examination 
was  directed;  and  I  object,  on  the  further  ground, 
that  it  is  incompetent,  and  irrelevant,  and  does  not 
tend  to  prove  any  issue. 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection. [152] 

The  Witness:  Will  you  repeat  the  question? 

Mr.  Ball:  May  I  point  out  that  this  is  going  into 
the  very  thing,  which  is  part  of  the  due  process 
problem.  We  are  being  confronted  with  a  double 
barreled  attack.  I  think  that  we  are  now  verging 
into  matters  which  show  the  great  vice  of  this  sort 
of  practice,  which  is  countenanced  by  the  questions 
and  rulings  of  the  Examiner. 

Trial  Examiner  Bokat:  I  am  interested  in  the 
comiter  proposals  offered  by  the  company,  if  any 
were  offered. 
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Mr.  Ball:  May  I  point  out, ? 

Trial  Examiner  Bokat:  May  I  finish  my  state- 
ment? 

Mr.  Ball:  Yes,  certainly. 

Trial  Examiner  Bokat:  I  bad  assumed,  from  a 
negative  inference  that  no  such  counter  proposals 
were  offered.  I  wanted  to  know  whether  they  were 
or  not.  I  don't  think  that  it  has  any  particular 
bearing  on  the  issue.  Rather,  I  will  put  it  this  way : 
I  don't  know  whether  it  has  any  bearing  on  the 
issue  or  not.  It  might  have,  and  I  would  like  to 
know. 

Mr.  Ball:  May  I  point  out,  Mr.  Examiner,  that 
this  examination  of  the  witness  by  Mr.  Landye  is 
after  the  witness  had  testified  yesterday  afternoon, 
after  Mr.  Landye  has  had  the  opportunity  to  re- 
fresh his  recollection  as  to  what  Mr.  Landye  said 
at  this  meeting? 

Trial  Examiner  Bokat:  That  may  have  hap- 
pened. I  will  let  the  question  stand.  Were  there  any 
written  counter  proposals  [153]  submitted  at  the 
meeting?  A.     No,  sir;  there  were  not. 

Mr.  Ball:  I  understand  that  my  objection  runs 
to  this  entire  line. 

Trial  Examiner  Bokat:  Yes,  to  my  questions  and 
all  the  questions 

Mr.  Ball:  (Interposing)  To  the  entire  line? 

Trial  Examiner  Bokat:  Yes. 

Q.  (Mr.  Landye,  continuing)  Were  there  any 
discussions  at  the  December  13  meeting  relating  to 
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whether  or  not  anyone  had  the  power  to  act  for  the 

company  ? 

Mr.  Ball:  Same  objection,  gomg  into  the  Decem- 
ber 13  meeting ;  fully  covered. 

Trial  Examiner  Bokat:  That  is  technically  cor- 
rect. I  will  allow"  it. 

A.  Yes,  there  was  some  discussion  as  to  who  had 
the  power  to  negotiate. 

Q.  (Mr.  Landye,  continuing)  And  were  those 
discussions  between  you  and  Mr.  Powell,  or  who 
w^ere  they  between,  and  what  were  they  about"? 

Mr.  Ball:  Same  objection. 

Trial  Examiner  Bokat:  Overruled. 

A.     They  were  between  you  and  Mr.  Powell. 

Q.  (Mr.  Landye,  continuing)  What,  exactly,  was 
said? 

Mr.  Ball:  Let  the  record  show  that  my  objec- 
tion runs  to  the  [154]  entire  line  of  examination'? 

Trial  Examiner  Bokat :  Yes. 

A.  You  asked  Mr.  Powell  if  he  had  the  power  to 
negotiate  an  agreement,  and  he  said,  '^I  don't 
know;  I  guess  so,"  that  the  Board  of  Directors 
would  have  to  sign  it. 

Mr.  Landye :  I  think  that  is  all. 

Redirect  Examination 
Q.     (Mr.  Walker)  Mr.  Estabrook,  I  call  your  at- 
tention to  your  testimony  on  direct  examination  rel- 
ative to  the  connnent  of  Mr.  Powell  that  the  force 
and  effect  of  Article  13  of  the  agreement,  marked 
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as  Board's  Exhibit  No.  3  would  be  satisfactory,  pro- 
vided the  results  of  the  Board  of  Arbitration  would 
not  run  counter  to  company  policy. 

Mr.  Ball:  Well,  I  want  to  object  to  this.  I  don't 
know  whether  it  is  redirect,  or  what  it  is.  It  is 
certainly  leading  in  form,  and  not  proper  redirect 
examination,  going  into  matters  that  have  previ- 
ously been  covered. 

Trial  Examiner  Bokat:  I  don't  believe  that  a 
question  has  been  asked,  Mr.  Ball. 

Mr.  Walker :  There  is  no  question  before  the  wit- 
ness. 

Mr.  Ball:  There  isn't? 

Trial  Examiner  Bokat :  It  is  just  a  statement  call- 
ing attention  to  his  testimony. 

Mr.  Ball :  All  right.  I  just  lost  myself  in  this  long 
chain  of  words.  [155] 

Q.  (Mr.  Walker,  continuing)  Mr.  Estabrook, 
what  effect  would  the  acceptance  of  Mr.  Powell's 
suggestion  relative  to  the  arbitration,  if  the  results 
of  the  arbitration  were  not  contrary  to  company 
Ijolicy,  have  on  the  operation  of  the  agreement  as 
a  w^hole? 

Mr.  Ball:  Same  objection. 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  that. 
It  calls  for  a  legal  conclusion. 

Mr.  Walker:  That  is  all. 

Trial  Examiner  Bokat :  Any  recross  ? 
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Recross  Examination 

Q.  (Mr.  Ball)  Before  you  went  into  this  meeting 
where  Mr.  Landye  was  present,  you  had  a  discus- 
sion with  Mr.  Landye  ?  A.     Which  meeting  % 

Q.  Of  December  13  and  14,  about  the  tactics 
to  be  employed  at  that  meeting? 

A.     No,  I  don't  think  so;  I  don't  recall  any. 

Q.  You  had  a  discussion  with  Mr.  Landye  as  to 
what  you  could  do  in  the  way  of  asking  questions 
to  build  up  an  unfair  labor  ]3ractices  charge  against 
this  company? 

A.  No.  I  have  negotiated  a  contract  or  two  since 
I  have  been  in  this  business,  and  I  don't  have  to 
ask  anybody. 

Mr.  Ball:  I  move  to  strike  the  answer  out,  Mr. 
Examiner.  I  asked  the  witness  if  he  had  any  dis- 
cussion with  Mr.  Landye  about  the  possibility  of 
building  up  an  unfair  labor  practices  charge  against 
the  company.  [156] 

Trial  Examiner  Bokat:  I  will  strike  the  answer. 
Answer  the  last  question,  will  you? 

A.     No. 

Mr.  Walker:  I  submit  that  counsel  asked  for  the 
question,  and  then  he  didn't  like  the  answer. 

Trial  Examiner  Bokat:  The  answer  is  "no"? 

The  Witness:  That  is  correct,  yes.  The  answer  is 
"no". 

Q.  (Mr.  Ball,  continuing)  You  had  no  discus- 
sion with  Mr.  Landye  before  this  meeting  about 
unfair  labor  practices  charges?  A.     No. 
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Q.  When  did  you  file  the  charge  with  the  Labor 
Board?  A.     I  don't  have  the  date. 

Mr.  Landye:  The  record  shows  the  date. 

Mr.  Ball:  Sometimes  these  records  do  not  show 
the  date  of  the  original  charge  after  they  have  been 
revamped. 

Mr.  Walker:  If  they  were  revamped  or  amended, 
both  charges  would  be  show,  or,  rather,  it  would 
show  whether  it  was  the  original  charge  or  the 
ainended  charge. 

Trial  Examiner  Bokat:  I  call  the  attention  of 
counsel  to  the  fact  that  the  original  charge  was  filed 
on  Januarj'  20;  no,  it  was  filed  on  January  21,  1941. 
Is  that  correct,  Mr.  Walker? 

Mr.  Walker:  Yes. 

Q.  (Mr.  Ball,  continuing)  Had  you  had  any  pre- 
vious discussions  with  the  National  Labor  Rela- 
tions Board  relative  to  the  filing  [157]  of  charges 
for  failure  to  bargain?  A.     No,  sir. 

Q.  What  time  was  it  that  you  caused  to  be  cir- 
culated amongst  your  employees  information  to  the 
effect  that  these  charges  were  going  to  be  filed  in 
order  for  them  to  get  back  pay? 

A.     I  never 

Mr.  Walker:  Just  a  minute.  I  will  object  to  that 
as  assuming  facts  not  in  evidence. 

Trial  Examiner  Bokat:  Yes,  reframe  your  ques- 
tion. 

Q.  (Mr.  Ball)  All  right.  Have  you  at  any  time 
led  any  of  your  members  to  believe  that  they  were 
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going  to  get  back  pay  as  the  result  of  your  filing 

charges  with  the  National  Labor  Relations  Board? 

A.     No,  sir. 

Q.  You  have  never  caused  any  mformation  to  be 
circulated  amongst  the  members  to  the  effect  that 
they  would  get  back  pay  if  charges  were  filed  with 
the  Board?  A.     No,  sir. 

Q.     Have  you  heard  it  discussed? 

A.  Yes,  I  have  heard  lots  of  discussion,  but  this 
is  a  free  country. 

Q.  Have  you  ever  seen  or  caused  stories  to  be 
2)laced  in  the  newspapers  to  that  effect? 

A.     No,  sir. 

Trial  Examiner  Bokat:  It  has  been  called  to  my 
attention  [158]  that  the  petition  for  certification 
and  investigation  of  the  office  employees  was  filed 
January  21,  and  not  the  charge  filed  against  the 
company.  I  was  looking  at  the  wrong  file.  The 
charges  filed  by  the  Warehousemen's  Union  were 
on  December  10,  1940.  The  original  charge  is  in  evi- 
dence, and  that  can  be  verified. 

Mr.  Walker:  Excuse  me.  It  is  December  13,  and 
the  Retail  Clerks  was  on  the  21st  of  December. 

Q.  (Mr.  Ball,  continuing)  Then  you  had  already 
drafted  and  prepared  for  filing  with  the  National 
Labor  Relations  Board  the  charges  for  failure  to 
bargain  collectively  before  you  went  into  this  session 
on  December  13? 

Mr.  Landye:  That  is  argumentative.  The  record 
speaks  for  itself  as  to  the  time.  He  is  merely  ar- 
guing with  the  witness. 
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Trial  Examiner  Bokat:  You  are  technically  cor- 
rect, but  I  will  let  the  question  stand. 

The  Witness:  Will  you  repeat  the  question? 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion, Mr.  Reporter? 

The  Witness:  Let  me  have  the  question  again. 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.  Not  necessarily;  it  could  have  been  after  the 
meeting. 

Q.  Those  charges  had  been  discussed  between  you 
and  Mr.  Landye  prior  to  the  time  that  they  were 
filed  with  the  National  [159]  Labor  Relations 
Board?  A.     I  don't  remember. 

Q.  Well,  now,  let  me  refresh  your  recollection. 
Looking  at  the  copy  of  your  original  complaint  filed 
on  December  13, 

Trial  Examiner  Bokat :  The  original  charge. 

Q.  (Mr.  Ball,  continuing)  The  original  charge. 
You  will  notice  that  your  name  and  Mr.  Landye 's 
name  appear  on  the  complaint. 

A.     That  is  right. 

Q.  You  had  discussed  it  with  Mr.  Landye,  had 
you  not?  You  had  discussed  the  substance  of  that 
complaint  before  that  complaint  was  filed  ? 

A.  I  don't  think  that  we  discussed  it  until  after 
the  meeting. 

Q.     Who  i)repared  the  statement  in  the  charge? 

A.     I  did. 

Q.     Without  consultation  with  Mr.  Landye? 
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A.     Well,  1  furnished  the  information. 

Q.     Mr.  Landye  drew  it  up,  did  he  not? 

A.     He  drew  up  what  I  told  him  to. 

Q.  Did  he  use  your  actual  language  in  the  charge, 
or  did  he  use  some  language  of  his  own  ? 

A.     I  think  that  he  had  something  to  do  with  it. 

Q.  You  had  furnished  the  information,  and,  in 
other  words,  had  discussed  the  matters  with  him 
relating  to  this  before  the  charge  was  drawn? 

A.     Yes.  [160] 

Q.  So  you  had  had  a  discussion  with  Mr.  Landye 
prior  to  the  time  of  the  meeting  of  December  13? 

A.     I  think  we  did  it  after  the  meeting. 

Q.  At  least,  you  had  it  before  the  meeting  of 
December  16?  A.     Yes. 

Q.  You  had  never  discussed  possible  charges 
with  the  National  Labor  Relations  Board  before  the 
meeting  of  December  13,  although  this  long  charge 
was  prepared  by  you  and  filed  with  the  Board  on 
the  same  day  that  the  meeting  was  held? 

A.  It  could  be;  I  think  that  is  right.  I  think 
that  you  answered  it. 

Q.     What  is  your  recollection? 

A.     That  is  my  recollection. 

Q.  You  are  testifying  under  oath  that  you  did 
not  discuss  those  matters  with  Mr.  Landye  before 
you  went  into  the  meeting  of  December  13? 

A.     I  don't  think  that  we  did;  I  don't  remember. 

Q.  Are  you  testifying  under  oath  that  you  did 
not   hie   these   charges,    and   did   not    go   into    the 
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meeting    with    the    intention    of    building    up    the 

charges  ? 

A.     I  have  answer  that  twice ;  No,  I  did  not. 

Q.  You  had  discussed  these  charges  before  you 
went  into  the  meeting  of  December  16  *? 

A.     December  16? 

Q.     Yes.  [161] 

A.  Yes.  Sure,  there  had  been  discussion  by  that 
time. 

Q.  Well,  now,  let  me  call  your  attention  to  this 
document,  (indicating  document)  The  charge  there 
shows  that  it  was  subscribed  and  sworn  to  on  the 
10th  day  of  December,  doesn't  it? 

A.     That  is  right. 

Q.  Now,  is  the  oath  taken  by  Mr.  Landye  there 
correct,  or  is  your  statement  on  the  stand  correct, 
under  oath? 

A.  Just  a  minute.  Where  is  that  other  copy?  I 
guess  I  was  three  days  wrong  there.  You  had  the 
record,  I  didn't. 

Q.  Then  your  recollection  of  it  is  what?  Is  it 
right  or  wrong?  Your  testimony  here  was  that  you 
did  not  discuss  this  matter  with  Mr.  Landye,  and 
therefore,  your  testimony  was  false  ? 

Mr.  Landye:  Just  a  minute.  He  didn't  state  that 
he  had  not  discussed  it  with  me;  he  said  he  had. 

Trial  Examiner  Bokat:  The  objection  is  well 
taken  to  the  form  of  the  question.  Reframe  it. 

Q.  (Mr.  Ball,  continuing)  Now,  with  this  in 
your  hand,  do  you  recall  having  had  a  discussion 
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with  Mr.  Laiidye  about  the  filing  of  an  imfair  labor 
practice  charge  against  Montgomer}^  Ward  &  Com- 
pany prior  to  the  time  of  the  meeting  of  Decem- 
ber 13? 

A.     I  still  say  that  I  don't  recall  the  date;  but 
I  apparenth^  did. 

Mr.  Ball:  That  is  all.  [162] 

Trial   Examiner   Bokat:   Are   there   any   further 
questions  of  this  witness  ?  The  witness  is  excused. 
(Witness  excused) 


Mr.  Ball:  I  want  to  make  one  statement  for  the 
record.  Wil]  the  'J'rial  Examiner  confirm  this  state- 
ment, that  the  records  which  were  shown  to  Mr. 
Estabrook  were  the  records  of  the  original  files  in 
the  Board's  possession,  now  admitted  in  evidence 
as  Board's  Exhibit  No.  1,  and  not  records  kept  by 
me. 

Trial  Examiner  Bokat:  I  think  it  is  apparent 
from  the  record  that  you  showed  to  the  witness  the 
original  charge  contained  in  the  files,  and  the  mat- 
ter referred  to  the  witness  was  in  the  files  of  the 
Board. 

Mr.  Ball :  Thank  you. 

Mr.  Walker:  Mr.  Holmes. 
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called  as  a  witness  by  and  on  behalf  of  the  Board, 
bein^"  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat:  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness:  Mark  Holmes,  (spelling). 

Trial  Examiner  Bokat:  M-a-r-k  H-o-l-m-e-s? 

The  Witness:  Yes. 

Direct  Examination 

Q.     (Mr.  Walker)  Where  do  you  live?  [163] 

A.     7706  Southeast  Reedway. 

Q.     In  Portland?  A.    Yes. 

Q.     What  is  your  present  occupation? 

A.  Business  agent  for  the  Warehousemen's 
Union. 

Q.     How  long  have  you  held  that  position? 

A.     About  3-1/2  years. 

Q.     That  is  for  Local  206?  A.     Yes,  sir. 

Q.  And  in  that  position  have  you  had  occasion 
to  meet  with  any  rei)resentatives  of  the  respondent 
here  ? 

A.  I  have  been  in  every  meeting  with  the  Ware- 
housemen,— every  meeting  that  the  Warehousemen 
have  had  with  Montgomery  Ward  and  Company. 

Q.     You  mean  tlie  meetings  held  in  Portland? 

A.     Yes,  and  in  Oakland,  also. 

Q.  When  was  the  first  meeting  that  you  at- 
tended ? 
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A.  Well,  I  think  the  record  as  to  the  dates  is 
here,  and  I  attended  every  one  in  Portland  except 
the  last  one  when  Mr.  Brown  was  present. 

Trial  Examiner  Bokat:  I  think  that  it  has  been 
testified  that  the  first  meeting  took  place  in  No- 
vember,  

Mr.  Ball:  November  12. 

Trial  Examiner  Bokat:  November  12,  1940. 

Q.  (Mr.  Walker,  continuing)  Who  attended  that 
meeting  representing  Local  206  ?  [164] 

A.     Mr.  Estabrook  and  myself. 

Q.  Who  attended  the  meeting  representing  the 
Respondent  ? 

A.  Mr.  Powell  and  Mr.  Barth  and  Mr.  Huddle- 
ston. 

Trial  Examiner  Bokat:  Is  the  testimony  of  this 
witness  going  to  be  substantially  the  same  as  that 
of  the  previous  witness? 

Mr.  Walker:  I  am  not  going  to  go  over  with  this 
witness  the  details  with  such  minuteness.  In  some 
respects  it  will  be  the  same ;  in  others,  it  will  not. 

Trial  Examiner  Bokat :  My  understanding  is  that 
he  is  going  to  testify  about  the  same  conferences 
as  the  previous  witness  testified  about? 

Mr.  Walker:  That  is  correct. 

Trial  Examiner  Bokat:  All  right,  proceed. 

Q.  (Mr.  Walker,  continuing)  Was  a  form  of 
Board's  Exhibit  3  at  the  meeting  on  November  12 
before  the  parties'? 
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A.     Yes,  the  form  of  our  proposed  contract? 

Q.     Yes.  A.     Yes,  it  was. 

Q.     Do  you  know  a  Mr.  Estabrook'? 

A.     Yes. 

Q.  You  say  that  you  and  Mr.  Estabrook  met  with 
the  Respondent's  representatives  in  various  meet- 
ings. Did  you  meet  with  any  of  the  respondent's 
representatives  at  a  time  prior  to  November  12? 

A.     No,  I  didn't.  [165] 

Q.  On  or  about  September,  1940  do  you  know 
wliere  Mr.  Estabrook  was? 

A.     I  believe  he  was  in  Denver,  or  back  east. 

Q.     How  do  you  know  that  he  was  iii  Denver? 

A.  The  Western  Conference  of  Teamsters  was 
held  in  Denver,  and  Mr.  Estabrook  sent  us  a  letter 
asking  that  we  forward  at  least  three  or  four  copies 
of  the  Montgomery  Ward  proposed  agreement  to 
Washington,  because  he  was  going  to  meet  with  the 
Company  officials  in  Chicago. 

Q.     Was  it  done?  A.     It  was. 

Q.  After  Mr.  Estabrook 's  return  from  the  East, 
did  you  have  occasion  to  telephone  or  make  con- 
tact with  any  of  the  representatives  of  the  respond- 
ent, and  before  the  meeting  of  November  12? 

A.     I  did  not,  no. 

Q.  I  see.  Did  you  have  any  talks  with  Mr.  Hud- 
dleston  at  any  time  prior  to  November  12? 

A.     Not  to  my  knowledge. 

Q.  Now,  will  you  relate  what  occurred  at  the 
meeting  of  November  12?   Let   me  withdraw  that 
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question.  Was  there  a  discussion  relative  to  a  meet- 
ing between  Mr.  Estabrook,  and  Mr.  Heidinger,  Mr. 
Ball  and  Mr.  Barr? 

Mr.  Ball:  I  will  object  to  this  as  not  being  a 
competent  way  to  prove  this.  Besides,  it  is  repeti- 
tious. [166] 

Trial  Examiner  Bokat:  I  will  sustain  the  objec- 
tion. 

Mr.  Walker:  I  submit  that  he  can  answer  that 
''yes"  or ''no". 

Trial  Examiner  Bokat :  I  know,  but  we  have  gone 
over  that.  Su|)pose  that  you  reframe  it. 

Q.  (Mr.  Walker,  continuing)  At  the  meeting  of 
November  12,  do  you  recall  how  the  meeting  opened 
up,  or  how  the  discussion  got  under  way? 

A.  Well,  Mr.  Estabrook  started  the  meeting  by 
saying  that  he  had  met  with  the  officials  of  the 
Company  in  the  East,  and  that  they  were  willing 
to  sit  down  and  discuss  an  agreement  and  come  to 
a  contract. 

Q.     And  then  following  that,  what  was  done? 

A.  We  submitted  our  proposals  of  the  agree- 
ment,— copies  of  the  agreement. 

Q.  And  a  copy  of  the  agreement  was  before  each 
party  present  at  that  meeting?  A.     Yes. 

Q.  Was  the  agreement  then  taken  up  or  dis- 
cussed? A.     Yes,  we  discussed  it. 

Q.     In  what  manner  was  it  discussed? 

A.  Well,  each  party  had  a  copy  of  it,  and  we 
were  to  go  through  the  agreement,  clause  by  clause, 
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and  tlio  clauses  on  which  we  disagreed  we  were  to 

pass  on,  or  pass  by,  and  then  come  back  to  them 

later. 

Q.  Did  anybody  make  any  suggestion  similar  to 
that?  [167]  A.    Yes. 

Q.     Who? 

A.     Mr.  Estabrook  made  the  statement. 

Q.  Will  you  refer  to  Board's  Exhibit  No.  3,  and 
state  whether  or  not  there  was  any  discussion  con- 
cerning that  article? 

Mr.  Ball:  I  don't  wish  to  be  technical,  because 
Ave  have  certainly  nothing  to  conceal.  However,  it 
seems  to  me  that  the  time  of  this  hearing  is  being 
consumed  by  a  detailing  of  matter  already  gone 
into. 

Trial  Examiner  Bokat :  I  agree  with  you  that  it 
should  not  be  repeated.  However,  I  can't  determine 
at  this  time  whether  there  is  any  variance  between 
the  Board's  Witnesses  and  the  Respondent's  Wit- 
nesses as  to  what  took  place.  I  will  let  him  go  ahead 
for  the  time  being  to  see  how  it  goes. 

Q.     (Mr.  Walker,  continuing)  You  may  answer. 

A.  They  objected  to  it  as  an  article.  They  said 
that  it  was  a  matter  of  fact,  because  we  had  been 
designated  as  the  sole  collective  bargaining  agent 
by  the  Labor  Board.  However,  they  didn't  agree 
to  have  it  in  the  contract.  They  said  the  law^  would 
take  care  of  that. 

Q.     What  did  you  do  after  that? 

A.     We  went  to  Article  2. 
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Q.     Was  there  any  cliscnssion  on  Article  2? 

A.     Absolutely,  there  was. 

Q.     What  was  the  discussion?  [168] 

A.  Against  company  policy,  and  they  wouldn't 
agree  to  any  part  of  it. 

Q.     Who  said  that?  A.     Mr.  Powell. 

Q.     What  did  you  do  on  Article  2? 

A.  We  put  a  check  in  front  of  it,  and  went  to  the 
next  article. 

Q.     What  occurred  with  respect  to  Article  3? 

A.  Well,  for  the  first  sentence,  they  said  that 
would  be  all  right,  but  they  said  they  worked  some 
employees  at  certain  times  of  the  year  for  more 
than  8  hours  without  the  payment  of  overtime.  They 
were  willing  that  overtime  be  paid  over  40  hours 
a  week,  but  not  over  8  hours  in  any  one  day,  and 
Saturday  could  not  be  an  overtime  day.  The  way 
the  work  week  was  staggered,  it  started  out  on 
Friday  and  ran  until  Thursday  the  next  week.  It 
was  also  necessary,  they  stated,  that  they  start  some 
of  the  employees  at  5 : 30  in  the  morning. 

Q.     What  was  done  with  respect  to  Article  3? 

A.  Well,  we  put  a  check  in  front  of  it  and  went 
on  to  the  next  article. 

Q.     Was  there  any  discussion  concerning  it? 

A.     Article  4? 

Q.     Yes. 

A.  Yes,  Mr.  Powell  said  at  that  time  that  they 
could  not  sret  anv  increases  at  all.  There  was  also 
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a  disagreement  as  to  some  of  [169]  the  classifica- 
tions, as  to  whether  they  came  under  our  juris- 
diction. I  think  it  was  the  tailor  and  the  had  tailor, 
— I  don't  know  which;  there  was  one  or  two  others. 

Q.  I  call  your  attention  to  Article  6.  Was  there 
any  discussion  concerning  it? 

A.  Well,  the  only  thing  they  said  was  that  they 
didn't  employ  anybody  under  those  names,  and  they 
didn't  think  it  was  necessary  or  any  use  to  argue 
about  something  that  they  didn't  contemplate  domg. 

Q.     When  you  say  "they",  whom  do  you  mean? 

A.     I  mean  the  company. 

Q.  Next,  I  call  your  attention  to  Article  11.  Was 
there  any  discussion  concerning  it? 

A.     Yes. 

Q.     Tell  us  about  it? 

A.  There  was  quite  a  bit  of  discussion.  After 
reading  it  through  the  company  could  not  see  the 
reason  for  it.  And  I  tried  to  explain  to  them  why, 
and  I  brought  up  a  case  at  the  time.  The  linoleum 
layers  were  having  a  disagreement  with  Mont- 
gomery Ward  &  Company;  they  were  trying  to  put 
Montgomery  Ward  on  the  unfair  list,  because  they 
would  not  sign  up  with  them.  I  told  Mr.  Ball  that 
it  would  be  for  his  protection;  that  before  any  em- 
ployees of  Montgomery  Ward  could  call  a  strike, 
they  would  have  to  go  before  the  Portland  Central 
Labor  Council  to  defend  themselves  against  any 
charges.  [170] 
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Mr.  Powell  said,  after  changing  the  wording  a 
little,  he  would  probably  agree  to  it. 

Trial  Examiner  Bokat:  Agree  to  the  entire  sec- 
tion 11 '? 

The  Witness:     Yes. 

Q.  (Mr.  Walker,  continuing)  Let  us  go  back  to 
Article  10.  Was  there  any  discussion  on  it  ? 

A.     That  is,  on  the  vacation  ? 

Q.     Yes. 

A.  They  felt  that  it  was  up  to  the  company,  and 
that  it  should  be  left  to  them  as  to  who  was  the 
judge  when  they  had  been  there  a  year  or  not. 

Q.  I  call  your  attention  to  Article  13.  Was  there 
any  discussion  concerning  it  ? 

A.     Yes,  quite  a  bit. 

It  came  up  several  times  during  the  meeting, 
and  the  company  felt  that  the  final  say  should  be 
with  the  company  as  to  the  matters  we  discussed, 
as  to  discharge,  and  so  forth ;  that  they  should  have 
the  final  say. 

Q.  Was  there  anything  else  discussed  at  that 
meeting  ?  A.     No,  not  that  I  know  of. 

Q.  When  was  the  next  meeting  that  you  at- 
tended f 

A.     I  attended  a  meeting  in  Oakland,  California. 

Q.     Who  were  representing  the  Union  ? 

A.  Mr.  Estabrook  and  myself;  Mr.  White,  and 
three  or  four  representatives  of  the  Retail  Clerks. 

[171] 

Q.     Do  you  know  a  Mr.  Towers?  A.     Yes. 
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Q.     Was  he  there  ?  A.     Yes. 

Q.     Who  represented  the  respondent? 

A.  I  know  Mr.  Powell  was  there,  and  I  believe 
that  Mr.  Denecke.  And  there  were  six  or  seven 
officials  of  the  company;  I  don't  remember  their 
names. 

Q.     How  did  that  meeting  begin  ? 

A.  Well,  it  began  by  a  discussion  of  the  agree- 
nient,  and  it  soon  ended ;  we  were  trying  to  find  out 
wliat  the  company  policy  was.  When  Mr.  Esta- 
brook  came  back  from  Chicago,  he  was  told  that 
Mr,  Powell  and  Mr.  Huddleston  had  the  power  to 
settle  the  strike;  and  w^e  found  that  most  of  tlie 
things  that  we  proposed  were  against  company 
])olicy.  And  we  tried  to  fuid  out  what  the  company 
policy  was,  whether  it  was  a  set  of  books  or  com- 
pany philosophy,  or  what  it  was. 

Mr.  Ball :  I  move  to  strike  the  answer  of  the 
witness  as  indulging  in  opinions  and  conjecture, 
based  on  hearsay.  That  is  not  a  statement  of  fact. 
I  object  particularly  with  relation  to  what  Mr. 
Estabrook  found. 

Trial  Examiner  Bokat :  That  part  may  be  stricken 
out.  The  other  part  may  stand.  Of  course,  it  is 
difficult  f(u-  the  Examiner  to  strike  out  any  por- 
tions of  au  answer  that  is  somewhat  extended,  un- 
less his  attention  is  called  to  the  particular  [172] 
portion. 

Q.  (Mr.  Walker,  continuing)  Was  there  any  dis- 
cussion concerning  a  ])ubli cation  on  company  policy, 
or  any  books  or  pamphlets  relating  to  that? 
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A.  I  believe  that  Mr.  Powell  said  there  wasn't 
any  such, 

Trial  Examiner  Bokat:     Well,  any  such  wliaf? 

The  Witness :  Not  any  written  policy  of  the  com- 
pany. 

Q.  (Mr.  Walker,  continuing)  Now,  did  you  have 
copies  of  the  agreements  before  the  parties  ? 

A.     I  believe  we  did,  yes. 

Q.  And  was  there  any  discussion  on  the  agree- 
ments ? 

A.  There  wasn't  so  very  much,  it  was  mostly  on 
the  policy,  because  every  time  we  discussed  an 
article,  it  was  always  against  the  company  policy. 

Mr.  Ball:  I  move  to  strike  the  last  part  of  the 
answer,  that  ''every  time  Ave  discussed  an  article,  it 
was  always  against  the  company  policy." 

Trial  Examiner  Bokat:     Yes.    Strike  it  out. 

Q.  (Mr.  Walker,  continuing)  Why  wasn't  the 
agreement  discussed  at  that  meeting? 

A.     Well,  it  didn't  seem  like, 

Mr.  Ball:  I  will  object  to  that  as  not  calling  for 
the  proper  testimony. 

Trial  Examiner  Bokat :  Yes.  Sustained  as  to  the 
form.   Reframe  it. 

Q.  (Mr.  Walker,  continuing)  Was  there  any 
reason  for  discussing  [173]  the  question  of  company 
policy  at  that  meeting?  A.     Yes. 

Q.     Go  ahead  and  tell  us. 

A.  At  that  meeting,  I  asked  Mr.  Powell  if  the 
company  policy  had  changed  any  in  the  last  few 
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years,  and  he  said  not;  not  to  his  knowledge,  that 
it  had  not ;  and  then  I  asked  him  if  the  policy  of  the 
company  was  the  same  now  as  in  1936  or  1937,  when 
they  discharged  100  or  150  people  for  joining  the 
nnion,  and  he  said,  ''not  to  his  knowledge,"  that  the 
company  policy  had  not  changed  since  that  time, 
or  since  that  date. 

Q.  Was  there  any  other  conversation,  or  any- 
thing else  said  abont  company  policy?  A.     No. 

Q.     That  yon  recall? 

A.     Not  that  I  recall. 

Q.  Was  there  any  reason  given,  or  were  there 
any  reasons  why  the  discnssion  of  the  proposed 
agreement  was  not  taken  uj)  at  that  time  ? 

A.  Well,  we  tried  to  fuid  ont  who  would  have 
the  ]:>ower  to  settle  the  dispute  if  we  did  arrive  at  an 
agreement;  that  is,  if  we  did  arrive  at  the  agree- 
ment, wlio  would  have  the  power  to  sign  it.  We 
didn't  seem  to  be  able  to  find  out. 

Trial  Examiner  Bokat :     How  is  that  ? 

The  Witness:  We  didn't  seem  to  be  able  to  find 
out  who  had  the  power.  [174] 

Mr.  Ball:  I  move  to  strike  that  as  a  conclusion 
of  the  witness,  the  result  of  a  conversation,  rather 
than  what  was  said. 

Trial  Examiner  Bokat:  All  right,  I  will  sustain 
tlie  objection.  State  more  ])articularly  wliat  vras 
said,  and  by  whom. 

Q.  (Mr.  Walker,  continuing)  Did  any  of  the 
rei^resentatives  of  the  I^nion  make  any  inquiry  to 
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determine  who  had  the  power  to  execute  an  agree- 
ment if  such  was  reached  *?  A.     Yes. 

Q.     Who? 

A.     Mr.  White  asked  Mr.  Powell  that  question. 

Q.     And  did  Mr.  Powell  answer  ? 

A.  He  said  that  the  Board  of  Directors  would 
sign  any  agreements  that  we  arrived  at. 

Q.  Was  there  any  inquiry  concerning  the  loca- 
tion of  the  Board  of  Directors,  or  the  head  officers 
of  the  company? 

A.  Yes.  After  quite  a  bit  of  discussion  on  com- 
I)any  policy,  Mi'.  Estabrook  asked  that,  and  he  also 
asked  that  if  lie  and  Mr.  Powell  and  Mr.  White 
would  take  the  ])lane  to  Chicago  to  settle  the  thing, 
could  they  settle  it  right  there;  he  said  that  that 
was  the  only  thing  to  be  done,  apparently.  If  what- 
ever we  proposed  was  against  company  policy,  he 
wanted  to  know  whether  they  could  go  back  there 
and  decide  it. 

Trial  Examiner  Bokat :     Who  said  that  ? 

The  Witness :     Mr.  Estabrook.  [175] 

Trial  Examiner  Bokat :     To  whom  ? 

The  Witness :     Mr.  Powell. 

Trial  Examiner  Bokat:     What  was  his  i-eply? 

The  Witness:  He  said  he  would  contact  them 
and  find  out  after  they  got  out  of  the  meeting,  and 
theu  let  us  know  Thursday  of  the  next  week. 

Q.  (Mr.  Walker,  continuing)  Did  you  meet 
with  Mr.  Powell  ae:ain  ? 
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A.  I  believe  that  Mr.  Estabrook  did;  I  did  not. 
I  don't  know  whether  he  did  or  not. 

Q.    Did  you  go  back  to  Chicago?  A.     No. 

Q.  Do  you  know  what  Mr.  Estabrook  learned 
from  Mr.  Powell,  if  anything? 

A.     I  don't  know  that. 

Q.  Is  there  anything  further  that  occurred  in 
that  meeting  in  Oakland? 

A.     Not  that  I  recall,  no. 

Q.  Did  you  meet  with  the  company  again  after 
that? 

A.  Yes,  we  met  back  here  in  the  City  of  Port- 
land. 

Q.     Who  represented  Local  206  at  that  meeting? 

A.     Mr.  Estabrook  and  myself. 

Q.  Who  represented  the  company  at  that  meet- 
ing? 

A.  Mr.  Earth,  Mr.  Powell,  and  Mr.  Huddleston. 
I  think  Mr.  Denecke  was  sitting  in  some  of  the  meet- 
ings. I  am  not  sure  [176]  about  that. 

Trial  Examiner  Bokat :  Are  you  referring  to  the 
meetings  of  December  13  and  14  and  16  ? 

The  Witness:  Yes,  we  are  back  in  Portland 
now. 

Trial  Examiner  Bokat :  Those  are  the  meetings 
at  which  Mr.  Ashe  was  present  ? 

The  Witness :     That  is  right. 

Q.  (Mr.  Walker,  continuing)  Were  copies  of 
tlie  proposed  agreement  before  the  parties  at  that 
time?  A.     Thev  were. 
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Q.  Was  the  proposed  agreement  discussed  at  tliat 
meeting  ?  A.     Yes,  at  some  length. 

Q.     How  did  that  meeting  open  up  ? 

A.  It  was  the  same  as  the  other  ones ;  we  started 
on  the  different  clauses  of  the  agreement,  and  didn't 
get  an}^  place  with  them. 

Trial  Examiner  Bokat :  You  are  referring  to  the 
same  agreement,  Board's  Exhibit  3? 

The  Witness :     Yes,  the  same  agreement. 

Trial  Examiner  Bokat :     All  right. 

Q.  (Mr.  Walker)  Were  any  other  persons  pres- 
ent than  the  ones  that  you  have  just  now  men- 
tioned? Were  any  other  persons  other  than  Mr. 
Estabrook,  yourself,  Mr.  Ashe,  Mr.  Denecke,  Mr. 
Huddleston  and  Mr.  Barth  ? 

A.     I  believe  Mr.  Landye  was  present. 

Q.     Do  you  know  a  Mr.  Dixon?  [177] 

A.     Yes. 

Q.     Was  he  present?  A.     Yes. 

Q.     Do  you  know  a  Mr.  Hicks?  A.     Yes. 

Q.     Was  he  there? 

A.     Yes,  and  Mr.  Langford  was  there. 

Q.     Do  you  know  Mr.  Allen?  A.     Yes. 

Q.     Was  he  there?  A.     Yes. 

Q.     Anybody  else? 

Mr.  Ball:  We  agreed  that  the  parties  were  tliere 
that  Ml-.  Estabrook  testified  were  there. 

Mr.  Walker:     All  right. 

Q.  (Mr.  Walker,  continuing)  Now,  didn't  the 
meeting  at  Oakland  and  this  meeting  of  December 
13, — strike  that.    Between  the  time  of  the  meeting 
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at  Oakland  and  this  meeting  of  December  13,  had 
you  received  any  written  instrument  from  the  com- 
pany ?  A.I  had  not. 

Mr.  Ball:  I  will  object  to  that  as  calling  for  a 
matter  that  has  nothing  to  do  with  the  case,  and 
irrelevant  to  any  issue  involved. 

Trial  Examiner  Bokat :     You  mean  this  witness  ? 

Mr.  Walker:     Local  206.  [178] 

A.     I  had  not  received  any. 

Q.  (Mr.  Walker,  continuing)  Do  you  know  if 
Local  206  had? 

Trial  Examiner  Bokat :     Local  206  ? 

Mr.  Walker:     Yes. 

Mr.  Ball :   What  about  my  ruling,  Mr.  Examiner  ? 

Trial  Examiner  Bokat:  I  v/ill  let  the  question 
stand. 

A.  It  would  be  in  Mr.  Estabrook's  capacity  as 
financial  secretary. 

Q.     You  mean  in  his  possession  ? 

A.     That  is  right. 

Q.     Had  you  learned  whether  any  was  received? 

Mr.  Ball :  I  will  object  to  that,  naturall}'.  I 
have  been  rather  patient;  I  think  the  Examiner  will 
appreciate  that.  However,  we  should  keep  this  hear- 
ing Avithin  some  bounds. 

Trial  Examiner  Bokat:  Is  there  any  dis]:>ute  as 
to  whether  the  company  submitted  n  counter  ])rn- 
posal,  if  you  want  to  call  it  that,  or  if  you  d(^n't 
want  to  call  it  that,  a  written  form  of  agreement? 
Is  there  any  dispute  whether  that  happened  or  not? 
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Mr.  Ball:  I  don't  think  there  is  any  dispute.  So 
far  as  I  know,  no  written  document  purporting  to 
be  a  contract  with  the  Union,  or  a  proposed  con- 
tract, w^as  ever  prepared  by  the  Company  and  given 
to  the  Union. 

Trial  Examiner  Bokat:     Is  that  agreeable? 

Mr.  Walker :     Yes,  that  is  agreeable.  [179] 

Trial  Examiner  Bokat :  It  is  not  decisive  of  any- 
thing, of  course. 

Mr.  Ball:  Let  the  record  show  that  we  object  to 
any  inquiry  into  such  matters,  although  I  made  the 
statement  as  a  statement  of  fact  to  clear  the  record. 

Trial  Examiner  Bokat:  Yes,  your  statement  is 
on  the  record,  and  you  object  to  the  relevancy  of 
any  such  questions.  Let  us  proceed. 

Q.  (Mr.  Walker)  What  occurred  on  the  meeting 
of  December  13? 

A.  Mr.  Ashe,  of  the  Federal  Labor  Conciliation 
Service  was  ])resent  at  that  time,  and  we  discussed 
the  point  (^f  how  we  could  get  together.  The  first 
question  was  wiiether  we  were  going  to  get  any 
counter  projiosals,  and  it  was  discussed  again  at 
that  meeting. 

Mr.  Ball:  I  will  object  to  this  generalization  of 
the  witness,  which  can  have  no  probative  weight. 

Trial  Examiner  Bokat :  I  am  afraid  that  you  are 
correct,  Mr.  Ball.  I  will  have  to  sustain  the  objec- 
tion. 

Q.  (Mr.  Walker,  continuing)  Mr.  Holmes,  did 
Mr.  Ashe  take  part  in  that  meeting? 
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A.     He  did. 

Q.     What  did  he  say? 

A.  He  asked  if  there  was  some  way  that  the 
company  and  the  Union  could  get  together  on  an 
agreement,  and  if  the  company  w^oiild  make  a  coun- 
ter proposal.  [180] 

Q.     Was  that  question  answered?  A.     Yes. 

Q.     Who  answered  it?  A.     Mr.  Powell. 

Q.     What  did  he  say  ? 

A.  No;  that  the  company  had  nothing  to  ask  of 
the  union;  that  the  union  was  coming  to  the  com- 
pany for  something,  and  not  the  company  coming 
to  the  union. 

Q.  Did  Mr.  Landye  take  any  part  in  the  meet- 
ing? 

Trial  Examiner  Bokat :  Are  .you  referring  to  De- 
cember 13? 

Mr.  Walker:     December  13. 

A.  Well,  he  wasn't  there  on  the  second  meeting 
when  Mr.  Ashe  was  present. 

Trial  Examiner  Bokat :  I  think  the  question  was 
directed  to  the  first  meeting,  December  13.  There 
were  three  meetings,  as  I  understand  it,  December 
13,  14  and  16. 

A.     Yes,  Mr.  Landye  was  present. 

Trial  Examiner  Bokat :     On  December  13  ? 

The  Witness:     Yes. 

Q.  (Mr.  Walker,  continuing)  Did  he  take  part 
in  the  meeting? 
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A.  Yes.  He  also  asked  for  a  counter  proposal 
in  writing  of  some  kind. 

Q.     What  was  it  that  Mr.  Landye  said  I 

A.  He  asked  if  the  company  w^ouldn't  give  us  a 
counter  proposal. 

Q.     Was  that  answered?  [181] 

A.     Yes. 

Q.     How  was  it  answered,  and  by  whom? 

A.     That  was  answered  with  a  flat  "No". 

Q.     By  whom?  A.     Mr.  Powell. 

Mr.  Ball :     I  move  to  strike  the  word 

Trial  Examiner  Bokat:  Yes,  strike  the  word 
"flat"  out. 

Mr.  Ball:  I  will  ask  that  the  witness  be  in- 
structed to  state  what  was  said,  without  conclu- 
sions. 

Trial  Examiner  Bokat :  Yes,  state  as  near  as  you 
can  what  took  place. 

Q.  (Mr.  Walker,  continuing)  What  discussion 
concerning  the  proposed  agreement  was  had? 

A.  Just  a  general  rehash  of  what  we  had  gone 
through  before. 

Q.     Was  the  agreement  discussed  by  articles? 

A.     I  believe  some  of  them  was,  yes. 

Q.  Were  comments  relative  to  the  articles  made 
by  any  representative  of  the  company  ? 

A.  None  other  tlian  had  been  gone  tlirough  be- 
fore. 

Mr.  Ball :     I  move  to  strike  that  as  a  conchision. 

Trial  Examiner  Bokat :    Yes. 
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Mr.  Ball:  Furthermore,  let  me  call  to  the  Ex- 
aminer's attention  that  we  are  getting  to  matter 
that  that  is  very  repetitious. 

Mr.  Walker:  If  we  are  going  to  be  limited  to 
what  was  actuall}^  said  and  done,  I  would  ratJier 
do  it  that  way  than  skip  [182]  over  it  by  a  con- 
clusion. 

Trial  Examiner  Bokat :  I  understand  your  rea- 
son. 

Mr.  Walker:  We  will  go  through  it  clause  by 
clause. 

Trial  Examiner  Bokat:  May  be  we  can  save 
time.  Is  it  the  Board's  contention  that  what  ha])- 
pened  at  the  December  13  meeting  with  relation  to 
the  discussion  of  the  articles,  is  the  same  as  hap- 
pened on  the  November  12  meeting?  And  that  the 
respondents  took  the  same  position?  I  want  to  know 
if  it  is  your  contention  that  the  respondent  took 
the  same  position,  or  a  different  position. 

Mr.  AValker:  I  think  it  was  the  same  day  in  and 
day  out. 

Trial  Examiner  Bokat :     That  is  your  contention  ? 

Mr.  Walker:     Yes. 

Trial  Examiner  Bokat:  Let's  see  if  the  witne?^s 
will  testify  as  to  the  position  that  the  company  took 
at  that  time  as  compared  with  November  12. 

Q.  (Mr.  Walker,  continuing)  Will  you  refer  to 
your  copy  of  the  agreement.  At  the  meeting  of 
December  13,  was  there  a  discussion  on  Article  1  ? 

A.     I  believe  there  was,  yes. 
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Q.  And  what  was  said  relative  to  that  article, 
Article  1? 

A.  It  was  against  company  policy,  and  the  com- 
pany could  not  agree  to  it. 

Trial  Examiner  Bokat :    Article  1  ? 

Tlie   Witness:     No.    The  company  agreed  to  it. 

[183] 

Trial  Examiner  Bokat:  Listen  to  the  question, 
and  then  answer  it. 

A.  (Witness  continuing)  The  comi^any  said  it 
was  a  matter  of  record  that  we  were  recognized  as 
the  sole  collective  bargaining  agency,  but  they  saw 
no  reason  why  it  should  be  a  part  of  the  agreement. 

Q.  (Mr.  Walker,  continuing)  Now,  were  each 
of  the  succeeding  clauses  of  the  agreement  discussed 
at  that  meeting? 

A.     I  think  that  we  got  through  most  of  them. 

Q.     Did  you  meet  again  after  that  ? 

A.  Yes,  we  met  again  the  latter  part  of  the 
week ;  later  on  in  the  wok. 

Q.     The  next  day? 

A.  No;  I  think  it  was  the  latter  j^art  of  the 
week,  or  a  few  days  later. 

Trial  Examiner  Bokat:  It  has  been  agreed  that 
the  next  meeting  took  ])lace  December  13. 

Q.  (Mr.  Walker,  continuing)  Were  substan- 
tially the  same  individuals  present  at  the  secoiid 
meeting  as  were  present  at  the  meeting  of  the  13th? 

A.     Thev  were. 
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Q.     Was  there  a  form  of  agreement  discussed  at 
that  meeting  ?  A.     There  was. 

Q.     Were  copies  of  the  agreement  before  all  the 
parties?  A.     I  believe  so,  yes.  [184] 

Q.     How  did  that  meeting  open  up  ? 
A.     Well,  I  believe  Brother  Estabrook  opened  up 
the  meeting  by  asking  if  the  company  desired  to 
make  any  counter  proposals,  or  discuss  the  proposed 
wage  scale  again. 

Q.  Was  any  reply  given  to  tjiat  ? 
Mr.  Ball:  I  move  to  strike  the  question  out  as 
to  Mr.  Estabrook 's  opening  up  the  meeting  and 
asking  for  coimter  proposals.  I  move  to  strike  that 
on  the  ground  that  it  is  calling  for  a  conclusion  of 
the  witness;  that  it  is  a  matter  that  Mr.  Estabrook 
has  already  testified  to. 

Trial  Examiner  Bokat:     Will  you  read  the  last 
question  and  answer*? 

(Thereupon  the  question  and  answer  referred 
to  were  read  aloud  by  the  reporter  as  follows: 
'*Q.  How  did  that  meeting  open  up? 
"A.  Well,  I  believe  Brother  Estabrook 
opened  up  the  meeting  by  asking  if  the  company 
desired  to  make  any  counter  proposals  or  dis- 
cuss the  proposed  wage  scale  again.") 

Mr.  Ball:     I  object,  further,  on  the  ground  that 
it  is  ambiguous. 

Trial  Examiner  Bokat:     I  will  let  it  stand. 
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Mr.  Walker:     Frankly,  I  don't  see  any  ambigu- 
ity to  it.  I  think  tjiat  it's  quite  clear. 
Trial  Examiner  Bokat:     Proceed. 
Mr.  Walker:     Now,  Mr.  Reporter,  will  you  read 
the  pending  [185]  question? 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  follows: 

''Q.     Was  any  reply  given  to  that?") 

Mr.  Ball:  I  will  object  to  that,  for  the  same  rea- 
son, Mr.  Examiner,  that  I  moved  to  strike  the  pre- 
vious answer. 

Trial  Examiner  Bokat :  Same  ruling.  I  will  over- 
rule it. 

A.  The  reply  was  that  the  company  had  nothing 
to  counter  propose,  that  the  union  was  coming  to 
the  company  for  something,  and  the  company  didn't 
have  to  propose  anything. 

Trial  Examiner  Bokat:     Who  said  that? 

The  Witness :     Mr.  Powell. 

Trial  Examiner  Bokat:  Did  he  also  state  that 
on  December  14;  did  you  so  testify? 

The  Witness :    Yes. 

Trial  Examiner  Bokat:  The  same  as  the  day 
before? 

The  AVitness:     Yes. 

Q.  (Mr.  Walker,  continuing)  Do  you  know  Mr. 
Eugene  Allen?  A.    Yes. 

Q.     Was  he  at  the  meeting?  A.     Yes. 

Q.     Did  he  take  part  in  the  discussion? 
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A.     I  don't  believe  that  he  did. 

Trial  Examiner  Bokat:  The  record  doesn't 
mean  anything.  It  doesn't  show  who  Mr.  Allen  is. 

[186] 

Mr.  Landye:  He  is  an  execTitive  officer  of  the 
Office  Workers,  I  believe. 

Mr.  Ball :  Mr.  Allen  was  identified  by  Mr.  Esta- 
brook  in  the  record,  I  believe. 

Trial  Examiner  Bokat:     All  right,  let  us  proceed. 

Q.  (Mr.  Walker,  continuing)  Now,  what  dis- 
cussion of  the  agreement  took  place  at  that  meeting  ? 

A.  Practically  the  same  discussion  as  had  taken 
place  at  the  other  meeting. 

Q.  What  was  said  concerning  Clause  No.  1  or 
Article  No.  1? 

A.  I  don't  believe  that  we  discussed  that  very 
much. 

Q.     Was  Article  2  discussed  at  that  meeting? 

A.     I  believe  it  was. 

Q.    What  was  the  discussion  on  Article  2? 

A.  He  asked  that  the  company,  or  if  the  com- 
pany wanted  to  discuss  Article  2,  or  to  give  us  some 
kind  of  a  counter  proposal,  and  he  said  '*no",  that 
was  absolutely  out  so  far  as  company  policy  Avas 
concerned. 

Q.     What  did  you  do  after  that? 

A.  I  believe  that  was  the  meeting  at  which  Mr. 
Ashe  was  present.  He  kind  of  took  over  the  meeting 
and  asked  questions. 

Q.     You  mean  Mr.  Ashe?  A.     Yes. 
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Q.     Wliat  did  Mr.  Ashe  ask? 
A.     He  just  asked  a  few  questions,  trying  to  get 
some  basis  for  [187]  the  settlement  of  the  thing. 

Q.  Do  you  recall  what  he  asked  along  the  lines 
of  determining  what  basis  of  settlement  could  be 
arrived  at?  A.     No,  I  don't. 

Trial  Examiner  Bokat:     Off  the  record. 

(There  was  a  discussion  off  the  record) 
Trial  Examiner  Bokat :    We  will  suspend  for  ten 
minutes  at  this  time. 

(Thereupon,  at  this  time  a  short  recess  was 
taken,  after  which  proceedings  were  resumed 
as  follows:) 

Trial  Examiner  Bokat:  The  hearing  will  be  in 
session.  You  may  proceed  when  you  are  ready,  Mr. 
Walker. 

Q.  (Mr.  Walker,  continuing)  Will  you  indi- 
cate what  discussion  was  had  relative  to  Article  1 
of  the  agreement  at  the  time  of  the  December  14 
meeting  f 

A.  I  believe  the  company's  position  was  the  same 
as  it  was  before. 

Q.     And  what  was  that? 

A.  That  they  agreed,  by  winning  the  election,  we 
were  sole  collective  bargaining  agent. 

Q.  But  the  comment  relative  to  the  wording  as 
set  out  in  Board's  Exhibit  3  was  the  same  as  the 
comment  made  at  the  meeting  of  November  25;  is 
that  correct?  A.    Yes. 
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Q.     Well,  no.  The  meeting  of  November  12?  [188] 

A.    Yes,  it  was. 

Q.  What  was  said  relative  to  Article  2  at  that, 
meeting?  Eef erring  to  December  14? 

A.     Same  objection;  against  company  policy. 

Q.  Now,  was  there  any  further  discussion  con- 
cerning the  use  of  the  phrase  ''company  policy"  at 
that  meeting  of  December  14? 

A.  I  believe  we  tried  to  find  out  just  what  the 
company  policy  was. 

Mr.  Ball:  Oh,  that  should  be  stricken  out.  His 
statement  that  he  believes  this,  that  and  the  other 
thing,  certainly  is  not  proper.  I  have  not  objected, 
because  it  would  slow^  up  the  proceedings.  However, 
I  would  hate  to  have  the  record  show  that  we  con- 
cede that  any  of  this  is  evidence  on  the  issues,  by 
not  objecting. 

Trial  Examiner  Bokat:     Reframe  your  question. 

Q.  What  was  said  concerning  company  policy 
at  this  meeting  of  December  14? 

A.  Well,  the  question  was,  we  were  trying  to 
find  out  what  the  company  policy  was,  and  we 
were  unable  to  do  so. 

Q.  Did  you  ask  any  of  the  representatives  of 
the  company  what  the  policy  of  the  company  was 
with  reference  to  the  full  force  and  effect  of  a  closed 
shop,  or  a  miion  shop,  or  preferential  hiring? 

A.     Mr.  Powell, 

Mr.  Ball:  Just  a  minute.  I  move  to  strike  the 
last  question  [189]  and  answer.   I  have  reference 
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particularly  to  the  answer  of  the  witness  when  he 

said  '*we  were  unable  to  do  so". 

Trial  Examiner  Bokat:     That  is  right. 

Mr.  Ball:  Let  it  be  imderstood  that  our  objection 
runs  against  all  such  testimony. 

Trial  Examiner  Bokat:  You  don't  mean  to  imply 
by  my  agreeing  to  strike  that,  that  I  am  striking 
all  things  out  to  which  no  objection  was  raised? 

Mr.  Ball:  I  am  trying  to  not  slow  up  the  pro- 
ceedings, but  I  don't  want  it  considered,  by  not 
objecting,  that  we  consider  such  evidence  is  of  any 
probative  value.  There  is  a  lot  of  testimony  that 
has  no  probative  weight,  and  I  want  it  understood 
that  we  are  objecting  to  any  statement  or  statements 
of  the  state  of  mind  of  the  union,  or  as  to  what  the 
company's  position  was. 

Trial  Examiner  Bokat:  Let  the  record  so  show. 
What  I  want  is  to  get  at  what  was  said  and  done. 
I  will  use  my  own  intelligence  in  digesting  the 
testimony. 

Mr.  Ball:  Naturally,  but  we  don't  want  the 
record  to  show  that  we  waive  any  of  our  rights 
because  we  have  not  objected  to  any  of  the  hundreds 
of  times  that  something  of  that  kind  has  been 
stated. 

Trial  Examiner  Bokat:  The  record  will  show 
your  objection.  Proceed. 

Q.  (Mr.  Walker,  continuing)  Did  any  of  the 
parties  representing  [190]  Local  206  ask  any  of  the 


304  Nat'l  Labor  Relations  Board 

(Testimony  of  Mark  Holmes.) 

representatives  of  the  company  what  the  policy  of 
the  company  was  relative  to  a  closed  shop,  or  a 
miion  shop,  or  a  preferential  shop"?  A.     Yes. 

Q.     And  what  was  asked  along  that  line? 

A.  The  question  was  asked  what  the  company's 
position  was  on  this  closed  shop,  or  union  shop, 
and  the  company,  through  Mr.  Powell,  replied  that 
if  a  man  wanted  to  belong  to  a  union,  he  could; 
and  that  if  he  didn't  desire  to  do  so,  he  didn't  have 
to,  and  that  they  didn't  want  to  do  anything  that 
would  be  understood  as  forcing  the  free  choice  of 
their  employees. 

They  didn't  want  to  be  understood  to  be  influenc- 
ing the  free  choice  in  any  way, 

Q.  Was  there  a  discussion  concerning  the  open 
shop  ? 

A.  I  believe  the  company  was  asked  if  they  would 
sign  an  open  shop  agreement,  if  they  could  make 
some  adjustments  of  pay,  or  wages. 

Q.     Who  said  that? 

A.  Mr.  Powell — Mr.  Estabrook,  I  believe.  Mr. 
Powell  answered. 

Q.     What  did  Mr.  Powell  reply? 

A.  He  said  that  at  the  time  they  couldn't  give 
any  wage  increases. 

Q.  Did  he  say  anything  further  after  stating 
that  the  company  could  not  make  any  wage  in- 
creases? A.     No,  he  did  not.  [191] 

Q.     Did  he  give  any  reasons  for  his  answer? 

A.     He  said  that  he  felt  that  the  company  here 
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were  paying  as  much  as  they  were  in  competitive 

lines  of  business. 

Q.  What  took  place  after  Mr.  Powell  said  that 
the  company  was  paying  as  much  as  they  were  in 
competitive  lines  of  business? 

A.  I  think  Mr.  Estabrook  and  some  of  the  rep- 
resentatives of  the  Retail  Clerks  said  that  they 
didn't  think  they  were. 

Q.  Did  Mr.  Estabrook  or  the  Retail  Clerks  give 
any  reason  why  they  thought  that  the  company  was 
not  paying  comparable  wages'? 

A.  Well,  when  the  wage  scale  was  read  that  was 
in  effect,  we  Imew  that  the  other  wage  scales  we 
have  in  effect  were  much  higher  than  that. 

Mr.  Ball:  I  move  to  strike  what  the  witjiess 
knew. 

The  Witness :     Well,  I  do  know,  to  my  knowledge. 

Trial  Examiner  Bokat:  Yes,  that  may  be 
stricken. 

The  Witness:  I  do  know,  so  far  as  I  am  con- 
cerned, that  the  wage  rates  are  higher. 

Mr.  Ball:     I  move  to  strike  that  out. 

Trial  Examiner  Bokat:  Yes.  We  are  interested 
in  knowing  if  that  was  said. 

Mr.  Walker:  I  think  that  we  would  save  time 
if  the  Examiner  would  let  it  stand  for  what  it  was 
worth. 

Trial  Examiner  Bokat:  I  can't  do  that  if  an 
objection  is  made,  and  there  is  merit  to  the  ob- 
jection. [192] 
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That  is  the  point  that  comisel  desires  to  make, 
that  he  doesn't  want  it  to  stand  in  the  record,  and 
if  he  is  right,  I  will  have  to  rule.  I  want,  the  con- 
versation rather  than  the  thoughts  of  the  witness. 
Mr.  Walker:  May  I  have  the  question  read 
which  was  answered,  and  the  answer  was  stricken? 
Trial  Examiner  Bokat:  Will  you  read  it,  Mr. 
Reporter  ? 

(Thereupon  the  question  and  answer  were 
read  aloud  by  the  reporter  as  follows: 

''Q.  Did  Mr.  Estabrook  or  the  Retail  Clerks 
give  any  reason  why  they  thought  that  the 
company  was  not  paying  comparable  wages'? 

''A.  Well,  when  the  wage  scale  was  read 
that  was  in  effect,  we  knew  that  the  other  wage 
scales  we  have  in  effect  were  much  higher  than 
that") 

Q.  (Mr.  Walker,  continuing)  Was  a  wage  scale 
read  at  this  meeting? 

A.  At  one  of  the  meetings ;  I  don't  know  whether 
you  would  call  it  a  counter  proposal,  or  whether  it 
was  just  a  wage  scale  that,  was  read. 

Q.     What  wage  scale  was  it? 

A.     I  don't  imderstand  your  question. 

Q.    Whose  wage  scale  was  it? 

A.  It  was  Montgomery  Ward  &  Company's  wage 
scale;  Montgomery  Ward  &  Company  was  reading 
it  to  the  union  representatives.  [193] 
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Q.  Was  it  a  scale  of  wages  that  Montgomery 
Ward  were  paying  the  employees  at  the  time  ? 

A.  The  question  was  asked  Mr.  Powell,  and  he 
said  that  was  the  wage  scale  that  was  being  paid, 
and  he  said,  in  some  cases  that  it  was  less. 

Q.  Had  Local  206  membership  in  any  other  or- 
ganization conducting  a  business  comparable  to 
Montgomery  Ward  &  Company  ? 

Mr.  Ball:     I  will  object  to  that  as  irrelevant. 

Trial  Examiner  Bokat:  I  will  let  it  stand  as 
purely  a  preliminary  question  leading  to  something 
else.  He  may  answer. 

A.     I  would  say  '*no'\ 

Q.  (Mr.  Walker,  continuing)  Will  you  explain 
your  previous  answer? 

A.  I  believe  the  name  of  Sears  Roebuck  has 
been  mentioned,  and  we  have  a  contract  with  them, 
but  they  are  not  in  the  mail  order  business  here 
in  the  City  of  Portland. 

Q.  Was  the  matter  of  Sears  Roebuck  discussed 
in  any  of  these  meetings? 

A.     Not  by  myself. 

Q.  Did  any  of  the  representatives  of  the  Union, 
Local  206,  mention  it? 

A.     I  don't  remember;  I  don't  think  so. 

Q.  Are  there  any  businesses  conducting  ware- 
house businesses  other  than  Montgomery  Ward,  sit- 
uated in  Portland? 

Mr.  Ball:     I  will  object  to  that  as  irrelevant. 

[194] 
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Trial  Examiner  Bokat:  It  will  stand  as  a  pre- 
liminary question. 

The  Witness:     May  I  have  the  question  again? 
Mr.  Walker:     Will  you  read  it? 
Mr.  Bokat:     Read  it  back,  Mr.  Nelson,  please. 
(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.  Yes.  I  would  say  there  are  many,  many  busi- 
nesses in  Portland  conducting  warehouse  activities. 

Q.  (Mr.  Walker,  continuing)  Has  Local  206 
membership  among  any  other  businesses  conducting 
warehouses  in  Portland? 

A.  Yes,  we  have  contracts  with  about  122  con- 
cerns that  do  warehousing. 

Trial  Examiner  Bokat:     In  the  Portland  area? 

The  Witness:    Yes. 

Q.  (Mr.  Walker,  continuing)  What  is  the  rela- 
tive wage  scale  of  other  warehousing  businesses  in 
Portland  as  compared  with  the  warehouse  employees 
of  Montgomery  Ward  &  Company? 

Mr.  Ball:  I  will  object  to  that  as  irrelevant  to 
any  issues  in  this  case.  It  is  not  preliminary,  and 
it  doesn't  tend  to  prove  or  disprove  any  issues,  but 
merely  calls  for  an  opinion  of  the  witness. 

Trial  Examiner  Bokat:  I  will  sustain  the  ob- 
jection. I  am  not  going  to  get  into  a  dispute  as  to 
the  wages  paid  in  other  concerns,  unless  the  par- 
ticular subject  was  discussed  [195]  at  the  meeting. 

It  has  already  been  testified  to  that  the  repre- 
sentative of  the  company  stated  they  were  paying 
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as  high  wages  as  any  other  concern,  which,  the 
witness  states,  was  denied  by  the  union.  Now,  if 
there  was  any  further  discussion,  let  us  develop  it. 

Q.  (Mr.  Walker,  continuing)  Was  there  any 
discussion  as  to  whether  or  not  the  Montgomery 
Ward  wages  were  comparable  with  other  warehouses 
businesses  in  Portland,  on  December  14? 

Mr.  Ball:     I  will  object  to  that,  as  irrelevant. 

Trial  Examiner  Bokat:  Was  there  any  discus- 
sion as  to  comparative  wages  other  than  what  you 
have  told  us? 

The  Witness:     No,  there  was  not. 

Q.  (Mr.  Walker,  continuing)  Did  the  repre- 
sentatives of  Local  206  meet  again  with  representa- 
tives of  the  company  following  the  meeting  of  the 
14th? 

Trial  Examiner  Bokat :  It  has  been  agreed  that 
there  was  a  meeting  on  December  16. 

Q.  (Mr.  Walker,  continuing)  Were  the  same 
parties  present  at  December  16?  A.     Yes. 

Q.  And  was  the  contract  discussed  at  the  meet- 
ing of  the  16th?  A.     It  was. 

Q.  Was  the  form  of  the  contract  present  before 
all  of  the  parties  in  the  meeting?  [196] 

A.     There  was  one  before  each  party. 

Q.     Was  Mr.  Ashe  there  also?  A.     He  was. 

Q.  What  took  place  at  that  meeting  of  the 
16th? 

A.  A  general  discussion  of  the  agreement,  and 
questions  by  Mr.  Ashe  if  the  company  desired  to 
make  any  coimter  proposals. 
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Trial  Examiner  Bokat:  And  was  there  any  re- 
ply, if  you  know'? 

The  Witness:  Nothing  else,  other  than  what  I 
have  stated. 

Q.  (Mr.  Walker,  continuing)  All  right,,  what 
was  said  about  the  agreement  itself? 

A.  At  the  meeting,  I  think  the  question  came  up 
whether  or  not  the  company  would  arbitrate  the 
contract. 

Q.     How  did  that  question  arise? 

A.  Well,  we  were  not  getting  any  place  on  the 
agreement,  as  a  whole,  and  we  wanted  to  find  some 
common  ground  to  settle  the  thing,  if  possible. 

Mr.  Ball:  I  don't  want  to  burden  this  record, 
but,  again,  I  must  move  to  strike  the  answ^er,  because 
it  calls  for  a  statement  of  mind. 

Trial  Examiner  Bokat :  I  am  compelled  to  grant 
the  motion. 

Q.  (Mr.  Walker,  continuing)  What  was  said 
along  that  line? 

A.  Mr.  Estabrook  asked  Mr.  Powell  if  he  would 
agree  to  arbitration,  and  Mr.  Powell  said  ''no". 
Mr.  Estabrook  then  asked  Mr.  Powell  if  he  would 
sign  an  agreement  with  the  same  hours,  wages  and 
working  conditions  as  had  been  in  effect  previous 
to  the  [197]  strike,  and  Mr.  Powell  said  ''no". 

Mr.  Walker:     That  is  all.  Just  a  minute. 

Q.  (Mr.  Walker,  continuing)  You  mentioned 
Mr.  Ashe  taking  part  in  the  meeting? 

A.     Yes. 
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Q.  What  did  Mr.  Ashe  say  in  the  meeting  of 
the  16th? 

A.  Well,  he  took  part  in  the  general  discussion 
of  the  agreement,  as  to  how  we  were  going  to  get 
together  on  it. 

Q.     And  what  was  it  that  he  said  in  that  regard? 

A.  He  just  took  part  in  the  discussion;  I  don't 
recall  definitely. 

Q.     Do  you  recall  what  he  said? 

A.  No,  I  don't  recall  what  he  said;  I  can't  re- 
member now. 

Q.  Do  you  recall  whether  or  not  Mr.  Ashe  made 
any  inquiry  concerning  the  question  of  seniority? 

A.     Yes,  the  question  of  seniority  was  discussed. 

Q.  And  what  w^as  the  discussion  concerning 
that? 

A.  The  discussion  was  that  we  asked  if  they 
would  agree  to  a  clause  that  had  seniority  in  it, 
and  they  then  said  '*no". 

Q.     Did  they  state  why? 

A.  They  said  there  was  so  many  things  that 
entered  into  seniority  besides  length  of  service,  that 
they  could  not  agree  to  it  as  written. 

Q.  That  is  Article  9  of  the  contract,  is  that 
correct?  A.     That  is  correct.  [198] 

Q.  Did  Mr.  Powell  indicate  what  other  matters 
entered  into  the  question  of  seniority? 

A.  Whether  or  not  the  person  involved  was  mar- 
ried, or  his  adaptability  to  promotion,  or  the  type 
of  work  that  he  was  doing. 

Mr.  Walker:     That  is  all. 


312  Nat'l  Labor  Relations  Board 

(Testimony  of  Mark  Holmes.) 

Mr.  Ball :  The  respondent  requests  of  the  Trial  Ex- 
aminer, that  if  Mr.  Lanclye  is  .^oing  to  be  permitted  to 
examine  the  witness,  that  he  require  the  examina- 
tion to  be  ahead  of  the  examination  of  the  respond- 
ent. In  that  way  only  can  orderly  procedure  be 
preserved,  and  if  Mr.  Landye  has  anything  to  bring 
out,  I  can  tjien  take  it  up  on  cross  examination. 

Mr.  Landye:  I  agree  to  that,  I  think  that  is 
quite  proper  to  examine  the  witness  before  the  re- 
spondent, and,  to  make  it  entirely  fair,  I  won't  ask 
the  witness  any  questions. 

Cross  Examination 

Q.     (Mr.  Ball)     When  you  get  into  a  meeting 
to  negotiate  with  an  employer,  you  go  in  with  a 
contract  that  has  been  approved  by  the  union? 
^  A.    We  do. 

Q.  And  if  any  material  changes  are  to  be  made 
in  the  proposed  agreement,  you  have  the  authority 
to  sign  it?  A.     Not  at  that  time. 

Q.  You  would  have  to  take  it  back  to  the  mem- 
bership? 

A.  It  all  depends  on  whether  we  have  anything 
to  take  back.  [199] 

Q.  But  any  material  change,  you  would  have  to 
take  that  back  to  the  membership  ? 

A.  If  the  change  was  made  in  writing  and  given 
to  us,  I  think  that  that  would  be  the  procedure. 

Mr.  Ball :  I  move  to  strike  the  answer  as  not 
responsive. 
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Trial  Examiner  Bokat :  Yes.  Strike  it. 

Q.  (Mr.  Ball,  continuing)  You  couldn't  sign  a 
contract  on  behalf  of  your  union  that  involved  any 
material  changes,  without  going  back  to  the  member- 
ship'? A.     We  would  not. 

Q.     That  would  be  the  practice  of  the  union? 

A.    Yes. 

Q.  And  what  would  apply  to  you  would  apply  to 
Mr.  Estabrook,  also?  A.     Yes. 

Q.  Now,  altogether,  the  meetings  that  you  spent 
with  Montgomery  Ward  &  Company  took  a  good 
many  hours?  A.     Yes. 

Q.  As  a  matter  of  fact,  you  don't  recall  the 
exact  words  used  in  the  framing  of  any  question  or 
answer  ? 

A.     That  would  be  pretty  hard  to  do. 

Q.  Your  answ^ers  have  been  based  mostly  on 
your  general  recollection  of  the  tenor  of  the  con- 
versations ? 

A.  That  is  what  I  think  that  they  would  be  based 
on,  w^hat  I  remember,  yes.  [200] 

Q.  You  will  recall  that  in  the  discussion  of  the 
contract,  you  testified  that  Mr.  Estabrook  asked 
Mr.  Powell  if  he  would  sign  a  contract  which  em- 
bodied an  open  shop  and  the  existing  wage  rate? 

K.     Yes,  I  believe  that  question  was  asked. 

Q.  You  recall  that  Mr.  Denecke  asked  you  if 
youi*  union  would  sign  such  a  contract  ? 

A.     I  don't  recall  that,  no. 


314  Nat'l  Labor  Relations  Board 

(Testimony  of  Mark  Holmes.) 

Q.  You  recall  that  the  statement  was  made  that 
yonr  union  would  not  sign  such  an  agreement? 

A.  The  statement  was  not  made  by  myself,  so  I 
wouldn't  know. 

Q.  It  might  have  been  made,  so  far  as  your  pres- 
ent recollection  is  concerned'? 

A.  I  have  a  pretty  good  memory,  but  I  don't 
remember  that  being  made. 

Mr.  Ball:     That  is  all. 

Trial  Examiner  Bokat :     Any  redirect  ? 

Mr.  Walker:     No. 

Trial  Examiner  Bokat:     The  witness  is  excused. 

(Witness  excused) 


Mr.  Ball :     May  I  recall  the  witness  for  one  ques- 
tion ? 

Trial  Examiner  Bokat:     Yes. 

MARK  HOLMES, 

previously  sworn,  was  recalled  as  a  witness  by  and 
on  behalf  of  the  Board  and  further  testified  as  fol- 
lows: [201] 

Cross  Examination 
(continued) 
Q.  (Mr.  Ball)  You  recall  that  the  question  was 
asked  of  Mr.  Powell  about  the  signing  of  a  contract 
or  an  agreement,  and  he  said,  ''it  is  premature  to 
discuss  the  final  form  of  contract  until  we  have 
agreed  on  all  the  terms"? 
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A.     I   don't  remember  Mr.   Powell  making  any 
such  statement. 

Mr.  Ball :     That  is  all. 

(Witness  excused) 


Mr.  Walker:     Mr.  Dixon. 

FRED  DIXON 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat :  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness :     Fred  Dixon. 

Trial  Examiner  Bokat:  How  do  you  spell  your 
name? 

The  Witness:     D-i-x-o-n  (spelling). 

Trial  Examiner  Bokat :    Your  first  name  is  Fred  ? 

The  Witness:     Yes. 

Dii^ect  Examination 

Q.  (Mr.  Walker)  What  is  your  official  posi- 
tion? A.     Secretary-Treasurer. 

Q.     Of  what? 

A.     Retail  Clerks'  Local  1257. 

Q.  Are  the  Retail  Clerks  affiliated  with  any  na- 
tional or  [202]  international  ? 

A.  Yes,  the  Retail  Clerks'  International  Pro- 
tective Association. 
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Q.  And  is  tlie  International  affiliated  with  any 
other  labor  organization  ? 

A.  It  is  affiliated  with  the  American  Federation 
of  Labor. 

Q.     When  was  Local  1257  chartered? 

A.     In  the  year  1917. 

Q.  Does  the  Retail  Clerks'  Union  claim  member- 
ship amongst  the  employees  of  Montgomery  Ward 
&  Company?  A.     Yes. 

Q.  What  classes  of  employees  are  eligible  for 
membership  in  Local  1257  ?  A.     What  classes  ? 

Q.     Yes. 

A.  Do  you  want  me  to  give  a  complete  definition 
of  the  type  of  people  that  we  take  in? 

Q.    Yes. 

A.  AYe  take  people  in  selling  and  non-selling 
where  they  are  engaged  in  the  operation  of  a  retail 
establishment.  In  non-selling,  we  claim  people  th;it 
are  affected  by  the  selling  people,  such  as  the  serv- 
ice or  more  or  less  stock  work  in  a  retail  establish- 
ment. 

Trial  Examiner  Bokat:  You  say,  employees,  for 
example,  who  wrap  parcels  are  eligible  to  member- 
ship in  your  organization  ?  [203] 

The  Witness :     Yes,  in  the  retail. 

Q.  (Mr.  Walker)  By  "selling",  you  mean  sucli 
individuals  as  are  commonly  engaged  in  waiting  on 
customers,  dis]:)laying  goods  to  them,  and  executing 
transfer  of  2'oods  for  sale?  A.     Yes. 
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Mr.  Ball :  I  suggest  that  the  witness  speak  up, 
rather  than  nod  his  head. 

A.     (Continuing)     Yes. 

Q.  (Mr.  Walker)  Does  that  same  definition  that 
you  have  just  given  relative  to  selling  and  non-sell- 
ing apply  to  the  Montgomery  Ward  establishment 
here  in  Portland?  A.     Yes. 

Q.  What  classes  of  employees  at  the  Montgomery 
Ward  establishment  are  not  eligible  for  member- 
ship ill  Local  1257? 

A.     You  mean  in.  the  retail  store  ? 

Q.    Yes. 

A.  They  have  watchmakers,  tailors,  supervisors, 
doormen.  I  can't  think  of  all  of  them,  but  there  are 
a  large  number  of  them  not  eligible  to  membership. 

Trial  Examiner  Bokat:  I  would  like  to  get  them 
all. 

Q.  (Mr.  Walker,  continuing)  In  your  answer, 
you  referred  to  the  retail  store.  Is  your  membership 
limited  among  selling  and  non-selling  employees 
solely  in  the  retail  store  division,  or  otherwise? 

A.     Yes,  it  is  limited  solely  to  that.  [204] 

Q.  Are  employees  of  other  organizations  mem- 
bers of  your  organization,  in  addition  to  employees 
of  Montgomery  Ward?  A.     How  is  that? 

Q.  Are  employees  of  other  organizations,  in  ad- 
dition to  Montgomery  Ward,  a  part  of  the  member- 
shi])of  Local  1257? 

A.     I  still  don't  understand  it. 
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Q.  Is  membership  in  1257  limited  to  employees 
of  Montgomery  Ward  only  ? 

A.  No.  We  have  membership  anyv\^here,  wherever 
there  is  a  retail  establishment. 

Q.     In  the  City  of  Portland?  A.     Yes. 

Q.  In  speaking  of  individuals  who  are  eligible 
for  membership,  you  mentioned  supervisors.  What 
do  you  mean  by  the  term  ' '  supervisors ' '  ? 

A.  Generally,  after  entering  into  a  contract,  it  is 
generally  agreed  upon  between  the  union  and  the 
employer  as  to  what  constitutes  a  supervisor.  In 
various  cases,  the}^  haA'^e  diiferent  interpretations  of 
what  a  supervisor  is,  and  we  mutually  agree  upon 
the  term  as  to  who  is  a  supervisor,  after  a  contract 
is  entered  into.  They  are  never  the  same  in  any 
two  establishments  in  the  country. 

Q.  AVhen  did  Local  1257  begin  organizing  the 
employees  of  Montgomery  Ward  ? 

A.  I  couldn't  say  the  exact  date.  It  was  around 
February  or  March  [205]  of  1940.  We  started 
jointly  with  Estabrook's. 

Q.  You  mean  Estabrook's  organization  cam- 
paign ;  is  that  what  you  mean  ?  A.     Yes. 

Q.     That  is,  Local  206  of  the  Warehousemen? 

A.     Yes. 

Q.  After  beginning  organization  at  Montgomery 
Ward,  did  you  have  occasion  to  contact  any  of  the 
officials  of  Montgomery  Ward?  A.     Yes. 

Q.     Who? 
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A.  We  had  a  meeting'  with  Mr.  Huddleston  and 
Mr.  Barth  stating  that  we  had  started  a  campaign 
to  organize  the  store.  We  approached  them  before 
the  organizational  drive  started. 

We  informed  them  of  our  intention,  that  it  was 
to  be  strictly  on  an  honorable  basis,  and  we  asked 
w^hat  was  going  to  be  their  position.  They  said  that 
they  were  compelled  by  law  to  deal  with  lis  after 
we  got  51  per  cent,  and  that  they  would  not  do 
anything  to  in  any  way  hamper  the  organization, 
and  that  after  we  got  51  i)er  cent,  they  would  have 
to  deal  with  us.  Of  course,  they  stated  that  it  would 
be  up  to  us  to  notify  them. 

Trial  Examiner  Bokat:  Do  you  intend  to  intro- 
duce any  further  proof  along  that  line,  Mr.  Walker  ? 

Mr.  Walker:     Yes.  [206] 

Trial  Examiner  Bokat:  Otherwise,  I  have  some 
questions  of  the  witness. 

Mr.  Walker :     Oh,  yes. 

Q.  (Mr.  Walker,  continuing)  How  did  you  first 
notify  the  company  representatives  relative  to  the 
results  of  your  organizational  campaign  ? 

A.  Well,  after  we  had  obtained  a  majority  of 
the  employees,  we  had  a  general  meeting  of  the 
employees,  and  we  discussed  what  we  would  do,  or 
should  do. 

We  had  drafted  our  agreement,  and  we  were  to 
determine  what  date  we  should  notify  the  comi)any, 
so  we  set  the  date  as  the  6th  day  of  August ;  and 
we  sent  them  a  letter  to  that  effect. 
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Q.     Have  you  a  copy  of  that  letter? 

A.     Yes. 

Mr.  Ball:  I  move  to  strike  that  portion  of  the 
testimony  that  stated,  "After  we  obtained  a  ma- 
jority of  the  employees"  or  ''51  per  cent",  because 
there  is  no  proof  of  a  majority.  That  is  a  con- 
clusion of  the  witness. 

Trial  Examiner  Bokat :  The  mere  statement  that 
they  had  a  majority  is  not  decisive,  of  course. 

Mr.  Ball:  And  may  I  add  to  my  objection  that 
it  is  a  conclusion  of  the  witness. 

Trial  Examiner  Bokat :  I  think  that  you  already 
stated  that.  [207] 

Let  it  be  understood  that  any  I'eference  of  this 
and  other  witnesses  that  may  be  made  generally 
about  the  Retail  Clerks  having  a  majority  in  the 
appropriate  unit,  is  merely  the  claim  of  the  union, 
and  the  statement  will  be  received  as  such,  subject 
to  the  actual  proof  that  the  union  had  the  majorit}', 
the  actual  proof  as  against  the  claim  of  the  union. 

Mr.  Ball :     Thank  you. 

(Thereu])on  documents  were  marked  as 
Board's  Exhibits  4,  5  and  6,  respectively,  for 
identification.) 

Mr.  Ball:  Let  the  record  show  that  Board's  Ex- 
hibits 4,  5  and  6,  are  copies  of  correspondence  j)ass- 
4ng  between  the  ])arties,  and  that  Board's  Exhibit  5 
"is  the  same  as  Respondent's  Exhibit  No.  4,  marked 
for  identification  yesterday  and  not  offered  at  that 
time. 
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Q.  (Mr.  Walker,  continuing)  Mr.  Dixon,  I  hand 
you  what  has  been  marked  as  Board's  Exhibit  4, 
and  also  what  has  been  marked  as  Board's  Exhibits 
5  and  6,  and  I  will  ask  you  to  state  what  they  are. 

Mr.  Ball:  Why  don't  you  introduce  them  into 
evidence  and  we  will  have  no  objection. 

Trial  Examiner  Bokat:  If  counsel  has  no  objec- 
tion to  their  introduction,  it  obviates  the  necessity 
of  laying  a  foundation. 

Mr.  Walker:  Without  further  identification,  on 
agreement  between  counsel  that  they  may  be  re- 
ceived in  evidence  without  further  identification,  I 
will  offer  in  evidence  what  have  been  [208]  marked 
as  Board's  Exhibits  4,  5  and  6. 

Trial  Examiner  Bokat :  They  will  be  received  in 
evidence. 

(Whereupon  the  documents  heretofore  marked, 
respectively.  Board's  Exhibits  4,  5  and  6  for 
identification,  were  received  in  evidence.) 

BOARD'S  EXHIBIT  No.  4 

[Copy] 

August  6,  1940 
Montgomery  Ward  &  Co. 
Portland,  Oregon 
Attention  Mr.  E.  L.  Barth 

Dear  Sir: 

This  is  to  notify  you  tliat  we  have  at  tlie  7)resent 
time  a  large  majority  of  the  Retail  Clerks  employed 
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in  your  store,  that  have  signified  by  their  applica- 
tions that  we  are  to  represent  them  as  their  Collec- 
tive Bargaining  Agent. 

In  view  of  the  above,  we  request  that  at  your 
earliest  convenience  Ave  meet  to  discuss  and  nego- 
tiate a  mutually  satisfactory  Agreement,  covering 
Hours,  Wages,  and  Working  Conditions  for  this 
group. 

Thanking  you  for  an  early  reply,  we  are, 
Very  truly  yours 

RETAIL  CLERKS  LOCAL  No.  1257 
FRED  DIXON, 

SecV  &  Business  Rep. 
(Seal) 
FD/lb 


BOARD'S  EXIBIT  No.  5 

[Copy] 

Montgomerj^  Ward 
Portland,  Oregon 

August  12,  1940 
Mr.  Fred  Dixon 

Retail  Clerks,  Local  Union  #1257 
404  Labor  Temple 
Portland,  Oregon 

Dear  Mr,  Dixon: 

This   will   acknowledge  your  letter  requesting  a 
meeting  with  me.    I  shall  be  glad  to  arrange  for 
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discussion  of  any  subjects  in  winch  you  may  be  in- 
terested at  any  time  that  is  mutually  convenient. 
Yours  very  truly, 

MONTGOMERY  WARD   &   CO. 
(Signed)  E.  L.  EARTH 

Retail  Store  Manager 
BrN 


BOARD'S  EXHIBIT  No.  6 

[Copy] 

October  2nd,  1940 
E.  L.  Barth,  Local  Manager 
Montgomery  Ward  &  Co. 
2741  N.  W.  Vaughn  Street 
Portland,  Oregon 

Dear  Sir: 

As  you  know,  tlie  Retail  Clerks  I^nion,  T^ocal 
1257,  represents  an  overwhelming  majority  of  your 
employes  engaged  in  retail  selling  in  your  retail 
store  at  Portland,  Oregon,  also  the  Office  Employees 
Union,  No.  16821,  represents  a  great  majority  of 
your  office  workers  in  the  retail  store. 

This  is  to  notify  you  that  we  are  willing  to  nego- 
tiate a  contract  for  the  entire  retail  store.  We  are 
agreeable  that  the  negotiations  cover  the  office  work- 
ers as  well  as  the  retail  clerk's  that  one  contract 
be  signed  covering  the  entire  retail  store,  and  that 
such  contract  will  be  negotiated  bv  both  unions  iu- 
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volved  at  one  time,   and  if  an   agreement   can  be 
reached  it  will  be  signed  by  both  nnions  involved. 
Yours  very  truly, 

RETAIL  CLERKS  UNION 
LOCAL  1257 

FRED  DIXON, 
Secretary 

OFFICE  EMPLOYEES  UNION 

LOCAL  16821 
HOWARD  HICKS, 
Secretary 
FD:HH:JS 


Mr.  Ball:  Jt  is,  of  course,  understood  that,  in 
our  not  objecting,  we  do  not  accept  the  probative 
ei¥ect  of  the  evidence  other  than  the  fact  that  the 
letters  w^ere  written. 

Trial  Examiner  Bokat :     Of  course. 

Q.  (Mr.  Walker,  continuing)  After  receiving 
the  letter  from  the  company,  dated  August  12,  did 
Local  1257  do  anything?  A.     Yes. 

Q.     What? 

A.  We  contacted  Mr.  BaHh  by  telephone  and 
asked  him  to  arrange  a  meeting  where  we  could  ii;et 
together  and  discuss  the  contract. 

Q.     Were  arrangements  made? 

A.  Yes,  he  arranged  for  a  meeting.  I  don't  re- 
call the  exact  date.    He  was  to  arrange  a  meeting 
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'*,vith  Mr.  Powell,  and  then  he  was  to  notify  me  of 
the  date  that  Mr.  Powell  could  be  here,  and  where 
we  were  to  meet. 

Q.     Did  he  later  interview  yon  again? 

A.     Yes,  he  did. 

Q.  Did  he  notify  yon  of  Mr.  Powell  coming 
here?  A.     Yes.  [209] 

Q.     And  did  yon  later  meet"?  A.     Yes. 

Q.     When  was  that  meeting? 

A.  It  was  in  September;  I  don't  recall  the  exact 
date. 

Q.     September  19? 

A.     Yes,  I  believe  so. 

Q.     Where? 

A.  In  the  New  Heathman  Hotel, — ^no,  the  Heath- 
man  Hotel. 

Q.     Did  anybody  accompany  you? 

A.     Mr.  Landye. 

Q.     With  whom  did  you  meet? 

A.  An  attorney  of  Montgomery  Ward  &  Com- 
pany from  Oakland,  Mr.  Powell, — a  Mr.  Barr. 

Mr.  Ball:  In  order  that  the  record  may  be  cor- 
rect, the  Mr.  Barr  referred  to  by  the  witness  is 
Mr.  J.  P.  Barr,  and  he  is  not  an  attorney,  but  is  a 
regional  office  representative  of  the  company  at 
Oakland,  and  is  not  the  same  Mr.  Barr  who  is  a 
representative  and  counsel  for  our  company  froni 
Chicago. 
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Mr.  Landye:  That  is  correct. 

(Whereupon    a    document    was    marked    as 
Board's  Exhibit  7  for  identification.) 

Q.  (Mr.  Walker,  continuing)  In  your  previous 
answer  concerning-  the  conversation  with  Mr.  Barth, 
you  mentioned  a  contract.  Will  you  refer  to  what 
has  been  marked  as  Board's  Exhibit  7  for  identifi- 
cation and  state  what  that  is  ?  [210] 

A.  It  is  a  contract  with  Montgomery  Ward  & 
Company. 

Q.     When  was  it  submitted  to  the  company? 

A.  Oh,  I  couldn't  say  exactly.  I  had  it  delivered 
by  messenger.  I  would  have  the  date  up  at  the  of- 
fice. I  called  the  messenger  and  had  it  delivered  to 
Mr.  Barth. 

Q.     Approximately  when  was  thatf 

A.     It  was  in  August  sometime. 

Q.     August  ? 

A.     The  latter  part  of  August. 

Q.     1940?  A.     Yes. 

Q.  When  was  the  form  of  agreement  first  for- 
mulated or  drawn?  A.     In  July  and  August. 

Q.  Now,  what  occurred  at  the  meeting  at  the 
Heathman  Hotel  on  September  19? 

A.  On  September  19,  we  opened  up  the  meeting 
after  discussion  about  getting  acquainted,  and  who 
represented  who,  and  we  started  out  and  gave  copies 
of  the  contract  to  all  parties  present  at  the  meeting. 

And  immediately  after  the  meeting  started,  why 
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Mr.  Powell  brought  up  the  point  that  they  reserve 
the  riglit  to  go  into  negotiations  or  discussions, — 
however,  he  stated  that  at  a  later  date  he  would 
reserve  the  right  to  question  us  whether  or  not  we 
did  represent  a  majority  or  not.  At  that  point,  T 
immediately  brought  up  the  fact  that,  when  we  go 
into  negotiations  [211]  with  employers,  the  first 
thing  to  be  determined  before  we  go  into  negotia- 
tions and  before  we  can  negotiate  for  any  working 
agreement,  it  must  be  conceded  that  we  have  a  ma- 
jority. If  the  company  says,  that  we  do  not  repre- 
sent the  majority,  then  that  point  has  to  be  deter- 
mined first  before  we  start  negotiations. 

And  after  a  long  discussion  on  it,  Mr.  Landye  and 
myself  made  three  proposals  to  determine  that  ques- 
tion :  to  either  hold  an  election  or  to  get  an  outsider 
to  audit  the  payroll  against  our  membership,  or 
they  could  accept  us  by  the  letter  that  we  had  sent 
them  stating  that  we  had  the  majority,  or  that  we 
represented  the  majority. 

Q.  Now,  after  that  meeting,  or  after  the  meeting 
at  which  that  matter  of  the  three  alternatives  was 
discussed,  did  you  again  hear  from  Mr.  Barth  ? 

A.  Yes.  The  only  thing  is  that,  after  this  meeting 
broke  up,  when  we  adjourned  at  this  meeting,  the}" 
were  to  notify  us  as  to  what  position  they  wanted 
to  take,  whether  they  wanted  an  election  or  whether 
they  wanted  a  certification  by  the  National  Labor 
Relations  Board  to  check  the  payroll,  or  to  accept 
it;  and  they  were  to  give  us  an  answer. 
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Q.  And  did  they  say  that  they  would  later  give 
you  an  answer? 

A.  Yes,  they  said  that  they  would  give  us  an 
ansAver. 

Q.     And  did  you  later  get  an  answer? 

A.  Well,  they  sent  us  a  letter  requesting  that  we 
could  bargain  [212]  for  the  entire  unit. 

Trial  Examiner  Bokat:  What  unit  are  you  refer- 
ring to? 

The  Witness:  The  unit  as  a  whole.  That,  if  we 
could  bargain  for  the  unit,  including  the  office 
workers ;  at  that  time,  I  stated  that  we  had  no  right 
to  bargain  for  the  officer  workers,  because  they  were 
a  difterent  organization,  and  we  had  no  right  to 
deal  for  the  office  employees;  how^ever,  we  agreed 
at  this  meeting  that  I  would  try  to  persuade  the 
office  workers  to  give  us  the  right  to  bargain,  with 
the  understanding  that  they  still  belonged  to  that 
union ;  and  then  they  asked  us  to  give  them  a  letter 
in  writing  as  to  that;  which  we  did. 

Q.  Well,  now,  at  the  close  of  that  meeting,  the 
representative  of  the  company  was  to  notify  you  as 
to  which  one  of  the  three  proposals  they  would 
agree  to;  is  that  correct?  A.     Yes. 

Q.  And  were  you  later  notified  which  one  of  the 
three  proposals  was  agreeable? 

A.  No.  I  was  notified  by  telephone  that  they 
were  arranging  for  another  meeting,  and  I  asked 
them  if  that  point  was  clear. 

Q.     Who  was  it  that  you  asked? 
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A.  Mr.  Bartli;  and  I  talked  with  Mr.  Barth  on 
the  telephone,  and  he  asked  about  arrangements  for 
this  other  meeting,  and  he  made  arrangements  for 
the  time,  and  we  met  in  the  Heathman  Hotel.  There 
were  Hicks,  the  Office  Workers'  Representative, 
and  Max  Langford,  our  International  Representa- 
tive. At  that  meeting,  [213]  I  asked  them  if  they 
would  accept  our  letter. 

Q.     That  is  the  letter  of  October  2,  1940? 

A.     Yes. 

Trial  Examiner  Bokat:  That  is  Board's  Exhibit 
6. 

Let's  see  if  I  can  get  the  sequence  of  events  more 
clearly  in  mind,  if  you  don't  mind,  Mr.  Walker. 

Mr.  Walker :  That  is  all  right. 

Trial  Examiner  Bokat:  You  met  with  certain 
representatives  of  the  Company  on  September  19? 

A.     That  is  right. 

Q.  (Trial  Examiner  Bokat)  At  which  time  the 
question  of  the  Union's  majority  was  discussed,  is 
that  right?  A.     Yes. 

Q.     And  the  union  made  three  proposals? 

A.  Three  proposals  as  to  the  way  that  they 
could  determine  the  majority. 

Q.  When  you  say  ''election",  were  you  refer- 
ring to  a  consent  election  under  the  ausjjices  of  the 
Labor  Board?  A.     Yes. 

Trial  Examiner  Bokat:  Is  that  the  kind  of  elec- 
tion that  you  were  referring  to? 

The  Witness:  Yes. 
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Trial  Examiner  Bokat:  You  say  that  you  re- 
ceived a  reply  to  the  proposals  by  telephone  after 
the  Sei^tember  9  meeting? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  From  Mr.  Barth?  [214] 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  About  when  did  you  re- 
ceive the  telephone  call? 

The  Witness:  I  couldn't  say  exactly.  I  could 
check  back. 

Trial  Examiner  Bokat :  Well,  approximately.  Was 
it  a  week  or  two  after  this  meeting  of  September  19, 
or  a  few  days  after  that? 

The  Witness:  Well,  it  was  in  the  latter  part  of 
September  when  I  got  the  reply. 

Trial  Examiner  Bokat:  What  was  the  reply?  I 
want  you  to  clarify  that  for  me. 

The  Witness:  Mr.  Barth  said  that  would  have  to 
be  taken  up  with  Mr.  Powell,  and  he  wanted  to 
arrange  for  a  meeting. 

Trial  Examiner  Bokat:  For  another  meeting? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  On  the  three  proposals? 

The  Witness:  Yes,  to  determine  whether  we  had 
a  majority  or  not. 

Trial  Examiner  Bokat:  Was  that  meeting  ar- 
ranged ? 

The  Witness:  It  was  arranged. 

Trial  Examiner  Bokat :  When  did  it  take  place  ? 
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The  Witness:  It  took  place  in  October.  I  don't 
recall  just  the  date. 

Mr.  Ball:  The  meeting  at  which  Mr.  Hicks,  Mr. 
Lang-ford,  Mr.  Dixon,  Mr.  Earth  and  Mr.  Powell 
were  present,  took  place  [215]  October  22.  Can  we 
settle  that  for  the  record? 

The  Witness:  Yes,  I  believe  that  is  right. 

Trial  Examiner  Bokat :  When  did  this  suggestion 
originate,  the  question  of  including  the  office  work- 
ers and  the  retail  clerks  into  one  unit ;  when  did  that 
come  up? 

The  Witness:  The  Company  requested  that  w^e 
get  permission  to  represent  the  office  workers  in 
unit,  so  that  there  would  be  one  organization  to 
sign  the  contract  for  the  entire  unit. 

Trial  Examiner  Bokat:  Where  would  the  ma- 
jority be  determined?  Would  it  be  determined  in 
the  larger  unit,  or  was  it  to  be  determined  sepa- 
rately for  the  Retail  Clerks  and  separately  for  the 
Office  Workers? 

The  Witness :  Both  were  separate. 

Trial  Examiner  Bokat:  That  was  the  understand- 
ing reached  by  the  i)arties,  or  between  the  parties  ? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  That  the  majority  would 
be  determined  separately  in  each  of  the  so-called 
units  ? 

I  want  to  get  that  clear. 

The  Witness:  I  want  to  get  my  position  clear, 
too.  We  were  only  speaking  for  our  people,  but  the 
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comi^any  suggested  that  we  bargain  for  both  par- 
ties. And  the  Office  Workers  had  a  majority  of  the 
office  workers  in  the  retail  establishment  at  that 
time.  The  company  asked  us  to  get  permission  for 
[216]  us  to  deal  for  the  office  workers  in  collective 
bargaining. 

Trial  Examiner  Bokat:  Now,  with  reference  to 
the  three  alternatives  in  proving  the  majority,  that 
related  solely  to  the  Retail  Clerks? 

The  Witness:  That  is  right. 

Trial  Examiner  Bokat:  Proceed. 

Q.  (Mr.  Walker,  continuing)  When  Mr.  Powell 
referred  to  the  retail  store,  in  what  mamier  did  he 
describe  the  store?  As  a  whole? 

A.  He  described  it  as  a  unit,  and  everything  in 
the  retail  store  was  one  unit. 

Q.  When  you  have  used  the  word  "unit",  in 
what  sense  have  you  used  it?  Have  you  used  it  in 
a  quotation  of  Mr.  Powell 's  ? 

A.     Yes,  in  a  quotation  of  Mr.  Powell's. 

Q.  What  discussion  did  you  have  relative  to  the 
jurisdiction  of  the  Office  Workers  and  the  jurisdic- 
tion of  the  Retail  Clerks? 

A.     Will  you  repeat  the  question? 

Q.  Previously,  in  your  direct  examination,  you 
stated  that  you  explained  to  Mr.  Powell  to  what 
extent  the  Retail  Clerks  claimed  representation,  and 
what  the  difference  was  between  the  Retail  Clerks 
and  the  Office  Workers.  Now,  will  you  state  what 
you  said  to  Mr.  Powell  in  that  regard? 
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A.  I  stated  to  Mr.  Powell  that  we  represented, 
so  far  as  the  Retail  Clerks  were  concerned,  at  least 
85  per  cent,  of  the  people  [217]  in  that  miit,  and 
that  the  Office  Workers,  to  my  knowledge,  were  75 
per  cent,  if  not  better,  organized  in  the  retail  store. 
And  then  they  asked  us  if  we  would  not  go  and  get 
the  permission  of  the  Office  Workers,  and  then  send 
them  a  letter  that  we  had  the  right  to  bargain  for 
those  people.  Then,  of  course,  we  suggested  that  we 
adjourn  the  meeting  and  we  try  to  do  that,  if  they 
was  what  they  Avanted.  Mr.  Powell  agreed  that  we 
should  go  back  and  do  that,  and  then  let  them  know^ 
later. 

Q.  You  stated  to  Mr.  Powell  that  you  repre- 
sented 85  per  cent,  of  your  people? 

A.     Yes. 

Q.  Was  there  any  discussion  about  the  kind  of 
peoi)le  that  you  represented? 

A.  Yes,  I  stated  the  type  of  people  that  came 
under  our  jurisdiction. 

Q.     What  was  it  that  you  told  him  ? 

A.  Sales  people  and  non-selling  people  that  came 
imder  the  category  of  our  International  Constitu- 
tion. 

Trial  Examiner  Bokat:  At  this  time  we  will  re- 
cess for  lunch  until  1 :10  p.m. 

(At  12:10  p.m.  hearing  recessed  mitil  1:10  p.m.) 

[218] 
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Afternoon  Session 

(Whereupon,  at  1:15  p.m.  the  hearing  was  con- 
tinued, pursuant  to  the  taking  of  noon  recess,  as 
follows:) 

Trial  Examiner  Bokat:  The  hearing  will  please 
come  to  order. 

Q.  (Mr.  Walker,  continuing)  Mr.  Dixon,  I  don't 
recall  whether  you  have  testified  to  this  or  not.  But 
will  you  state  whether  or  not  a  form  of  Board's 
Exhibit  7, — that  is  the  agreement, — was  delivered 
to  any  of  the  representatives  of  Montgomery  Ward 
&  Company"? 

A.  Was  it  delivered  to  any  of  the — yes,  it  was 
delivered  by  messenger  in  August  to  Mr.  Barth. 

Trial  Examiner  Bokat:  Barth,  that  is  spelled 
B-a-r-t-h?   (spelling) 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  Let's  proceed. 

Q.  (Mr.  Walker  continuing)  Now,  at  this  meet- 
ing in  the  Heathman  Hotel  on  September  19,  was 
there  any  discussion  about  entering  into  an  agree- 
ment of  any  kind? 

A.  That  is  the  first  meeting  we  had?  You  are 
referring  to  the  first  meeting? 

Q.     Yes. 

A.  Well,  at  that  time, — as  I  said  previously — 
they  questioned  the  representation,  whether  we  rep- 
resented the  majority  or  not.  [219] 

Q.     Yes. 
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A.  And  I  told  them  I  could  not  discuss  a  con- 
tract with  people  unless  they  accepted  our  organi- 
zation, that  we  represented  the  majority.  We 
couldn't  deal  with  people  that, — didn't  know  who 
we  were  dealing  for.  Either  the  company  had  to 
accept  or  reject  us  so  we  could  figure  what  our  next 
move  would  be.  It  went  on  for  several  hours,  and 
Mr.  Landye  and  myself  kept  selling  the  point  that 
they  could  use  either  of  the  methods  I  have  de- 
scribed before  of  determining  whether  we  repre- 
sented the  majority  or  not. 

Q.  Now,  was  any  inquiry  made  as  to  whether 
or  not  it  was  possible  to  reach  any  agreement  on 
any  question? 

A.  Well,  I  recall  of  asking  Mr.  Powell  that  if 
we  did  reach  an  agreement  with  them,  were  they 
in  a  position  to  sign  an  agreement ;  and  he  told  me 
that  they  didn't  sign  any  agreements;  and  I  stated 
that  we  had  retail  stores  that  I  was  confident  that 
had  signed  agreements, — with  Montgomery  Ward 
&  Company, — and  he  stated  to  his  knowledge  that 
they  had  no  signed  agreements,  that  they  never 
signed  any  agreements. 

Q.  Was  there  anything  else  took  i)lace  at  that 
meeting  of  September  19th  *? 

A.  Oh,  there  took  place  this, — trying  to  bargain 
for  these  other  ])eople,  the  Office  Workers, — it  went 
on  with  a  lengthy  discussion  about  them.  I  said  we 
should  get  the  Office  Workers  to  consent  to  come  in 
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and  join  negotiations  [220]  with  us  and  finish  the 

imit  at  one  time. 

Q.     Was  that  done? 

A.  That  was  done,  yes.  We  sent  them  a  letter 
jointl}^  with  the  Office  Workers  and  the  Clerks, 
stating  that  we  would  negotiate  jointly  with  the 
Office  Workers  and  the  Retail  Clerks. 

Q.  Now,  that  letter  that  you  have  just  referred 
to  is  the  one  marked  Board's  Exhibit  6,  dated  Oc- 
tober 2,  1940?  A.     Yes. 

Q.  After  delivering  that  letter  to  respondent, 
did  you  have  any  further  contact  with  them? 

A.  Before  I  answer  that  question,  I  would  like 
to  go  back  on  about  this  bargaining.  We  set  a  date 
when  they  were  to  repl}^  to  us  whether  they  ac- 
cepted us  or  rejected  us  on  the  terms  that  we  pro- 
posed,— we  met  on  the  19th  and  set  the  date  as 
Monday  the  23rd  and  we  asked  them, — tliey  should 
be  able  to  ^eX  together  in  a  couple  of  days, — and 
Powell  agreed,  and  Barth,  that  Monday  the  23rd 
would  be  satisfactory ;  they  would  have  an  answer  to 
us  by  that  time. 

Q.  This  discussion  took  ])]ace  during  the  course 
of  the  meeting  of  the  19th?  A.     Yes. 

Q.     Go  ahead. 

A.     What  was  the  question  you  just  asked? 

Q.     What  occurred  on  the  23rd,  if  anything? 

[221] 
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A.  I  called  up  Mr.  Bartli  to  find  out  what  the 
company's  answer  was,  and  he  wanted  to  know  if  I 
was  able  to  get  that  letter  to  them, — by  these  Office 
Workers, — and  I  said,  "Yes",  we  was  mailing  this 
letter  to  him.  He  said  as  soon  as  he  received  that 
letter  he  would  forward  the  letter  right  to  Mr. 
Powell,  who  would  be  the  man  that  would  answer  us. 

Mr.   Ball:     That  letter  being  Exhibit, 

Mr.  Walker:     6. 

Trial  Examiner  Bokat:     Board's  6. 

Q.  (Mr.  Walker,  continuing)  Did  you  subse- 
quently receive  any  word  from  Mr.  Powell  concern- 
ing that  letter  of  the  2nd  of  October? 

A.  I  didn't  receive  any  from  Powell.  I  received 
a  telephone  conversation  from  Mr.  Barth. 

Q.     About  how  long  was  that  after  October  2nd? 

A.  Oh,  I  would  say,  roughly  speaking,  a  week  or 
ten  days. 

Q.     What  did  Mr.  Barth  tell  you? 

A.  He  said  that  he  had  either  a  letter  or  a  tele- 
phone conversation  wdth  Mr.  Powell  and  that  he 
was  in  Southern  Oregon, — he  would  be  in  Southern 
Oregon  or  some  part  of  the  state, — and  he  wanted 
to  arrange  for  a  meeting  to  be  here  in  October.  He 
wanted  to  know  if  the  date  was  satisfactory  to  me, 
and  I  said  anytime  was  satisfactory  to  me,  as  long 
as  we  knew  what  time  we  were  going  to  meet.  At  a 
later  date,  why,  he  said  he  would  call  me  up  on 
the  exact  date  and  the  place  where  we  will  [222] 
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meet;  and  he  later  called  me  up  and  arranged  for 

this  meeting  in  October  in  the  Heathman  Hotel. 

Q.  Between  the  conversation  of  September  23rd 
and  the  actual  convening  of  the  meeting  of  October 
22nd,  did  you  hear  anything  further  from  either 
Mr.  Barth  or  Mr.  Powell  about  the  letter  of  Oc- 
tober 2nd?  A.     No,  I  didn't. 

Q.  Now,  where  was  your  meeting  held  in 
October? 

A.  The  meeting  was  held  in  the  same  room  in 
the  Heathman  Hotel, — I  don't  recall  whether  it  was 
the  same  room  or  not, — but  the  Heathman  Hotel. 

Q.     Who  represented  the  Unions  at  that  time? 

A.  I  represented  the  Clerks,  and  Langford,  our 
International  representative,  was  with  us;  Howard 
Hicks  of  the  Office  Workers  was  there. 

Trial  Examiner  Bokat:  How  do  you  spell  it? 
H-i-c-k-s? 

The  Witness:  H-i-c-k-s  (spelling).  And  Barth 
represented  Montgomery  Ward,  and  Mr.  Powell. 

Q.  Was  a  form  of  Board's  Exhibit  7  before  the 
parties  at  that  meeting? 

A.     Contract,  yes. 

Q.  Will  you  relate,  in  your  own  words,  what,  took 
place  at  that  meeting? 

A.  Well,  as  soon  as  we  got  started  I  asked  Mr. 
Powell  if  the  letter  that  we  had  sent  to  them  was 
satisfactory,  were  they  [223]  ready,  at  this  time,  to 
accept  us  and  go  into  negotiations.  Mr.  Powell  said, 
*'At  this  time  we  accept  that  you  do  represent  the 
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majority  and  we  are  ready  to   continue  in  nego- 
tiations." 

Q.     Wliat  letter  were  you  referring  to'? 

A.  The  letter  that  Howard  Hicks  and  myself 
sent. 

Q.     What  happened  after  that  ? 

A.     Then  we  started  in  on  the  contract. 

Q.     How  did  you  go  about  discussing  the  contract  ?' 

A.  We  got  into  the  first  paragraph  of  the  con- 
tract and  we  got  stuck. 

(Discussion  off  the  record.) 

Q.  (Mr.  Walker  continuing)  What  was  said 
about  the  first  clause  of  the  agreement? 

A.  The  first, — as  we  refer  to  it  as  section, — the 
first  section  of  the  agreement. 

Q.     The  one  that  is  marked  Section  1? 

A.    Yes. 

Q.    All  right. 

A.  Where  it  proves  that  the  employer  shall  be 
entitled  to  hire  any  employee  with  the  imderstand- 
ing  that,  after  a  certain  length  of  time,  if  they  are 
not  members  of  the  union,  the  company  agrees  that 
they  shall  become  members  if  they  are  satisfactoiy 
to  the  employer  and  to  the  union.  Mr.  Powell  said 
he  could  not  agree  upon  anything  like  that,  because 
it  was  contrary  to  company  policy ;  that  they  weren  't 
going  to  compel  [224]  anybody  to  belong  to  a  union 
in  order  to  have  employment  with  Montgomery 
Ward  &  Company.  I  took  up  the  argument  that 
they    had   various    things    that    were    contrary    to 
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whether  the  employees  wanted  to  belong  to  them,  but 
they  had  to  in  order  to  hold  their  job.  We  had  con- 
tracts with  all  employers  having  the  same  clause, 
and  we  have  no  difficulty  with  the  employers  con- 
cerning that  section.  I  related  to  Mr.  Powell  about 
various  things  that  they  compelled  their  employees 
to  take  out,  whether  they  actually  wanted  to  or  not, 
and  they  weren't  concerned  about  their  employees 
on  that.  That  was  company  policy,  and  why  couldn't 
they  make  this  company  policy.  Mr.  Powell  said  that 
they  absolutely  couldn't  go  for  it;  at  least,  they 
wouldn't  go  for  it  at  that  time.  So  I  asked  him  if 
he  was  in  a  position  to  give  us  a  substitute  for  that, 
and  he  said,  ^'No,"  he  would  not  give  us  a  substi- 
tute ;  and  I  said,  ' '  After  all,  if  we  get  stuck  on  any 
of  these  things,  we  either  have  to  be  in  a  position  to 
modify  them  and  take  them  back  to  the  people 
and 

Q.  (Interposing)  What  people?  What  do  you 
mean  ? 

A.  The  people  I  represent,  the  employees.  I 
asked  him  to  submit  us  a  counter  proposal,  seeing 
we  were  getting  stuck.  And  I  noticed  that  their 
copy  was  all  written  over  with  pencil  with  rejections 
noted.  I  stated  that  I  would  like  the  company  to 
sit  down  and  give  us  a  proposal;  that  we  weren't 
getting  anyplace.  Give  us  a  proposal  we  could  take 
back  and  [225]  call  a  meeting  of  the  employees  and 
see  how  far  they  would  go  in  accepting  the  vari- 
ous proposals  the  company  would  make. 
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Mr.  Ball:  Just  a  minute.  I  move  to  strike  out 
the  answer  of  the  witness  on  the  ground  that  it 
states  opinions  and  conclusions  of  the  witness,  espe- 
cially that  portion  that  relates  to  the  words  ''coun- 
ter proposal",  as  the  context  of  his  answer  and  the 
meaning-  of  these  specific  words  here  used  is  not 
clear;  and  the  words  involve  a  conclusion  of  the 
witness. 

And  for  the  further  reason  that  commenting 
about  what  he  saw  on  the  copy  of  the  contract  in 
the  hands  of  the  respondent  is  also  an  opinion  and 
conclusion  of  the  witness. 

Mr.  Walker:  May  I  ask  one  question  before 
you  rule  on  it? 

Trial  Examiner  Bokat:    Yes.  Go  ahead. 

Q.  (Mr.  Walker,  continuing)  What  you  have 
just  now  related,  is  that  what  you  stated  during  the 
course  of  the  meeting?  A.     Yes. 

Trial  Examiner  Bokat:     Who  did  you  say  it  to? 

The  Witness:     Mr.  Powell. 

Trial  Examiner  Bokat:  Did  you  say  to  Mr. 
Powell  that  you  noticed  that  the  contract  in  tjie 
possession  of  Mr.  Pow^ell  had  rejections  on  it? 

The  Witness:  I  stated  to  him  that  it  was  all 
i:)enciled.  It  looked  like  the  articles  that  we  had 
submitted  were  either  to  be  modified, — I  thought  if 
it  was  so  many  objections  or  [226]  modifications  in 
it,  we  would  like  to  have  a  counter  proposal. 

Trial  Examiner  Bokat:  Did  you  use  the  words 
''counter  proposal''? 
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The  Witness:    Yes. 

Trial  Examiner  Bokat:  I  think  that  you  have 
run  a  little  ahead  of  your  story,  because  you  seem 
to  refer  to  all  the  articles,  when,  as  a  matter  of 
fact,  the  question  was  merely  directed  to  Section  1. 

The  Witness:  Section  1  is  where  we  got  stuck 
to  l)egin  with.  That  is  as  far  as  we  got  at  that  time. 

Trial  Examiner  Bokat:  That  is  as  far  as  you 
got  at  that  time? 

The  Witness:  Yes,  that  is  as  far  as  we  got  at 
that  time. 

Trial  Examiner  Bokat:  In  view  of  the  further 
answer  of  the  witness,  I  will  let  his  testimony  stand. 

As  I  say  again,  it  is  very  difficult  to  separate 
some  of  the  conclusions,  which,  I  admit,  the  witness 
did  throw  into  his  answer,  from  the  fact.  I  will  give 
due  weight  to  all  of  the  testimony. 

Mr.  Ball:  It  is  understood  my  objection  applies 
to  all  the  answers  that  he  gave  in  amplifying  the 
original  answer,  or,  rather,  the  questions'? 

Trial  Examiner  Bokat:     Yes. 

Mr.  Ball:  And  a  further  objection  should  be 
entered  to  that  line  of  questioning  as  incompetent 
and  irrelevant,  not  [227]  tending  to  prove  or  dis- 
prove any  of  the  issues  in  this  case. 

Trial  Examiner  Bokat:     Overruled. 

Q.  (Mr.  Walker  continuing)  In  the  course  of 
your  previous  answer  you  related  that  you  men- 
tioned to  Mr.  Powell  various  things  that  were  re- 
quired to  be  done  by  the  employees.  What  were  the 
various  things  that  you  mentioned? 
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A.     I  don't  quite, 

Q.  All  right.  In  the  course  of  your  previous 
answer  you  stated  that  Mr.  Powell  expressed  the 
thought  that  Section  1  of  the  agreement  was  not 
acceptable  because  it  would  require  their  employees 
to  take  membership  in  a  union.  To  that  you  stated 
to  Mr.  Powell  that  there  were  many  things  tliat 
the  company  required  the  employees  to  do  which 
they  may  or  may  not  have  wanted  to  do.  Now,  what 
were  some  of  the  various  things  required  to  be  done 
by  the  emj)loyees  that  you  mentioned  to  Mr.  Powell  ? 

A.  Well,  I  stated  that  they  have  set-ups  where 
the  men  must  take  out  insurance,  whether  he  wants 
to  or  not,  to  be  employed  by  Montgomery  Ward; 
that  he  must  subscribe  to  sick  benefits,  whether  he 
desires  to  subscribe  to  it  or  not, — a  matter  of  policy 
with  the  company, — in  order  to  be  employed  by  the 
company;  that  they  must  take  out  these  various 
policies  or  the  company  won't  employ  them. 

Mr.  Ball:  May  I  point  out  again  to  the  Ex- 
aminer, I  think  we  are  getting  on  matters  that  are 
entirely  collateral.  Just  [228]  for  the  sake  of  the 
record,  I  move  to  strike  the  witness'  answer  on  the 
ground  that  the  matters  referred  to  have  no  ten- 
dency to  prove  or  disprove  any  of  the  issues  in 
this  case. 

Trial  Examiner  Bokat:  That  may  be  true,  but 
I  will  let  it  stand.  It  is  very  difficult  for  me  at  this 
time  to  determine  whether  what  conversation  took 
place  mil  aid  me  in  determining  whether  or  not 
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respondent  refused  to  bargain  collectively  in  this 

case.  I  will  have  to  let  it  stand,  at  this  time. 

Q.  (Mr.  Walker  continuing)  What  you  have 
just  now  related,  was  that  something  you  said  dur- 
ing the  course  of  negotiations  on  October  22nd? 

Trial  Examiner  Bokat:  There  is  no  question 
about  it. 

Mr.  Walker:     There  seems  to  be  a  question. 

Trial  Examiner  Bokat:  Objection  is  made,  even 
though  it  was  said,  it  is  immaterial. 

Mr.  Walker:     What  difference  does  that  make? 

Trial  Examiner  Bokat:  It  makes  a  lot  of  dif- 
ference. It  is  very  true  a  lot  of  these  negotiations 
and  transactions  may  or  may  not  aid  the  Board  in 
determining  whether  respondent  bargained  collec- 
tively; but  it  is  too  early  for  me  to  determine 
whether  that  particular  testimony  to  which  objection 
was  made  is  relevant  or  not.  I  am  letting  it  stand 
in  the  meantime. 

Q.  (Mr.  Walker  continuing)  Now,  were  there 
any  other  sections  of  the  agreement  discussed  at 
that  meeting?  [229] 

A.     No,  there  wasn't. 

Q.  Have  you  related  all  of  the  discussion  that 
took  place  relative  to  Section  1  of  the  agreement? 

A.     No.  We  went  on  for  about  seven  hours. 

Q.  What  else  was  said  in  addition  to  what  you 
have  already  related? 

A.     Well,  we  went  right  through  the  history  of 
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our   relations   with   employers   that   were   working 

under  that  section. 

Q.     What  was  said  in  that  regard? 

A.  Well,  we  offered  to  substantiate  proof — to 
bring  about  proof  of  various  employers  that  had 
w^orked  under  there.  We  didn't  comj^el  an  employee 
to  become  a  member  if  his  religion  or  something  pro- 
hibited him  from  becoming  a  member  of  organized 
labor.  We  worked  that  problem  out  between  the  em- 
ployer and  the  party  involved  and  the  union.  I  cited 
various  cases  we  had  run  into  where  their  religion 
prohibited  them  belonging  to  the  union.  We  worked 
it  out  with  the  employer.  I  was  willing  to  produce 
those  employers  as  witnesses  to  state  our  case.  I 
said  that  we  weren't  iron  clad  on  it.  We  wanted  it 
to  be  a  matter  of  policy.  We  were  lenient  if  there 
was  any  case  like  that,  as  where  Mr.  Powell  stated, 
*'We  might  have  some  employees  that  wovild  object 
to  it."  That  problem, — we  have  always  been  able  to 
iron  that  out  since  1917,  since  our  organization  lias 
been  in  existence. 

Q.     Did  Mr.  Powell  say  anything  to  that?  [230] 

A.     No, — I  don't  recall  exactly,  if  he  did  or  not. 

Trial  Examiner  Bokat:  How  did  the  meeting 
wind  up? 

The  Witness:  The  meeting  wound  up  at  night, 
about  6 :30,  or  somewhere  around  that  neighborhood, 
with  Powell,  and  Mr.  Barth,  and  myself  being  pres- 
ent at  the  meeting;  the  rest  of  the  boys  had  gone 
home.  They  had  to  leave  for  some  other  appoint- 
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ment,  or  something.  We  wound  up  that  night  with 
the  understanding  that  Barth  and  Powell  would  get 
together  and  consider  the  proposition  of  giving  us 
this  coimter  proposal. 

Trial  Examiner  Bokat:  Merely  on  Section  1,  or 
on  the  entire  proposed  contract? 

The  Witness:     On  the  entire  proposed  contract. 

Trial  Examiner  Bokat:  Had  you  asked  for  a 
coimter  proposal  on  the  entire  contract,  or  merely 
on  Section  1  ? 

The  Witness:  Yes;  so  we  would  have  some  way 
of  loiowing  what  our  differences  were,  so  we  could 
start  from  there  instead  of  trying  to  work  and  not 
knowing  exactly  how  far  apart  we  were.  That  was 
just  the  procedure  with  our  unions.  If  we  could 
not  get  started  with  the  contract,  automatically  the 
employer  gave  us  a  coimter  proposal,  and  you  work 
from  there  on. 

Trial  Examiner  Bokat :  You  asked  for  a  coimter 
proposal,  you  say,  and  Mr.  Powell  and  Mr.  Barth 
told  you  they  were  considering  whether  to  submit  a 
counter  i)roposal  or  not? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:     Proceed.  [231] 

Q.  (Mr.  Walker  continuing)  Now,  in  the  course 
of  discussing  whether  or  not  a  counter  proposal 
would  be  delivered  to  you,  did  you  tell  Mr.  Powell 
of  the  previous  practice  of  your  organization,  as 
you  related  it  in  your  previous  answer? 

A.    Yes. 
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Q.  Did  you  have  any  further  contact  with  either 
Mr.  Powell  or  Mr.  Barth  after  that  meeting'? 

A.  Yes.  I  called  Mr.  Powell  at  the  Heathman 
Hotel, 

Q.     (Interposing)     When? 

A.  I  don't  recall  whether  it  was  the  following 
day,  but  I  know  that  he  was  leaving  town.  You 
probably  would  have  the  dates  better  than  I  would. 
He  was  just  leaving  town;  just  leaving  the  hotel,  in 
fact.  They  paged  him  from  the  lobby  and  called  him 
back  to  the  'phone.  He  told  me  a  cab  was  waiting 
outside  for  him,  and  that  he  would  call  me  back 
from  the  airport,  which  he  did. 

Q.  Did  you  talk  to  him  at  that  time,  from  the 
airport  ?  A.     Yes. 

Q.     What  was  said? 

A.     I  was  talking  on  that  counter  proposal. 

Q.     What  did  you  say? 

A.  I  asked  him, — in  fact,  I  had  to  clarify  my 
position  as  to  what  we  meant  by  a  counter  proposal. 

Q.     What  did  you  say  to  him? 

A.  I  told  him  by  counter  proposal, — we  had  sulv 
mitted  our  [232]  contract;  they  had  a  copy  of  our 
contract, — ^if  there  was  any  difference  in  the  con- 
tract, they  felt  they  could  offer  us  some  exchanges 
in  what  we  were  asking,  if  they  would  sit  down  and 
work  out  a  contract  that  they  felt  they  could 
operate  under,  and  submit  to  us  that  counter  pro- 
posal; and  we  would  call  a  meeting  of  our  people 
and  see  how  far  we  could  get  with  that  contract. 
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Q.     Did  he  say  anything? 

A.  Well,  he  said  he  would  give  it  consideration, 
and  that  he  would  keep  in  touch  with  Mr.  Barth. 

Q.     Was  that  all  of  that  conversation? 

A.  Yes.  His  plane  was  leaving,  so  he  had  to  go 
to  the  plane. 

Q.     Did  you  hear  from  Mr.  Barth  after  that? 

A.  I  called  up  Mr.  Barth  several  times;  we  had 
various  telephone  conversations, — I  don't  recall  all 
of  them.  We  kept  in  contact  there  about  every  other 
day. 

Q.     Did  you  hear, 

A.  (Interrupting)  I  tried  to  find  out  whether 
we  could  arrange  for  another  meeting,  or  if  they 
could  get  this  counter  proposal  to  us. 

Q.  Did  you  hear  from  Mr.  Barth  again  concern- 
ing the  requested  counter  proposal  ?  A.     No. 

Q.  Did  he  inform  you  at,  all  what  decision  had 
been  reached  by  Mr.  Powell?  [233] 

A.     No,  he  didn't. 

Q.  Did  you  meet  again  with  the  representatives 
of  the  company  following  October  22nd? 

A.  No.  I  never  met  at  all  until  after  the  strike. 
I  would  like  to  state  that, 

Q.  (Interrupting)  Were  you, — excuse  me.  Go 
ahead. 

A.  I  forgot  what  I  was  going  to  say,  now. 
Oh, — Mr.  Powell  made  the  statement,  when  I  asked 
him  for  a  counter  proposal,  that  he  could  not  see 
why  they  had  to  give  us  a  counter  proposal,  because 
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they  weren't  asking  anything  from  the  union  while 
the  union  was  asking  from  them.  He  couldn't  see 
any  sense  in  them  giving  us  a  counter  proposal. 

Trial  Examiner  Bokat :     When  did  he  say  that  ? 

The  Witness:  At  the  course  of  this  meeting  on 
the  23rd, — the  second  meeting  we  had. 

Trial  Examiner  Bokat:  That  was  on  October 
22nd. 

The  Witness:  Over  the  telephone  from  the  air- 
port, too. 

Trial  Examiner  Bokat:     The  same  thing? 

The  Witness :  He  referred  to  the  same  thing,  our 
insisting  on  a  counter  proposal. 

Q.  (Mr.  Walker  continuing)  Did  you  say  that 
you  did  not  have  any  more  meetings  until  tlie 
meetings  of  December? 

A.  I  kept  in  touch  Avith  Mr.  Barth.  I  wanted  to 
know  why  we  couldn't  have  another  meeting,  and 
Mr.  Barth, 

Q.     (Interrupting)     You  mean,  you  asked  him? 

[234] 

A.  Yes.  He  said  lie  was  trying, — in  fact,  he  liad 
been  in  contact  with  Mr.  Powell,  either  by  long 
distance  or  by  letter,  I  don't  recall  which  it  was. 

Q.     Did  he  tell  you, 

Mr.  Ball :  (Interrupting)  Just  a  minute.  I  move 
to  strike  out  the  answer  of  the  witness  unless  he 
fixes  a  date  more  specifically.  It  is  a  general  state- 
ment which  we  can't  ci'oss  examine  on. 
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Trial  Examiner  Bokat:  Will  you  read  the  last 
question  and  answer,  Mr.  Reporter'? 

(Whereupon  the  last  question  and  answer 
referred  to  were  read  aloud  by  the  reporter  as 
above  recorded.) 

Trial  Examiner  Bokat :  Wlien  did  these  conver- 
sations take  place  with  Mr.  Barth  ? 

The  Witness:  I  have  my  records,  if  I  can  refer 
to  them. 

Trial    Examiner  Bokat :    You  certainly  can. 

(Whereupon  witness  steps  down  and  returns 
to  the  witness  stand  with  a  notebook.) 

The  Witness:  My  records  show  we  met  with  the 
company  on  October  22nd,  and  from  that  time  on, 
— I  called  up  Mr.  Barth  to  find  out  whether  we 
could  have  another  meeting;  and  then  I  didn't  hear 
from  them  until  November  12th  at  5  o'clock.  Mr. 
Powell  called  me  up. 

Trial  Examiner  Bokat:  Now,  let's  see  if  I  can 
get  this  straight.  [235] 

Mr.  Ball:  Let  the  record  show  that  Mr.  Dixon 
took  something  like  four  and  a  half  minutes  by  the 
clock,  looking  over  a  short  calendar  which  contains 
about  five  days'  records  on  a  page. 

Trial  Examiner  Bokat:  I  don't  know  what  the 
pages  contain.  He  has,  certainly,  a  memorandum 
])ad  ill  front  of  him,  which  he  has  been  consulting 
for  approximately  five  minutes.  The  record  will 
show  that,  of  course. 
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Now,  let's  see  if  I  can  clarify  this  in  my  own 
mind.  You  testified  that  after  the  October  22nd 
meeting, — just  a  few  days  thereafter, — you  had  a 
telephone  conversation  with  Mr.  Powell.  Mr.  Powell 
was  taking  a  trip,  and  his  cab  was  waiting  for  him 
outside.  He  said  he  would  call  you  from  the  airport, 
which  he  did.  C'an  you,  by  looking  at  your  notes, 
refresh  your  recollection  as  to  when  that  conversa- 
tion took  i)lace  ? 

The  Witness:  That  was  after  our  22nd  meeting, 
in  October. 

Trial  Examiner  Bokat:  Yes,  I  know.  But  how 
long  after!  If  you  have  any  note  about  that  par- 
ticular conversation, 

The  Witness:  That  was  on  the  day, — he  left 
the  following  day. 

Trial  Examiner  Bokat :  It  was  the  following  day  ! 

The  Witness:  Oh,  yes.  Either  that  day,  or  the 
following  day, — I  don't  recall.  It  had  to  be  the  fol- 
lowing day,  because  it  was  about  7  o'clock  when  the 
meeting  broke  up.  It  was  in  the  afternoon  when 
he  called  me  up  the  next  day.  [236] 

Mr.  Ball:    The  fact  is,  it  was  the  following  day? 

Trial  Examiner  Bokat:  All  right.  You  say,  then 
you  had  several  telephone  conversations  with  Mr. 
Barth,  in  which  you  requested  another  meeting.  Is 
your  answer  still  the  same  after  looking  at  your 
notes?  That  you  had  several  conversations,  or  had 
only  one? 

The  Witness :  No,  I  had  several. 
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Trial  Examiner  Bokat:  You  mentioned  only  one 
specifically  after  looking  at  your  notes. 

The  Witness:  I  would  call  Bartli,  and  Barth 
would  not  probably  be  in,  and  he  would  return  my 
call,  and  finally  we  would  get  together.  We  don't 
keep  track  of  all  our  telephone  calls.  We  do  keep 
track  of  our  meetings.  I  recall  at  least  half  a  dozen 
telephone  conversations  between  that  last  meeting 
and  November  12th,  when  Mr.  Powell  called  me  up, 
talking  with  Mr.  Barth,  trying  to  find  out  what  was 
going  to  be  the  answer  of  the  company ;  if  they  were 
going  to  give  us  a  coimter  proposal  or  not. 

Trial  Examiner  Bokat :  What  did  Mr.  Barth  say 
in  that  telephone  conversation? 

The  Witness:  He  said  he  was  without  authority 
to  do  anything;  that  it  was  in  the  hands  of  Mr. 
Powell;  and  that  he  was  trying  to  get  Mr.  Powell 
in  here. 

Trial  Examiner  Bokat:  You  say  then  on  Novem- 
ber 12th  Mr.  Powell  finally  called  you?  [237] 

The  Witness :  He  called  me  at  5  o  'clock. 

Trial  Examiner  Bokat:  What  happened  when  he 
called  you?  What  was  said  by  you  and  what  was 
said  by  him? 

The  Witness:  He  called  me  and  said  he  had  just 
come  to  town  and  he  would  like  to  have  a  meeting 
witli  lis;  he  had  just  met  with  Mr.  Estabrook, — he 
was  through  meeting  with  Mr.  Estabrook  and  he 
wanted  to  meet  Avith  me.  I  told  him,  I  said  it  Avas 
impossible  for  me  to  meet  Avith  him  right  at  that 
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time.  I  said,  '*If  I  had  known  you  was  coming  into 
town,  I  i^robably  could  have  arranged  for  it."  T 
said  I  was  leaving  for  San  Francisco  that  evening, 
— at  10  o'clock  I  was  leaving  Portland  for  San 
Francisco  to  attend  a  meeting  at  our  West  Coast 
conference.  I  said  I  could  not  meet  with  him  then, 
but  I  would  be  glad  to  meet  with  him  any  day.  Mr. 
Powell  said,  '^Well,  I  will  be  in  San  Francisco  by 
Saturday";  he  says,  ''Will  you  stay  over  in  San 
Francisco  and  meet  with  me?"  I  said,  "Yes,  I  will 
stay  over."  And  so  the  conversation  ended  there. 
Powell  was  to  look  me  up  when  he  got  to  San  Fran- 
cisco. I  told  him  the  hotel  where  I  was  stopping  at. 
Well,  I  was  there  in  San  Francisco,  and  the  con- 
ference went  on.  We  got  a  communication, — ^word 
came  in  there  from  Ted  White  asking  me  to  stay 
over  mitil, — it  was  either  Tuesday  or  Wednesday  of 
the  next  week.  They  was  having  a  meeting  with 
Mr.  Powell, — Mr.  Powell  was  coming  into  town, — 
and  the  representatives  of  the  Pacific  Coast  of  the 
Clerks  and  the  Warehousemen's  imions  was  going 
to  [238]  meet  with  Mr.  Powell,  and  for  me  to  stay 
over  after  the  conference, — which  is  a  matter  of 
record, — asked  me  to  stay  over  and  attend  this 
meeting,  which  I  agree  to;  and  the  meeting  did  not 
materialize.  Tuesday  came  along  and  we  couldn't 
find  Mr.  Powell.  So,  I  had  to  leave  San  Francisco, 
because  we  had  no  answer  whether  Powell  would  be 
there  then  or  thirty  days  from  that  date.  So,  I  had 
to  get  back  home;  get  back  home  here  for  Thanks- 
giving. 
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Q.  (Mr.  Walker  continuing)  Your  telephone 
conversation  was  with  Mr.  Powell  on  the  12th? 

A.     The  12th,  yes. 

Q.  You  say  that  you  were  advised  by  Mr.  White 
that  Mr.  Powell  would  meet  with  you  next  Tuesday 
or  Wednesday? 

A.  He  informed  the  conference, — the  Clerks '  rep- 
resentative from  Portland,  the  Clerks'  representa- 
tive from  Oakland,  and  the  Warehousemen's, — to 
stay  over  and  attend  this  meeting,  which  we  agreed 
to  do.  Mr.  Powell  would  be  there  to  meet  with  all 
the  representatives. 

Q.  Which  was  the  Tuesday  or  Wednesday  fol- 
lowing the  telephone  conversation  on  the  12th,  is 
that  correct? 

A.  Yes.  It  was  in  that  neighborhood;  because 
Ave  met  that  week,  and  it  was  the  following  week. 

Mr.  Ball:  I  move  to  strike  out  all  of  this  testi- 
mony as  to  what  conversation  may  have  taken  place 
between  Mr.  Dixon  and  Mr.  White,  which  was  not 
necessaril}^,  or  shown  to  be,  known  to  [239]  the  re- 
spondent. And  further,  as  not  bearing  upon  any  of 
the  issues  in  this  case.   Incompetent  and  irrelevant. 

Trial  Examiner  Bokat:  I  don't  think  it  is  par- 
ticularly material.  I  am  merely  letting  it  stand  as 
the  course  of  conduct  of  the  witness.  It  shows  the 
witness'  course  of  conduct,  over  a  week  or  two  after 
speaking  to  Mr.  Powell.  It  is  not  necessarily  bind- 
ing upon  res])ondent. 

Q.     (Mr.  Walker  continuing)    In  the  month  of 
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December,  1940,  did  you  have  any  telephone  con- 
versation with  Mr.  Barth'?  A.     Yes. 

Q.  Have  you  any  notations  of  telephone  calls  in 
December?  Or  at  any  time  subsequent  to  your  re- 
turn to  Portland  from  San  Francisco  ? 

A.     When  I  returned  from, 

Mr.  Ball:  (Interrupting)  Let  the  record  show 
the  witness  has  been  refreshing  his  recollection  by 
looking  at  some  memorandum. 

Trial  Examiner  Bokat :  Yes. 

The  Witness:  When  I  returned  from  San  Fran- 
cisco, why,  the  only  contact  that  I  had  was  by  tele- 
phone with  Mr.  Barth  just  previous  to  our  strike. 
I  informed  Mr.  Barth  that  we  were  very  anxious  to 
try  to  bring  about  a  settlement;  that  our  people 
were  getting  very  anxious;  that  they  thought  we 
were  stalling  for  time,  or  that  the  company  was 
stalling  for  time;  and  that  I  either  had  to  do  some- 
thing about  it,  or  forget  all  [240]  about  it  until  the 
following  night.  Mr.  Barth  asked  me  if  I  felt  that 
there  was  something  he  could  do.  I  said,  ''Yes,  you 
could  throw  the  officials  in  here  to  meet  with  us." 
I  said,  "We  are  willing  to  withhold  any  action  on 
the  company  as  long  as  the  company  are  agreeable 
to  having  a  meeting. 

Trial  Examiner  Bokat :  When  w^as  this  telephone 
conversation  with  Mr.  Barth  ? 

The  Witness:  It  was  on  Monday,  the  2nd;  De- 
cember 2nd. 

Trial  Examiner  Bokat:    Did  you  tell  Mr.  Barth, 
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at   that   time,   that  your  union  was  going  to  take 

some  action  of  some  kind  ? 

^I'he  Witness :  No,  I  didn  't  state  in  so  many  words. 
I  said  no  doubt  we  was  calling  a  meeting;  I  said  no 
doubt  strike  action  would  be  taken.  He  said,  ''Well, 
Ave  would  like  to  avoid  a  strike  because  of  the  un- 
pleasantness of  a  strike  and  all  those  things  coming 
about.  I  said,  "Far  be  it  from  me  to  want  to  call  a 
strike,  if  there  is  any  possible  way  our  union  and 
the  company  could  get  together." 

Trial  Examiner  Bokat :  What  did  Mr.  Barth  say  ? 

The  Witness:  Mr.  Barth  agreed  to  try  to  talk  to 
these  officials  and  see  if  they  could  get  in  here  and 
g^i  things  going.  Evidently  Mr.  Barth  was  unable 
to  get  the  officials  to  come  in  here,  because  no  date 
was  set  until  the  time  we  called  the  strike. 

Q.  (Mr.  Walker  continuing)  Did  he  say  who  he 
intended  to  contact?  [241] 

A.     Mr.  Powell. 

Q.  Was  there  anything  further  said  in  any  of 
these  telephone  conversations'? 

A.  I  had  a  committee  of  employees  of  Mont- 
gomery Ward  in  my  office  prior  to  the  strike, — 
three  clays  prior  to  the  strike,  in  my  office, — when 
I  was  talking  to  Mr.  Barth  at  his  own  home.  I 
talked  to  him  at  least  half  an  hour  at  his  own  home, 
telling  him  about  the  condition,  that  it  was  reach- 
ing a  point  where  no  doubt  there  would  be  a  strike 
on  the  company, — at  that  time  Oakland  had  already 
gone  out  on  strike, — and  that  there  was  a  possible 


vs.  Montgomery  Ward  S  Co.  357 

(Testimony  of  Fred  Dixon.) 

chance  that  there  might  be  some  strike  here  unless 
the  comi^any  was  willing  to  come  down  and  meet 
with  us. 

Trial  Examiner  Bokat :  You  mean  that  the  Oak- 
land employees  of  the  Montgomery  Ward  Company 
had  gone  out  on  strike  ? 

The  Witness:  Yes,  they  had  already  gone  out  on 
strike  at  the  time  I  had  this  telephone  conversation. 

Trial  Examiner  Bokat :  What  did  Mr.  Barth  say  ? 

The  Witness:  Mr.  Barth  said  he  would  try  to  do 
everything  he  joossibly  could  to  see  if  he  could  get 
somebody  in  here.  I  told  him  that  we  woidd  with- 
hold action  until  Friday  or  Saturday,  which  we  did. 
We  withheld  action  until  it  finally  got  to  the  point 
where  the  committee  asked  to  call  a  meeting  for 
that  Friday  night.  That  Friday  night  we  had  this 
meeting  and  we  explained,  from  the  committee's 
angle,  what  meetings  we  had  [242]  had, — went  right 
through  the  whole  set-up  from  the  time  we  started 
to  organize,  dealing  with  the  company,  what  had 
transpired ;  and  we  left  it  up  to  the  people  to  decide 
what  they  wanted  to  do;  and  a  vote  was  taken  and 
there  wasn  t  a  vote  against, — not  going  out  on 
strike.  They  all  voted  to  go  out  on  strike  the  fol- 
lowing morning,  which  was  Saturday,  December  7. 

Q.  Were  any  reasons  advanced  for  the  taking  of 
the  strike  action? 

Mr.  Ball :  I  object  to  this  as  not  tending  to  prove 
or  disprove  any  of  the  issues  in  this  case.  Not  the 
best  evidence. 
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Trial  Examiner  Bokat:  Overruled.  I  believe  he 
has  gone  into  it.  But  if  you  feel  something  has  been 
omitted  that  you  want  to  bring  out, — I  will  let  the 
question  stand  for  that  purpose. 

A.  Well,  the  employees  felt  that  the  company 
was  getting  a  double  payroll  up;  that  there  was  in 
every  one  of  their  departments, 

Mr.  Ball:  (Interrupting)  Just  a  minute.  What 
do  you  mean  by  ''the  employees  felt"? 

The  Witness:  The  emj^loyees  had  a  feeling  that 
the  conipan}^  was  bringing  in  people  to  take  their 
])lace  in  case  a  strike  was  called. 

Q.  (Mr.  Walker  continuing)  How  do  you  know 
the  employees  felt  that  way  ? 

A.  Because  I  had  at  least  twenty-five  telephone 
calls  in  one  [243]  day  from  employees  from  the 
store. 

Trial  Examiner  Bokat:  Now,  I  am  going  to  sus- 
tain an  objection  of  my  own  motion.  That  is  not 
responsive.  The  question,  I  believe,  was  directed  to 
the  meeting  that  took  place;  not  the  telephone  calls 
that  were  made  during  the  day. 

Q.  (Mr.  Walker  continuing)  Wliat  reasons,  if 
any,  in  addition  to  those  you  have  already  men- 
tioned, were  advanced  at  the  meeting  which  brought 
about  the  strike  action? 

A.  Refusal  of  the  company  to  get  together  with 
us  to  negotiate  a  contract. 

Mr.  Ball :  I  object  to  the  question,  and  I  ask  my 
objection  go  in  before  the  answer,  on  the  ground 
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that  it  calls  for  the  opinion  and  conclusion  of  the 
witness  as  to  the  reasons  for  the  action.  It  is  not 
calling  for  competent  evidence.  I  move  to  strike  out 
the  answer  for  the  same  reason. 

Trial  Examiner  Bokat:  I  will  overrule  the  objec- 
tion and  deny  the  motion. 

Mr.  Ball :  May  I  amplify  my  motion  to  strike  on 
the  ground  that  no  proper  foundation  is  laid  for  the 
form  of  the  answer,  the  form  of  the  statement  of 
the  witness. 

Trial  Examiner  Bokat:  May  I  clarify  my  ruling, 
Mr.  Ball?  I  am  attempting  to  ascertain  what  hap- 
pened at  the  meeting, — if  a  strike  vote  was  taken, 
and  why  it  was  taken.  Now,  from  that,  of  course, 
it  doesn't  mean  to  follow  that  because  the  imion's 
representatives,  or  bargaining  committee,  or  what- 
ever [244]  it  was,  explained  the  course  of  negotia- 
tions to  the  employees  present,  and  that,  as  a  result 
of  that  report,  they  decided  to  take  certain  action, 
that  is  not  proof  of  the  fact,  as  I  see  it,  that  the 
company  refused  to  bargain  collectively.  I  merely 
want  the  record  to  be  clear,  that  I  am  admitting 
that  testimony  merely  to  show  a  course  of  action, 
as  to  what  happened.  By  letting  that  testimony 
stand,  I  am  not  finding,  in  effect,  that  the  conclu- 
sions reached  by  the  employees  present  at  this  meet- 
ing, as  to  whether  or  not  the  company  refused  to 
bargain  collectively,  are  necessarily  binding  on  the 
company.  That  is  my  position.  I  am  merely  letting 
it  stand  as  a  course  of  conduct;  that,  in  fact,  the 
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employees  voted  to  go  on  strike  because  of  certain 
reasons.  Whether  the  reasons  were  true  or  not 
legally,  as  far  as  I  am  concerned,  is  something  en- 
tirely different.  With  that  qualification,  I  will  over- 
rule the  objection. 

Mr.  Ball:  I  wish  to  amplify  my  objection  on  the 
ground  that  the  answer,  as  such,  is  not  competent 
to  prove  or  disprove  any  of  the  issues  in  this  case. 
Even  the  facts  stated  by  the  Examiner. 

Trial  Examiner  Bokat:   Overruled. 

Q.  (Mr.  Walker  continuing)  Then  did  you  have 
any  meetings  with  any  of  the  representatives  of  the 
company,  or  other  contacts,  between  the  time  of  the 
strike  and  December  13th  ?  A.     No,  we  didn't. 

[245] 

Q.  Now,  did  you  have  a  form  of  the  agreement, 
Board's  Exhibit  7,  before  the  ]iarties  who  attended 
the  meeting  of  December  13? 

A.  The  company  had;  but  at  that  meeting  there, 
why,  there  was  no  contract  presented  at  that  time. 
The  meeting  was  called  by  the  Federal  conciliator 
to  try  to  get  the  parties  together. 

Trial  Examiner  Bokat:  May  I  interrupt  for  a 
moment.  When  did  the  strike  vote  meeting  take 
place  ?  The  day  before  the  strike  ? 

The  Witness:   Yes. 

Trial  Examiner  Bokat :  December  6th  f 

The  Witness :  Yes,  December  6th. 

Trial  Examiner  Bokat:    All  right.    Proceed. 
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Q.  (Mr.  Walker  continuing)  Then  at  the  meet- 
ing of  December  13th,  a  form  of  the  agreement  was 
not  before  the  parties  at  the  conference  and  during 
the  course  of  the  conference  ? 

A.  I  wouldn't  say  it  wasn't  before  them.  I 
wouldn't  say  that  it  wasn't,  because  Mr.  Huddleston 
had  copies  of  the  agreement.  But  we  didn't  present 
any. 

Q.  I  see.  Now,  what  occurred  at  the  meeting  of 
the  13th? 

A.  It  was  a  general  discussion,  trying  to  find 
ways  and  means  to  get  the  two  parties  together  and 
to  bring  about  a  settlement  of  the  strike. 

Q.     Well,  how  did  it  open  up  ? 

A.  Well,  the  Federal  conciliator,  he  opened  up 
the  meeting. 

Trial  Examiner  Bokat:  Is  this  the  same  Ashe  we 
had  before?  [246] 

Mr.  Ball:  This  is  the  same  meeting  of  December 
13th  we  had  before. 

Trial  Examiner  Bokat:  Yes.  I  wanted  to  make 
that  clear. 

Q.  (Mr.  Walker  continuing)  At  the  meeting  of 
December  13th,  was  there  any  discussion  concerning 
the  letter  of  October  2nd,  marked  Board's  Exhibit 
6? 

A.  I  don't  recall  whether  there  was  at  that  meet- 
ing or  not,  because  those  meetings  were  so  close 
together, — three  of  them  so  close  together, — I  don't 
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recall    whether    it    was    at    that    first    meeting    or 

whether  it  wasn't. 

Q,  At  either  of  the  three  meetings,  was  the  Re- 
tail Clerks'  representation  discussed? 

A.     It  was. 

Q.     What  was  said  about  if? 

A.  The  point  was  brought  out  that  the  reason 
of  our  differences  and  our  strike,  how  it  came  about 
— the  conciliator  asked  various  questions  and  the 
gentlemen  present, — I  don't  recall  just  who  they 
were, — and  they  brought  out  the  point  if  there  was 
any  question  about  whether  we  represented  the  ma- 
jority or  not, 

Q.     Who  brought  that  out? 

A.  I  believe  Mr.  Ashe  brought  out  whether  there 
was  any  question  whether  we  represented  the  ma- 
jority or  not.  Mr.  Powell  stated, 

Mr.  Ball:  Just  a  minute.  You  mean  Mr.  Ashe 
asked  Mr.  Powell  just  what  you  have  related?  [247] 

The  Witness :  Yes. 

Q.     (Mr.  Walker  continuing)  All  right. 

A.  And,  Mr.  Powell  stated  that  they  were  ac- 
cepting the  Clerks;  that  they  were  bargaining  with 
and  accepting  the  Clerks  as  having  the  majority; 
that  they  had  agreed  to  that. 

Q.  Now,  let's  go  back  to  the  meeting  of  the  13th 
again.  Was  anything  discussed  at  the  meeting  in 
addition  to  the  discussion  of  the  clauses  in  the  Ware- 
housemen's agreement? 
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A.  If  my  memory  serves  me  right,  why,  at  that 
meeting  Mr.  Ashe  wanted  the  company  and  the 
unions  to  consent  to  hold  negotiations  jointly  with 
all  the  three  parties;  and  that  they  all  get  con- 
tracts, and  set  this  date, — start  out  setting  a  date 
for  going  into  the  contracts. 

Trial  Examiner  Bokat:  What  three  parties  are 
you  referring  to? 

The  Witness:  Office  Workers,  Clerks,  and  Ware- 
housemen. 

Trial  Examiner  Bokat :  All  right. 

Mr.  Ball:  Will  you  read  that  answer  to  me"? 

(Whereupon  the  last  answer  was  read  aloud  by 
the  reporter  as  above  indicated.) 

Q.  (Mr.  Walker  continuing)  Did  Mr.  Powell  or 
Mr.  Barth  or  Mr.  Huddleston  say  anything  about 
that  suggestion? 

A.  I  think  Mr.  Powell  agreed  to  that  sugges- 
tion. 

Q.     Do  you  know  a  Mr.  Glazier? 

A.     Yes.  [248] 

Q.     How  did  the  meeting  of  the  13th  end? 

A.  Well,  we  was  just  wrangling  around  on  the 
same  basis, 

Q.     What  had  you  been  wrangling  about? 

A.  Well,  the  company  couldn't  agree  to  this  and 
the  company  couldn't  agree  to  that, — various  sec- 
tions in  there  in  the  contract,  they  had  gone  all 
around  about  it, — when  they  come  to  this  meeting, 
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why,  here  they  started  all  over  again.  What  is  the 
use  of  discussing  this?  We  are  still  talking  in  the 
same  place  where  we  started  from.  We  are  not  get- 
ing  any  place  with  this  thing. 

Mr.  Ball:  I  move  to  strike  out  the  answer  of  the 
witness,  being  entirely  the  substitution  of  his  opin- 
ion and  conclusion  rather  than  a  statement  of  fact. 
It  is  getting  us  nowhere  listening  to  this  kind  of 
testimony. 

Trial  Examiner  Bokat:  The  last  part  of  the  an- 
swer,— as  to  what  Mr.  Glazier  said, — I  am  going 
to  let  that  part  remain.  The  testimony  given  prior 
to  what  Mr.  Glazier  said  will  be  stricken  as  being 
a  conclusion  of  the  witness. 

Q.  (Mr.  Walker  continuing)  What  had  occurred 
at  the  meeting  before  Mr.  Glazier  made  that  state- 
ment % 

A.     I  couldn't  recall  all  the  details,  because 

Q.  What  had  gone  on  ?  What  had  been  discussed, 
if  anything? 

A.     Well,  the  reason  of  the  strike. 

Q.  With  what  organization  is  Mr.  Glazier  con- 
nected ? 

A.     He  represents  the  Warehousemen  in  Seattle. 

[249] 

Q.  Was  anything  concerning  the  Warehouse- 
men discussed  at  the  meeting  of  the  13th '? 

A.  Yes,  Mr.  Glazier  brought  out  how  they  dealt 
with  Sears  Roebuck  &  Company  in  Seattle. 

Q.     How  who  dealt  with  Sears  Roebuck? 
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A.     The  Warehousemen's  Union  in  Seattle, 

Q.  Was  there  anything  else  concerning  the 
Warehousemen  discussed  at  that  meeting  by  any 
of  the  Warehousemen's  representatives'? 

Mr.  Ball:  I  object  to  the  question.  I  think  it  is 
about  five  times  in  the  course  of  the  last  ten  minutes 
that  question,  almost  identically  worded,  has  been 
asked  of  this  witness.  It  is  getting  repetitious. 

Trial  Examiner  liokat:  Read  the  question,  Mr. 
Reporter. 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

Mr.  Ball:  He  is  attempting  to  lead  the  witness 
into  something  ajiparently  the  witness  does  not  re- 
call. 

Trial  Examiner  Bokat:  Overruled.  I  will  let  it 
stand.  You  can  answer  the  question. 

The  Witness :  Well,  so  many  things,  some  of  them, 
of  minor  importance, — I  don't  recall  of  any  major 
importance. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker  continuing)  Was  a  form  of 
Board's  Exhibit  3  before  the  parties  at  that  meet- 
ing (handing  exhibit  to  witness)  %  [250] 

A.    Yes. 

Q.  Was  there  anything  about  it  said  at  that 
meeting  ? 

A.  Yes.  Estabrook  brought  out  the  point  that 
it  had  fifteen  sections  and  it  had  fifteen  crosses, — 
that  they  had  gone  into  negotiations  with  the  com- 
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pany  and  when  they  got  through  they  had  fifteen 

crosses  or  rejections. 

Trial  Examiner  Bokat :  You  heard  him  say  that  ? 

The  Witness:  Yes. 

Trial  Examiner  Bokat :  Who  did  he  say  it  to  ? 

The  Witness:  It  was  told  in  the  presence  of  this 
meeting. 

Mr.  Ball:  I  moA^e  to  strike  out  the  answer  of  this 
witness  as  to  what  Mr.  Estabrook  said.  The  Board 
has  had  the  opportunity  to  put  in,  by  Mr.  Esta- 
brook himself,  testimony  as  to  what  he  said  at  this 
meeting.  It  is  an  attempt  to  expand  and  enlarge 
upon  that  testimony  when  Mr.  Estabrook  couldn't 
remember  or  recall.  It  is  entirely  improper. 

Mr.  Landye:  In  this  type  of  a  case,  where  we 
are  going  back  several  months  trying  to  get  conver- 
sation continuing  over  several  hours, — I  am  quite 
sure  if  we  had  refreshed  Mr.  Estabrook 's  memory 
on  that  point  we  would  have  been  accused  by  coun- 
sel of  coaching  the  witness. 

Mr.  Ball:  I  don't  see  that  there  is  much  difference 
in  coaching  Estabrook  and  coaching  Dixon  on  the 
same  matter  to  fill  in  what  you  didn't  get. 

Mr.  Landye:  I  resent  counsel's  insinuations, 

[251] 

Trial  Examiner  Bokat :  Just  a  minute,  gentlemen, 
please.  I  don't  want  counsel  to  be  addressing  each 
other  like  this.  Address  your  remarks  to  me.  Let's 
have  no  general  argument  about  objections,  or  the 
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merit  of  the  objections.  I  will  give  each  party  their 

say,  and  then  I  will  make  my  ruling. 

Objection  overruled. 

Q.     (Mr.  Walker  continuing)  Following  the, 

Mr.  Ball :  (Interrupting)  We  further  move,  then, 
to  strike  the  answer  on  the  ground  of  hearsay  and 
incompetent;  doesn't  tend  to  prove  or  disprove  any 
of  the  issues  in  this  case;  and  furthermore,  it  is  a 
denial  of  due  process  of  law  to  the  respondent  and 
in  violation  of  the  rules  of  ordinary  procedure. 

Trial  Examiner  Bokat:  Motion  denied.  I  am 
sorry,  Mr.  Ball,  but  this  witness  was  present.  He 
testified  under  oath  he  was  there  and  heard  this 
statement  made  in  the  presence  of  all  these  people. 
I  don't  want  to  argue  the  objection  with  you.  There 
is  some  merit  to  your  argument.  But  we  have  gone 
all  over  this.  Perhaps  it  is  somewhat  redundant, 
but  I  will  permit  it  to  stand.  Let's  proceed,  please. 

Q.  (Mr.  Walker  continuing)  Following  that 
statement  of  Mr.  Estabrook,  what  next  was  said  or 
done  at  the  meeting'? 

A.  Well,  I  don't  recall  whether  there  was  very 
much  said  or  done  after  that  meeting.  Arrangements 
was  made  to  have  another  meeting. 

Trial  Examiner  Bokat :  May  I  interrupt  f  I  would 
like  to  ask  [252]  the  witness,  in  regard  to  Board's 
Exhibit  7  for  Identification,  whether  the  clauses  of 
that  contract  were  discussed  article  by  article  or 
section  by  section.  Can  you  answer  that  question? 
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Heretofore  you  testified  that  the  only  section  that 
was  ever  discussed  with  the  respondent  prior  to  this 
meeting  was  Section  1.  What  I  want  to  know  is, 
did  you  have  a  meeting  after  that  in  which  you  dis- 
cussed more  than  Section  1? 

The  AVitness:  You  have  referred  to  before  the 
strike?  If  there  was  any  section  discussed  outside 
of  Section  1  before  the  strike*? 

Trial  Examiner  Bokat:  Let's  say,  before  the 
strike,  first. 

The  Witness:  No. 

Trial  Examiner  Bokat:  After  the  strike,  your 
next  meeting  was  December  13th.  On  this  particular 
meeting,  were  any  sections,  outside  of  Section  1, 
discussed  with  the  company  *? 

The  Witness:  No,  our  contract  was  not  discussed 
on  the  meeting  of  the  13th. 

Trial  Examiner  Bokat:  It  was  not? 

The  Witness:  No. 

Trial  Examiner  Bokat :  All  right. 

Q.  (Mr.  Walker  continuing)  Was  Mr.  Landye  at 
the  meeting  of  the  13th  ?  A.     Yes. 

Q.  Did  any  of  the  parties  at  the  meeting  of  the 
13th  request  anything  of  the  company  representa- 
tives? [253]  A.     Yes. 

Q.     What? 

A.  Mr.  Landye  requested  from  the  company  that 
they  give  us  a  counter  proposal. 

Mr.  Ball :  I  object  to  this  being  not  literally  a  quo- 
tation of  what  was  said,  and  necessarily  involving 
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the  opinion  and  conclusion  of  the  Vvitness  concerning 

one  of  the  ultimate  legal  questions. 

Trial  Examiner  Bokat:  I  will  ask  the  witness  if 
he  knows  what  was  said  by  Mr.  Landye,  to  the  best 
of  his  recollection. 

In  effect,  I  am  sustaining  your  objection  and  let- 
ting the  next  question  stand. 

The  Witness:  Mr.  Landye  asked  Mr.  Powell  if 
the  company  was  in  a  position  to  give  us  a  counter 
proposal. 

Trial  Examiner  Bokat:  Did  he  use  the  words 
' '  coimter  proposal ' '  ? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  All  right. 

Mr.  Ball:  The  same  objection,  and  a  motion  to 
strike  for  the  same  reason. 

Trial  Examiner  Bokat:  Objection  overruled  and 
motion  denied. 

Q.  (Mr.  Walker  continuing)  Did  Mr.  Powell  an- 
swer? 

A.  Mr.  Powell  answered  in  the  same  way  he  had 
answered  previous,  that  the  company  wasn't  asking 
anything  of  the  union  [254]  and  he  seen  no  reason 
why  they  should  give  a  counter  proposal. 

Q.     Did  you  attend  the  meeting  of  the  14th? 

A.     Yes. 

Q.  Was  Board's  Exhibit  7, — the  agreement  of 
the  Retail  Clerks, — discussed  at  that  meeting? 

A.     Was  there  a  meeting  after  that  14th'? 

Q.     No,  at  the  14th  meeting. 
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A.     What  I  mean, 

Q.     Yes,  there  was. 

Trial  Examiner  Bokat:  It  has  been  agreed  there 
was  meetings  on  the  13th,  14th,  and  16th  of  De- 
cember. He  is  now^  asked  about  the  December  14th 
meeting. 

The  Witness:  The  December  14th  meeting.  I  don't 
recall  very  much  of  the  December  14th  meeting.  I 
didn't  participate  very  much  in  it,  only  as  a  stand- 
by while  the  rest  of  them  done  all  the  discussion. 

Q.  Was  the  proposed  agreement  of  the  Retail 
Clerks  discussed  at  all  at  that  meeting? 

A.  I  don't  recall  whether  it  was  the  14th  or  the 
last  one, — I  know  it  was  one  of  those  two  meetings 
where  the  agreement  was  discussed.  I  don't  recall 
which  it  was. 

Q.  In  what  manner  was  the  agreement  discussed 
at  either  the  meeting  of  the  14th  or  16th  ? 

A.  We  gave  copies  to  all  the  representatives  of 
the  company,  as  well  as  representatives  of  the  dif- 
ferent imions.  We  all  [255]  had  co]nes  in  front  of 
us.  And  we  started  out  discussing  the  contract;  and 
we  checked  off  any  part  of  the  contract  that  was 
agreeable,  and  checked  off  the  sections  of  the  con- 
tract we  disagreed  upon. 

Q.     Did  you  discuss  Section  1%  A.     Yes. 

Q.     What  was  said  about  it? 

A.     Put  a  check  on  it, — rejected. 

Q.  Now,  what  had  been  said  about  Section  1  be- 
fore you  put  the  check  on  it? 
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A.  Well,  the  same  objection  that  they  had  made 
before. 

Q.     Well,  tell  what  it  was. 

A.  That  it  was  against  the  company's  policies 
and  principles  to  compel  people  to  belong  to  the 
union,  if  they  seen  fit  not  to  belong  to  the  union. 

Q.     Did  somebody  say  that? 

A.     Mr.  Powell  did. 

Q.     Did  the  union  say  anything  to  that? 

A.     No;  just  checked  her  off  as  an  objection. 

Q.     And  then  what  did  you  do? 

A.  Well,  we  went  on  through  the  contract.  I 
don't  recall, — I  don't  happen  to  have  a  copy  of  the 
one  that  had  the  rejections  in  it, — but  there  was  a 
few  sections  in  there  of  minor  importance,  that 
they  already  had  in  effect,  that  they  accepted.  Well, 
when  we  did  come  to  the  salaries, [256] 

Mr.  Ball:  Just  a  minute.  I  move  to  strike  that 
portion  of  the  witness'  testimony,  that  some  sec- 
tions or  articles  are  of  minor  importance. 

Trial  Examiner  Bokat :  Yes,  I  will  have  to  sustain 
the  motion. 

Q.  (Mr.  Walker  continuing)  After  you  had  fin- 
ished with  Section  1,  what  part  of  the  contract  did 
you  take  up  next? 

A.     We  took  up  Section  2. 

Q.     Was  there  any  discussion  on  Section  2? 

A.     Yes,  there  was  a  little  discussion. 

Q.     What  was  said  about  Section  2? 
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A.     Not  very  much  on  Section  2. 

Q.     Well,  what? 

A.     I  don't  recall  exactly  what  took  place. 

Trial  Examiner  Bokat:  Did  the  company  agree 
to  accept  it  as  written,  or  did  it  not? 

The  Witness :  No,  it  rejected  it,  to  my  knowledge. 
I  haven't 

Mr.  Ball:  I  move  to  strike  out  this  word  ''reject." 
Apparently,  from  the  vray  this  witness  is  now  using 
the  word,  it  expresses  an  opinion  and  a  conclusion, 
and  does  not  describe  the  facts.  I  also  move  to  strike 
out  that  testimony  where  this  same  witness  has 
used  that  same  word  as  a  result  of  action  before, 
because  it  now  becomes  apparent  he  used  it  in  all 
occasions  expressed  an  opinion  and  a  conclusion. 

[257] 

Trial  Examiner  Bokat:  As  to  the  last  answer,  I 
am  going  to  allow  the  motion. 

Mr.  Ball:  Is  there  a  ruling  on  the  motion? 

Trial  Examiner  Bokat:  As  to  the  last  answer. 

Mr.  Ball:  You  will  reject  it? 

Trial  Examiner  Bokat :  I  am  granting  the  motion. 

Mr.  Ball :  Thank  you. 

Q.  (Mr.  Walker  continuing)  What  did  the  rep- 
resentatives of  the  company  say  about  Section  2? 

A.  That  is  difficult  for  me  to  remember  that  far 
back. 

Q.     Well,  read  it  over. 

A.  Well,  I  doubt  if  there  was  very  much  dis- 
cussion  outside   of  that   we   just   practically   went 
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right  through  until  we  got  to  the  salaries.  In  fact, 
we  asked  the  company  that  if  the  same  procedure 
was  to  follow  in  our  sections  as  in  the  Warehouse- 
men's, that  if  there  were  objections  on  the  part  of 
the  company, — the  objections  to  the  articles  that 
were  in  the  Warehousemen's  agreement,  if  they 
would  apply  as  far  as  the  Clerks'  agreement,  and 
they  said  yes.  So  we  skipped  them  and  conie  to  the 
salaries. 

Q.     All  right.  And  was  that  done? 

A.     Yes. 

Trial  Examiner  Bokat:  I  will  declare  a  ten  minute 
recess  at  this  time. 

(Thereupon  a  short  recess  was  taken  in  the  hear- 
ing, after  which  the  following  proceedings  were 
had:)  [258] 

Trial  Commissioner  Bokat:  You  may  proceed 
when  you  are  ready,  Mi*.  Walker. 

Q.  (Mr.  Walker,  continuing)  You  have  men- 
tioned a  discussion  turning  largely  on  wages.  Are 
you  referring  to  Section  31  of  the  agreement? 

A.     Yes. 

Q.     What  was  said  about  Section  31  ? 

A.  Coming  to  Section  31,  why,  they  said  that  the 
company  was  not  granting  any  wage  increases,  and 
that  the  company  felt  that  they  were  the  ones  to 
decide  Avhether  the  employees  should  have  more 
money. 

Mr.    Ball :     Now,   at   this   time,   I  would  like   to 
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ask,   Is   it   the  meeting  of  December  14th  we  are 

dealing  with  now  ? 

Trial  Examiner  Bokat :  The  witness  states  either 
the  14th  or  the  16th;  he  cannot  recall  at  which  one 
of  those  two  meetings  it  happened.  Is  that  cor- 
rect? 

The  Witness :     That  is  correct. 

Q.  (Mr.  Walker  continuing)  What  did  the  union 
say  to  that,  if  anything  I 

A.  We  asked  them  if  that  was  their  answer,  that 
there  would  be  no  wage  increases;  they  said,  Yes. 
S.0  we  just  passed  on. 

Q.  Did  either  Mr.  Barth  or  Mr.  Powell  say  any- 
thing further  about  wages  at  that  time  ? 

A.  I  don't  recall  Mr.  Barth  saying  anything  on 
it  at  all.  Mr.  Powell  stated  that  there  was  no 
wage  increases,  and  that  was  [259]  the  end  of  it. 
I  don't  recall  Barth  saying  anything  on  it. 

Q.  Did  he  give  any  explanation  for  his  state- 
ment ? 

A.  He  give  the  explanation  that  they  felt  they 
was  paying  wages  comparable  to  what  was  being 
l)aid  in  the  city  of  Portland. 

Q.  Did  he  give  any  reason  for  his  statement, 
other  than  that? 

A.     No ;  not  to  my  knowledge. 

Q.  Now,  in  what  manner  did  the  meeting  of  the 
16th  end? 

A.  As  I  say,  those  two  meetings  took  place, — 
they   were   so   close   together  and   I   had   so   manv 
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things  coming  up, — I  don't  recall  which  one  it  was, 

or,  rather,  what  took  jjlace  at  each  meeting. 

Q.  At  either  of  the  meetings,  did  Mr.  Ashe  take 
any  part  ?  A.     Yes. 

Q.     Can  you  relate  what  Mr.  Ashe  said? 

A.  Well,  I  recall  in  the  last  meeting,  Mr.  Ashe 
asked  the  company  if,  at  that  time,  would  they 
grant  any  wage  increase,  and  they  said.  No;  he  said 
would  they  enter  into  any  kind  of  an  agreement 
covering  any  kind  of  a  union  shop  clau.se,  and  they 
said,  No;  he  wanted  to  know  if  they  would  enter 
into  anything  concerning  seniority,  and  they  said, 
No.  I  don't  recall  whether  it  was  right  after  that 
or  not,  but  he  stated  he  had  reporters  that  he 
wanted  to  make  statements  to,  and  he  wanted  to 
make  a  report  to  Washington,  D.  C,  and  he  wanted 
to  make  a  report  of  the  reason  of  the  strike.  He 
wanted  to  clarify  [260]  these  points, — the  advertise- 
ments appearing  in  the  newspapers  explaining  why 
the  strike  was  called, — he  wanted  to  find  out  whether 
there  was  more  to  it  than  just  what  the  advertise- 
ments said.  I  do  recall  Mr.  Ashe, — I  think  it  was 
the  last  day,  the  last  meeting  that  we  had,  that  lie 
was  present, — I  do  recall  him  picking  up  his 
papers  and  saying,  "We  aren't  getting  any  place; 
we  might  as  well  call  it  quits."  And  he  put  his  stuff 
in  his  brief  case  and  we  broke  up  the  meeting. 

Q.  At  any  of  the  meetings  was  there  a  stenogra- 
pher present? 
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A.  No.  Mr.  Ashe  requested, — asked  for  permis- 
sion,— I  don't  recall  which  meeting'  it  was, — he 
asked  for  permission  to  have  a  stenographer  there, 
to  have  a  girl  to  take  down  the  activities;  because 
he  accused  the  company,  as  well  as  the  union,  of 
being  vague  in  their  statements  as  to  dates  or  times. 
Mr.  Ashe  asked  for  permission  to  have  a  stenog- 
rapher there  to  take  things  down  in  shorthand  so 
the}-  could  liaA^e  some  minutes  of  the  meeting. 

Q.     Who  did  he  ask  this  permission  of? 

A.     He  asked  Mr.  Powell. 

Q.     Did  Mr.  Powell  sa}^  anything? 

A.  Mr.  Powell  said  that  he  would  take  it  under 
advisement  nnd  they  would  let  Mr.  Ashe  know. 

Q.     Did  he? 

A.  He  told  him,  No,  he  could  iK^t  have  a  stenog- 
rapher. 

Q.     Any  reason?  [261] 

A.  No.  They  felt, — they  gave  the  reason  that  the 
discussion  would  not  be  flexible  enough  if  they  had 
a  stenographer  there. 

Q.  When  you  say  ''they"  who  do  you  mean? 
You  state  ''they  felt."  Who  is  "they"? 

A.  The  representatives  of  Montgomery  Ward  & 
Company. 

Q.  During  tlic  course  of  that  discussion  relative 
to  liaving  stenographic  notes  taken,  did  you  make 
any  ol)servntion  about  the  absence  of  taking  notes? 

A.     Yes. 

O.    What? 
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A.  I  brought  it  to  attention  that  I  seen  Mr. 
Huddleston  writing  down  things  on  the  desk.  We 
felt  that  we  should  have  a  report  of  this  meet  big 
so  we  would  know  exactly  what  took  place. 

Q.     Was  anything  said  to  that  ? 

A.  Oh,  I  don't  recall;  there  was  something;  I 
don't  recall  just  what  exactly  was  said. 

Q.  Was  there  anything  said  about  dictagraphs, 
or  dictaphones  ? 

Mr.  Ball :  Not  only  is  this  getting  rather  leading, 
but  I  can't  see  it  has  any  bearing  at  all. 

Trial  Examiner  Bokat:  I  can't  see  it  has  any 
proper  bearing,  unless  you  want  to  connect  it  up 
with  someone.  As  I  see  it,  there  is  nothing  to  ])re- 
vent  any  repi'esentative  of  the  union  from  making 
notes.  Was  there  anything  to  prevent  you  from 
making  notes  if  you  wanted  to,  Mr.  Dixon  ? 

The  Witness :     No.  [262] 

Trial  Examiner  Bokat :     Well,  all  right. 

May  I  remind  counsel  for  the  Board  that  he  has 
not  yet  offered  Board's  Exhibit  7  in  evidence. 

Mr.  Walker:  Thank  you.  It  had  slipped  my 
mind. 

It  is  hereby  stipulated  by  and  between  the  ])ar- 
ties  that  what  has  been  marked  as  Board's  Exhibit 
8  for  Identification  may  be  received  in  the  record 
without  further  identification. 

Mr.  Ball :     For  w^hat  it  shows  on  its  face. 

Mr.  Walker:     That  is  all. 
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Trial  Examiner  Bokat:  It  will  be  received  and 
marked  in  evidence  as  Board's  Exhibit  8. 

(Thereupon  document  heretofore  marked  as 
Board's  Exhibit  8  for  Identification  was  re- 
ceived in  evidence.) 

BOARD'S  EXHIBIT  No.  8 

All  blank  spaces  on  this  Application  must  be 
filled  in  completely 

Retail  Clerks  International  Protective  Association 
Affiliated  with  the  American  Federation  of  Ijabor 

APPLICATION  FOR  MEMBERSHIP 
OR  REINSTATEMENT 

Local  No Exact  Date  of  Initiation 

19 

City State 

Name  of  Applicant As^e 

Residence  Address  

Business  Address 

*Are  you  actively  employed  in  or  by  a  retail 
establishment? 

Give  name  of  firm 

State  character  of  work  performed 

How  many  years  have  you  been  so  employed? 

Where 

How  is  your  .general  health  at  the  present  time? 


Have   you   ever  been   a   UKMuber  of  the   Interna- 

tioual   Association   before? 

Where? 
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When  did  your  affiliation  cease  and  why? 

Do  yon  agree  at  all  times  to  abide  by  the  laws  of 
this  Association?  

What  was  the  exact  date  of  your  birth  ? 

I  hereby  affirm  that  the  above  statements  made  by 
me  are  true  and  correct,  and  agree  that  all  moneys 
paid  by  me  shall  be  forfeited  to  the  International 
Association,  and  that  my  membershi])  shall  be  de- 
clared void  if  they  are  not  true. 

I  hereby  Designate  M 

as  my  Beneficiary  to  receive  such  Funeral  Benefits 
as  may  be  payable  at  my  death,  according  to  the 
Constitution. 


(Signature  of  Applicant) 


(Date  of  Signing) 

We,  the  Local  Executive  Board,  report, 
on  the  above  application. 

(Signed) 


(Extracts  from  the  Constitution) 
^Section  7.  (a)  All  persons,  over  the  age  of  six- 
teen years,  regardless  of  sex,  employed  in  stores, 
mercantile  and  mail  order  establishments,  who  are 
actively  engaged  in  handling  or  selling  merchandise, 
and  who  are  under  no  restrictions  specified  in  these 
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laws  are  eligible  to  membership,  and  classified  as 
beneficiary,  non-beneficiary,  non-active,  and  g'eneral 
members.  Note  Sec.  7(d),  (e),  (f),  (g). 

Section  32.  (a)  All  applications  for  membership 
and  reinstatement  in  this  Association  shall  be  made 
on  blanks  furnished  by  the  International.  Such 
applications  shall  be  furnished  to  tlie  Local  Unions 
ill  du]:)licate,  one  copy  to  be  forwarded  to  the  Inter- 
national Secretary-Treasurer  for  acceptance  and 
one  copy  to  be  retained  ou  file  by  the  Local  Union. 

fc)  All  applications  for  membershi])  shall  be  re- 
ferred to  the  local  executive  board,  who  shall  report 
their  findings  to  the  Local  Union,  and  if  adversely, 
give  their  reasons  therefor  if  demanded  by  any 
member. 

The  apj)licant  shall  name  on  the  application  for 
membership  the  individual  to  whom  Funeral  Bene- 
fits shall  be  paid  in  case  of  death. 

$1.00  of  the  initiation  fee  or  reinstatement  fee 
must  be  fo]'warded  to  the  International  Association 
with  this  application,  together  with  per  capita  tax 
for  month  iu  which  initiation  occurred. 

[Attached  to  Application] 

Name 

Experience yrs mos. 

Present  Hours  j)(^t  (day — w^ek) 

Present  Wnges  $ j)or  (i/o  month — week) 
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Initiation  Fee  to  be  paid  as  follows : 


(Applicant's  Signature) 


Mr.  Walker:    I  now  offer  what  has  been  marked 
as  Board's  Exhibit  7  for  Identification  in  evidence. 
Trial  Examiner  Bokat:    Any  objection  to  7? 
Mr.  Ball :    None  whatever. 

Trial  Examiner  Bokat:     Mark  it  in  evidence  as 
Board's  Exhibit  No.  7. 

(Thereu])on  docnment  heretofore  marked  as 
Board's  Exhibit  7  for  Identification  was  re- 
ceived in  evidence.) 

BOARD'S  EXHIBIT  No.  7 

DEPARTMENT  STORE 
WAGE  SCALE  AND  AGREEMENT 

of 
RETAIL  CLERKS  UNION,  Local  1257 

Retail  Clerks  International  Protective  Assn. 

Between  ,  of  Portland, 

Oregon  and  Local  No.  1257,  Retail  Clerks  Inter- 
national Protective  Association,  of  Portland,  Ore- 
gon and  affiliated  with  tlie  American  Federation  of 
Labor. 
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This  Agreement,  mutually  made  and  entered  into 

this  day  of ,  1940,  by  and 

between  of  Portland, 

Oregon,  Party  of  the  First  Part,  and  the  Retail 
Clerks  International  Protective  Assn.,  Local  No. 
1257,  of  Portland,  Oregon,  Party  of  the  Second 
Part,  to-wit: 

Section  1.  Employers  shall  be  entitled  to  employ 
or  liire  an}^  employees,  provided,  however,  that  such 
employee  shall  make  application  within  two  (2) 
weeks  after  being  employed  to  become  a  member  of 
the  Union  and  if  satisfactory  to  the  employer  and 
found  worthy  by  the  Union  lie  will  be  admitted  to 
full  membership  in  the  Union. 

(a)  A  temporary  working  permit  good  for  thirt}^ 
(30)  days  only  shall  be  secured  by  all  new  or  extra 
salespeople,  not  members  of  the  Union  at  the  time 
of  employment,  provided  they  are  employed  more 
than  one  (1)  day.  No  working  permits  shall  be 
issued  until  all  available  regulai'  employees  of  the 
company  are  restored  to  full  time  service  if  com- 
])etent,  and  available.  All  new  steady  employees 
working  half  time  or  in  excess,  shall  be  issued  a 
permit  for  thirty  (30)  days  o]ily,  at  the  expiration 
of  which  time  they  shall  affiliate  with  the  Union, 
])r()vide(1,  they  are  still  employed  half  time  or  in 
excess.  Regular  extra  employees  who  are  employed 
less  tliaii  half  time  shall  secure  a  working  permit 
from  the  Uu ion  the  first  of  everv  month. 
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Section  2.  All  persons  employed  by  the  Party  of 
the  First  Part  who  are  actively  engaged  in  selling 
shall  be  members  of  the  Retail  Clerks  Union,  Local 
No.  1257,  and  all  other  employees  as  designated  by 
ensuing  classifications  shall  be  members  of  Local 
1257.  Window  trimmers  and  assistants;  mail  order 
department  employees;  floor  cashiers;  outside  sales- 
men; marking  room  employees;  bundle  wrappers; 
and  all  other  employees  not  coming  under  the  juris- 
diction of  any  other  Union,  except  executives.  The 
exception  of  the  executives  are  to  be  agreed  upon 
between  the  Business  Representative  of  the  Union 
and  the  Representative  of  the  Employer. 

Section  3.  No  male  employee  shall  be  discharged 
and  replaced  by  a  female  employee  unless  the 
female  employee  shall  receive  the  minimum  wage 
for  men  as  classified.  This  shall  not  apply  when  a 
male  employee  leaves  the  company  of  his  own  ac- 
cord or  is  dismissed  for  good  and  sufficient  reason. 

Section  4.  No  regular  full  time  and  no  regular 
part  time  employee  shall  sriifer  any  reduction  of 
pay  or  be  required  to  make  up  any  time  for  holi- 
days, the  following  holidays  to  be  observed:  New 
Year's  Day,  Memorial  Day,  Fourth  of  July,  Armi- 
stice Day,  Labor  Day,  Thanksgiving  Day,  Christmas 
Day ;  and  all  other  holidays  nationally  or  locally  ob- 
served by  the  stores  parties  to  this  agreement.  When 
a  holiday  falls  on  Smiday  the  following  Monday 
shall  be  observed. 
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Section  5.  In  the  laying  off  of  help  due  to  slack- 
ness of  business  and  in  the  consequent  re-employ- 
ment, seniority  rights  sliall  be  observed. 

Section  6.  A  mutually  agreeable  system  shall  be 
worked  out  between  the  employers,  parties  to  this 
agreement,  and  the  Union  to  permit  the  Union 
activities  of  receiving  comj)laints  and  collecting  dues 
during  store  hours,  provided  that  such  activities 
shall  be  conducted  at  reasonable  times  and  so  as  not 
to  interfere  unreasonably  with  the  conduct  of  the 
employers'  business  or  to  interrupt  or  interfere 
with  the  performance  of  work. 

Section  7.  There  shall  be  no  discrimination  by 
the  Employer  against  any  employee  or  applicant  on 
account  of  membershi]:*  in  or  on  behalf  of  the  Union. 

Section  8.  Duly  authorized  representatives  of  the 
Union,  iiot  on  the  ]:)ayroll  of  the  employer,  shall  be 
permitted  to  visit  the  stores,  for  the  purpose  of  ob- 
serving conditions  imder  which  members  of  the 
Union  are  working,  and  to  see  that  the  agreement 
is  (observed;  provided  that  such  visits  shall  be  ar- 
ranged with  the  employer.  The  Employer  agrees  to 
cooperate  in  arranging  for  such  visits  at  reasonable 
times  and  to  name  two  (2)  or  more  persons  in  each 
store,  each  of  whom  shall  have  authority  to  make 
arrangements  for  such  visits. 

Section  9.  The  Employer  shall  provide  in  each 
store    a    ])ulletiii    board    or    boards,    convenientlv 
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located,  for  the  posting  of  notices  of  official  busi- 
ness of  the  Union.  The  Union  agrees  that  it  will 
not  distribute  handbills,  posters  or  other  literature 
within  the  store.  The  Employer  \\\\\  i)rovide  a  re- 
ceptable  or  receptacles,  at  or  near  such  bulletin 
board  in  which  the  Union  may  ])lace  such  notices  of 
official  business  from  2  o'clok  on. 

Section  10.  For  the  pur])oses  of  this  agreement, 
emplo}'ees  are  designated  as  follows:  (a)  Regular 
full-time  emi)loyees;  (b)  Regular  short-hour  em- 
ployees; (c)  Extra  employees.  These  are  defined  as 
follows : 

(a)  A  regular  full-time  employee  is  one  who  has 
been  employed  to  w^ork  a  full  number  of  hours  each 
week.  Any  employee  continuously  employed  on  a 
full  time  basis  by  the  Employer  for  at  least  six  (6) 
months  shall  be  considered  a  regular  full-time  em- 
ployee. 

(b)  A  regular  short-hour  employee  is  one  who 
has  been  employed  regularly  less  hours  per  week 
than  a  full  working  week.  Any  employee  who  has 
been  continuously  employed  by  the  Employer  on  a 
short  hour  basis  for  at  least  six  (6)  months  shall 
be  considered  a  regular  short-hour  employee. 

(c)  An  extra  employee  is  one  employed  foi'  tem- 
porary work. 

(d)  A  break  of  service  shall  not  prevent  such 
service  from  being  continuous  under  subdivisions 
(a)   or   (b)   of  this  section,  provided  that  six   (6) 
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months  of  actual  service  shall  have  been  rendered 
within  a  total  period  of  two  (2)  years  from  com- 
mencement of  employment. 

Experience  shall  be  based  on  the  total  experience 
accmnulated  in  retail  stores  or  departments  of  the 
same  classifications. 

(e)  It  is  imderstood  and  agreed  that  all  of  those 
employees  who  were  employed  as  regular  full-time 
employees,  or  regular  short-time  employees,  as  of 

,  and  who  at  the  time  of  signing  of 

this  agreement,  will  not  have  had  six  (6)  months 
service  shall  automatically  be  rated  as  regular  full- 
time  employees,  or  regular  short-hour  employees 
as  the  case  may  be. 

(f)  The  term  '^regular"  used  in  this  section 
refers  to  the  status  of  an  employee  within  the  par- 
ticular establishment  in  which  he  is  working.  To 
attain  such  regular  status  employee  must  have  had 
six  (6)  months  of  continuous  employment  as  de- 
fined above,  with  the  same  employer  in  Portland. 

Section  11.  (a)  Each  employee  shall  be  provided 
with  a  card  setting  forth  classification  of  employ- 
ment, wage  and  daily  schedule  of  hours  of  employ- 
ment with  the  starting  and  finishing  time  for  each 
day. 

(b)  Immediately  after  the  signing  of  this  agree- 
ment there  shall  be  establislied  a  Classification  Com- 
mittee composed  of  three  (3)  representatives  of  the 
Employer    and    three    (3)    representatives    of    the 
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Union.  It  shall  be  the  duty  of  this  Committee  to 
pass  on  all  matters  pertaining  to  adjustments  of  the 
classification  of  employment. 

Section  12.  (a)  Forty-four  hours  completed 
within  six  days  shall  constitute  a  week's  work.  Em- 
ployees shall  be  placed  on  a  straight  time  schedule 
of  hours,  such  schedule  to  be  entered  on  employee's 
classification  cards.  Before  any  change  is  made  in 
any  such  schedule  one  week's  notice  shall  be  given 
to  the  employees  affected,  except  in  cases  of  emer- 
gency or  where  the  change  is  mutually  agreed  to  by 
the  Employer  and  the  employees  affected. 

(b)  Overtime  shall  be  paid  for  at  the  rate  of 
time  and  one  half. 

(c)  All  sales  or  transactions  are  to  be  com- 
pleted if  they  are  taking  i)lace  at  the  normal  quit- 
ting time  of  the  employee  without  payment  of  over- 
time. 

(d)  Overtime  shall  l)e  paid  for  all  work  prior  to 
9 :15  A.  M.  or  after  5 :45  P.  M.  as  the  case  may  be, 
and  except  in  the  case  of  those  employees  whose 
work  must  be  necessarily  be  performed  in  whole  or 
in  ])art  before  9  A.  M.  or  after  5 :45  P.  M.  as  the 
case  may  be. 

(1)  Mail  openers  and  distributors,  sales  audit 
clerks,  cash  register  readers,  stock  dis- 
tributors ; 

(2)  Extra  wrappers,  packers,  parcel  post  and 
delivery  employees  who  on  Saturdays  are 
required  to  report  for  duty  after  1  P.M. 


388  Nat'l  Labor  RelatioTis  Board 

(Testimony  of  Fred  Dixon.) 

(Board's  Exhibit  No.  7  continued) 
(3)   Employees  required  for  inventory  work  on 
one  night  in  January  and  one  night  in  July. 

(c)  Outside  salesmen,  collectors,  appraisers  and 
adjusters  shall  be  exempt  from  all  limitations  of 
hours  except  when  required  to  do  inside  work. 

Section  13.  No  one  shall  be  sent  to  lunch  prior  to 
eleven  (11:00)  A.M.  Every  employee  shall  be  sent 
to  lunch  at  least  within  five  (5)  hours  of  the  time 
of  their  reporting  to  work.  Any  employee  who  works 
in  excess  of  five  (5)  hours  without  a  lunch  period 
shall  receive  overtime  for  all  such  work  performed 
in  excess  of  five  (5)  hours.  All  sales  or  transactions 
shall  be  completed  if  they  are  taking  place  at  the 
time  the  person  is  to  go  to  lunch  without  the  pay- 
ment of  overtime. 

Section  14.  When  a  company  doctor  pronounces 
an  employee  physically  unfit  to  carry  on  their 
active  duties  as  an  employee,  the  employee  shall 
have  the  right  to  demand  an  examination  by  an 
outside  doctor  supplied  by  the  Union.  If  the  two 
doctors  are  unable  to  agree  on  the  diagnosis  they 
shall  call  in  a  third  doctor  and  the  decision  handed 
down  by  the  third  doctor  shall  be  binding.  The  cost 
shall  be  bourne  equally  by  the  employer  and  the 
Union. 

Section  15.  (a)  All  regular  employees  who 
have  been  in  the  service  of  the  Employer  continu- 
ously for  one  year  shall  be  granted  a  minimum  of 
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one  week's  vacation  with  pay.  All  regular  employees 
who  have  been  in  the  service  of  the  Employer  con- 
tinuously for  two  years  shall  be  granted  a  minimum 
of  two  wreck's  vacation  with  pay.  In  cases  where 
stores  have  vacation  policies  which  are  not  in  con- 
flict with  the  foregoing  said  policies  may  be  retained. 
Vacations  shall  be  granted  between  April  1  and 
October  1  or  at  other  times  if  mutually  agreeable. 
This  provision  shall  be  effective  after  the  current 
vacation  schedule. 

(b)  In  the  case  of  regular  short-hour  employees 
pay  for  the  vacation  period  shall  be  the  average 
weekly  pay  received  by  such  employee  during  the 
year  preceding  the  vacation. 

(c)  Leaves  of  absence  or  any  employee  called 
for  government  service  shall  be  granted  at  the  dis- 
cretion of  the  Employer,  and  when  so  granted  em- 
ployee shall  be  assured  of  his  return  to  employment 
without  loss  of  standing. 

Section  16.  Employers  shall  have  the  right  to 
discharge  any  employee  for  unbecoming  conduct,  in- 
subordination, incompetency,  neglect  of  duty,  fail- 
ure to  perform  w^ork  as  required  not  contrary  to 
the  terms  of  this  agreement,  or  to  observe  safety 
rules  and  regulations,  or  the  employers'  store  rules, 
which  shall  be  conspicuously  posted.  If  an  employee 
feels  he  has  been  im justly  discharged,  he  shall  have 
the  right  to  appeal  to  the  Adjustment  Board. 

Section  17.     To  insure  that  full  and  fair  consid- 
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eration  be  given  all  employees  in  filling  vacancies 
or  new  positions,  in  making  transfers,  promotions, 
or  wage  increases,  the  Employer  agrees  to  review 
regularly  the  records  of  all  employees. 

Section  18.  It  is  understood  and  agreed  that 
quota  systems  shall  not  be  used  as  the  sole  basis  for 
discharges. 

Section  19.  Stock  help  shall  be  provided  for  the 
Women's  Coat  Departments,  Yardage  and  blankets. 

Section  20.  (a)  The  Employer  may  require 
sales  employees  to  do  non-selling  work  providing 
that  such  assignments  shall  not  be  made  during  the 
peak  hours  and  recognizing  at  all  times  the  common 
interest  of  the  Employer  and  of  sales  employees  in 
the  enjoyment  by  the  latter  of  all  reasonable  and 
practicably  opportunities  of  effecting  sales.  It  is 
further  agreed  that  such  assignments  shall  be 
equitably  distributed  between  the  various  members 
of  the  department,. 

(b)  The  Employer  may  make  temporary  assign- 
ments of  non-selling  employees  to  do  selling  work 
during  peak  hours  or  seasons  only,  but  keeping  in 
mind  also  the  common  interest  of  the  Employer  and 
of  the  selling  employees  in  the  enjoyment  by  the 
latter  of  all  reasonable  and  practicable  opportunities 
of  effecting  sales. 

Section  21.  If  compulsory  sales  or  educational 
meetings  are  held  they  shall  be  on  the  Employer's 
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time.  Provided,  however,  that  this  does  not  apply 
to  applicants  who  do  not  subsequently  report  for 
work. 

Section  22.  All  contributions  to  charity  shall  be 
voluntary.  It  is  understood  and  agreed  that  no  com- 
pulsion shall  be  placed  on  the  employee  to  force 
contributions. 

Section  23.  Not  oftener  than  once  a  month  sales 
employees,  upon  individual  requests,  shall  be  fur- 
nished with  records  of  their  sales,  provided  such 
sales  are  individually  recorded. 

Section  24.  Department  heads,  buyers  and  assist- 
ant buyers,  making  sales  shall  enter  the  same  on  a 
department  book,  such  sales  to  be  divided  equally 
among  the  employees  in  the  department,  provided, 
however,  that  where  department  heads,  buyers  and 
assistant  buyers  have  their  own  books  this  principle 
shall  not  apply. 

Section  25.  An  employee  whose  earning  capacity 
is  limited  because  of  physical  or  mental  handicap,  or 
other  infirmities,  may  be  employed  on  suitable  work 
at  a  wage  agreeable  to  the  Employer,  the  employee 
and  the  Union. 

Section  26.  (a)  The  Employer  agrees  to  pay 
all  fidelity  bond  premiums.  All  cash  deposits  or  casli 
bonds  in  lieu  of  fidelity  bonds  now  in  force  will  be 
returned  to  the  employees  so  affected  at  once.  No 
employee  shall  be  required  to  pay  any  premiums  on 
public  liability  and  property  damage  insurance  re- 
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quired  by  the  Employer,  and  covering  the  operation 
of  an  automobile  while  used  in  the  Employer's 
business.  Charges  for  physical  examinations  or  sales 
training  when  required  by  the  Employer  shall  be 
borne  by  the  Employer. 

(b)  Any  employee  using  his  automobile  for 
company  service  shall  be  compensated  at  the  rate 
of  five  (5)  cents  per  mile  for  all  miles  so  used  re- 
quired by  the  Employer. 

Section  27.  The  provisions  of  this  agreement 
shall  apply  to  all  departments  leased  or  subleased  to 
others  except  where  and  so  long  as  bona  fide  agree- 
ments or  leases  between  the  employers  and  lessees 
or  sub-lessees  in  force  at  the  date  of  this  agreement 
do  not  permit  such  a])i)lication.  Subject  to  the  ex- 
ception stated  ill  the  i)receding  sentence  of  this 
paragraph,  the  provisions  of  this  agreement  shall 
also  apply  to  employees  acting  as  demonstrators  or 
selling  jointly  for  the  Employer  and  others. 

Section  28.  Where  the  Employer  requires  em- 
ployees to  wear  identical  garb  as  to  style  or  fashion, 
when  such  garb  is  not  suitable  for  street  wear,  the 
Employer  shall  furnish  the  same.  The  Employer 
shall  also  provide  for  the  maintenance  of  such  garb. 

Section  29.  No  more  than  one  (1)  apprentice 
shall  be  employed  for  each  twenty  (20)  employees. 
These  apprentices  shall  be  reasonably  divided  among 
the  different  departments  of  the  store,  both  selling 
and  non-selling.  It  is  agreed  that  an  apprentice  is 
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an  employee  having  less  than  six  (6)  months  experi- 
ence in  the  retail  trade,  who  receives  less  than  the 
minimum  wages  specified  herein  for  experienced 
employees  and  not  less  than  the  minimmn  scale  for 
apprentices  as  herein  provided  for.  Time  served  in 
one  or  more  stores  as  an  apprentice  shall  be 
cumulative. 

Section  30.  No  salary  rate  herein  provided  shall 
be  considered  other  than  a  minimum  wage,  and  no 
salary  rate  above  the  minimum  provided  herein  shall 
be  reduced. 

Before  any  Employer  terminates  Group  Insur- 
ance in  effect  at  the  signing  of  this  agreement,  he 
shall  give  thirty  (30)  days  notice  of  his  intention 
to  terminate  to  the  employees  affected. 

Section  31.  The  following  are  agreed  classifica- 
tions, minimum  weekly  and  monthly  rates  of  pay 
tjiereof,  and  special  working  conditions  as  listed 
under  the  specified  classifications  noted : 

1.  (a)  Men's  Clothing 

$23.00 First  year  experience 

25.00 Second  year  experience 

32.00 Over  three  years  experience 

(b)  Men's  Furnishings 

$22.50 First  six  months  experience 

25.00 Second  six  months  experience 

27.50 _ Thereafter. 
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2.  Shoe  Department 

(a)  Every  regular  male  employee  shall  receive  a 
minimum  wage  of  $27.50  per  week,  or  $119.50  per 
month.  Extra  male  help  shall  receive  a  minimiun 
wage  of  $5.00  per  day. 

(b)  Every  part  time  employee  shall  receive  a 
minimmn  wage  of  seventy-five  cents  ($.75)  per  hour 
if  employee  works  less  than  a  full  day.  Any  em- 
ployee shall  not  work  less  than  four  hours  in  any 
one  day. 

(c)  Every  female  employee  shall  receive  a  mini- 
mum wage  of  $22.50  per  week  or  $97.50  per  month. 

(d)  Every  part  time  female  employee  shall  re- 
ceive a  minimum  wage  based  on  the  above  minimum 
scale  in  proportion  to  the  number  of  hours  she 
works  bears  to  the  full  day  and  shall  not  work  less 
than  four  hours  in  any  one  day. 

(e)  Every  apprentice  shall  receive  a  minimum 
wage  as  follows : 

$12.50  per  week $54.16  per  mo First  six  months 

17.50  per  week 75.83  per  mo Second  six  montlis 

22.50  per  week 97.50  per  mo Third  six  months 

25.00  per  week  108.33  per  mo Fonrth  six  months 

(f)  All  wages,  salaries  and  commissions  in  force 
at  the  time  of  the  making  of  this  contract,  greater 
than  the  minimum  wages  guaranteed  under  this  con- 
tract, shall  be  continued  in  force,  and  any  attempt 
on  the  part  of  the  employer  to  diminish  or  cut  doxMi 
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such  wages  or  either  or  both  shall  constitute  a  breach 
of  this  contract. 

(g)  Disregard  the  monthly  jjay  clause  if  store  is 
paying  by  the  week. 

(h)  Any  employee  reporting  for  work  at  opening 
time  shall  receive  a  full  day's  pay. 

3.  Women 's  Ready  to  Wear  and  Corsets :  Women 
employed  in  Ready  to  wear ;  suits,  coats,  silk  dresses, 
corseteers,  gloves,  piece  goods,  blankets,  draperies 
and  hats  shall  receive  the  following  scale : 

$16.00 First  six  months  experience 

18.00 Second  six  months  experience 

22.50 Third  six  months  experience 

25.00 Thereafter. 

4.  Miscellaneous  Classifications:  Service  desk, 
candy,  drugs,  dry  goods,  wash  dresses,  lingerie, 
ladies  underwear,  infants  wear,  bargain  room  & 
markers : 

$16.00 First  six  months  experience 

18.00 Second  six  months  experience 

22.50 Thereafter 

5.  Hardware:  Hardware,  sporting  goods  and 
paints. 

$20.00 First  six  months  experience 

25.00 Second  six  months  experience 

27.50 Third  six  months  experience 

32.50 Thereafter. 
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6.  Jewelry :  $25.00  per  week. 

7.  Household:  Stoves,  major  appliances,  radios, 
furniture  and  rugs.  There  shall  be  a  minimum  guar- 
antee of  $35.00  per  week  for  experienced  men.  The 
men  to  work  on  10%  percentage  basis  with  stipu- 
lated guarantee. 

8.  Stockmen  and  Farm  Basement.  $32.50  per 
week. 

9.  City  Delivery: 

Shipping  Clerk $32.50  per  week 

Dockmen 27.50  per  week 

Supervisor 35.00  per  week 

10.  Service  Station: 

Collectors  and  adjustors $27.50  per  week 

Service  and  repairs 27.50  per  week 

11.  Window  trimmers  and  display  men: 
Combination  employees,  including  window  trim- 
mers or  those  w^orking  in  more  than  one  department 
shall  receive  one-half  of  the  difference  between  the 
two  scales  applying  over  and  above  the  lower  scale. 
This  provision  does  not  a])ply  to  employees  whose 
work  in  an  additional  department  is  incidental  and 
occasional.  $35.00  per  week. 

12.  Farm  equipment  and  phunbing : 

$25.00  per  week First  six  months  experience 

27.50  per  week Second  six  months  experience 

32.50  per  week Thereafter. 


vs.  Montgomery  Ward  dt  Co.  397 

(Testimony  of  Fred  Dixon.) 

(Board's  Exhibit  No.  7  continued) 

13.  Catalog  Order  Desk : 

$16.00  per  week First  six  months  experience 

18.00  per  week Second  six  months  experience 

22.00  i)er  week Thereafter 

14.  Outside  Salesmen :  The  outside  salesmen 
shall  be  guaranteed  a  weekly  drawing  account  of  not 
less  than  $25.00  and  five  cents  ($.05)  mileage  for  all 
miles  used  for  company  service.  Their  hours  mil 
not  be  restricted. 

15.  Tires,  Automobile  parts  and  accessories: 
$25.00  per  week First  six  months  experience 

27.50  per  week Second  six  months  experience 

35.00  per  week Thereafter. 

Purchasing  Agent — Any  employee  designated  as 
a  Purchasing  Agent  actively  engaged  in  the  Parts 
Department  handling  parts  shall  be  paid  not  less 
than  One  hundred  and  Seventy-five  dollars  ($175.00) 
per  month. 

Parts  Manager — In  charge  of  the  Department  and 
receiving  in  excess  of  one  hundred  and  seventy-five 
dollars  ($175.00)  shall  not  be  subject  to  the  terms 
of  this  agreement. 

All  parts  departments  and  Accessories  depart- 
ments will  close  to  the  public  between  the  hours  of 
5 :45  PM  and  9  AM. 

Section  32.  General  Utility  Employees:  General 
Utility  Em.ployees  shall  be  those  employees  not  defi- 
nitely regularly  assigned  to  specific  duties  in  any 
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selling-  or  non-selling  department.  They  may  be  used 
at  the  discretion  of  the  employer  in  any  depart- 
ment of  the  store  for  any  duties,  either  selling  or 
non-selling,  as  the  occasion  arises.  Their  number 
shall  not  exceed  six  (6)  for  the  first  one  hundred 
(100)  and  five  (5)  for  each  one  hundred  (100) 
thereafter.  The  minimum  pay  for  such  employees 
shall  be  twenty-seven  dollars  and  fifty  cents 
($27.50). 

Section  33.  Extra  Employees.  All  extra  employ- 
ees shall  receive  a  differential  of  five  cents  ($.05) 
per  hour  above  the  scale  in  the  classification  in 
which  they  work,  with  a  guarantee  of  four  (4)  hours 
pay  when  ordered  to  report  for  w^ork. 

Section  34.  Regular  Short-hour  Employees :  Reg- 
ular short-hour  employees  shall  receive  the  rate  of 
pay  provided  for  the  classification  in  which  they 
are  employed. 

Section  35.  Apprentices:  The  minimum  weekly 
wage  for  apprentices  shall  be  not  less  than  Sixteen 
dollars  ($16.00). 

Section  36.  Assistant  Buyers,  Department  Heads 
and  Heads  of  Stock  shall  receive  at  least  10%  in- 
crease in  their  guaranteed  weekly  rates  above  the 
maximum  scale  of  their  departments. 

Section  37.  All  employees  working  split  shifts 
shall   receive   one   dollar    ($1.00)    extra   per   day. 

Section  38.  (a)  The  monthly  quota  shall  be  for 
each  month  one-twelfth  of  the  total  yearly  quota  of 
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the  year  from ,  to Such  monthly  quota 

shall  be  maintained  at  the  same  figure  for  each 
month  of  the  year.  Deficiencies  shall  not  be  carried 
forward  from  one  month  to  another.  The  present 
rate  of  commissions  applicable  to  quotas  shall  not 
be  reduced,  nor  shall  any  present  rate  of  commis- 
sions be  reduced.  Commissions  shall  be  paid 
monthly. 

(b)  Those  employees  below  the  minimums  herein 
provided  shall  be  increased  to  such  mininuuns,  but 
in  no  case  shall  employees  receive  less  than  a  10% 
increase  in  their  guaranteed  weekly  salary  or  weekly 
drawing  account,  up  to  and  including  employees 
receiving  $34.99  per  week  as  a  weekly  minimum 
guarantee  or  a  weekly  drawing  account. 

Section  39.  Immediately  upon  the  signing  of  this 
agreement  there  shall  be  established  an  Adjustment 
Board  made  up  of  three  (3)  representatives  of  the 
Employer  and  three  (3)  representativs  of  the  Un- 
ion. The  Board  shall  meet  within  ten  (10)  days  of 
the  signing  of  this  agreement  and  select  by  mutual 
agreement  a  panel  of  five  (5)  impartial  persons,  any 
one  of  whom  may  act  as  arbitrator  at  such  time  as 
the  Adjustment  Board  is  unable  to  agree  upon  any 
matter  referred  to  it. 

If  the  parties  hereto  are  unable  to  agree  within 
twenty  (20)  days  after  the  signing  of  this  agree- 
ment to  the  panel  of  five  (5)  impartial  persons  who 
may  be  requested  to  act  as  arbitrators,  
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shall  each  be  requested  to  designate  three  (3)  per- 
sons who  in  their  opinion  are  qualified  to  act  as 
impartial  arbitrators.  From  the  total  list  so  made 
up  each  party  may  strike  two  (2)  names  and  the 
remaining  names  shall  constitute  the  panel  from 
which  an  arbitrator  shall  be  selected  as  provided 
herein. 

No  arbitrator  shall  be  chosen  to  serve  in  two  con- 
secutive arbitrations  unless  by  mutual  consent  of 
the  parties. 

The  Adjustment  Board  shall  consider  all  com- 
l^laints  and  disputes  arising  under  the  terms  of  this 
agreement,  all  questions  of  interpretation  of  the 
agreement  and  discharge  cases.  All  discharge  cases 
must  be  appealed  to  the  Board  within  four  (4)  days 
from  the  date  of  discharge,  otherwise  the  right  to 
appeal  is  lost.  The  Board  of  Adjustment  shall  have 
no  authority  to  negotiate  a  new  agreement. 

Any  matter  referred  to  the  Adjustment  Board 
shall  be  taken  up  by  the  Board  within  forty-eight 
(48)  hours.  If  the  Board  is  unable  to  reach  a 
settlement  within  five  (5)  days  then  the  matter  shall 
be  submitted  for  disposition  to  one  of  the  persons 
on  the  panel  of  impartial  arbitrators  selected  by  lot. 
Any  decision  made  by  a  majority  of  the  Adjustment 
Board  or  as  a  result  of  arbitration,  shall  be  accepted 
as  final  and  binding.  Any  expenses  incurred  as  the 
result  of  arbitration  shall  be  borne  one-half  by  the 
Union  and  one-half  by  the  Employer. 
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Section  40.  In  consideration  of  the  Employer 
signing"  this  agreement  and  fulfilling  the  conditions 
thereof,  the  Association  agrees  to  notify  its  member- 
ship, the  Central  Labor  Council  of  Portland,  Oregon 
and  the  District  Council  of  the  State  of  Oregon  that 
the  Employer  herein  has  signed  this  collective  bar- 
gaining agreement  with  the  Association.  The  Asso- 
ciation  further  agrees   to   loan  to   the   Employer, 

Union  Store  Card  No the  property  of  an 

issued  by  the  Retail  Clerks  International  Protective 
Assn.,  affiliated  with  the  American  Federation  of 
Labor,  for  the  period  this  contract  shall  be  full 
force  and  effect;  provided,  however,  that  tjie  em- 
ployer agrees  to  surrender  said  Union  Store  Card 
so  loaned  to  him  as  aforesaid  upon  the  expiration  of 
this  agreement,  or  upon  demand  made  upon  him 
by  the  Association,  or  upon  violation  of  any  provi- 
sion or  provisions  of  this  agreement. 

Section  41.     This  agreement  shall  be  in  full  force 

and  effect  to  and  including  the  day  of 

,  1940;  and  shall  be  renewed  for  the 

following  year  and  from  year  to  year  thereafter 
unless  either  party  shall  give  written  notice  to  the 

other  at  least  sixty  (60)  days  prior  to  any 

day  of ,  during  the  life  of  this  nj^-ree- 

ment  of  a  desire  to  amend  this  agreement. 

If,  after  giving  such  notice  and  prior  to  the 

day  of next  ensuing,  the  parties  shaU 

fail  to  agree  to  such  amendments,  this  agreement 
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shall  terminate  at  the  expiration  date;  provided, 
however,  that  the  parties  may,  by  mutual  written 
agreement,  extend  the  agreement  for  a  specified 
period  beyond  such  expiration  date  for  the  continu- 
ance of  negotiations;  and  provided,  further,  that 
after  either  party  has  given  such  sixty  (60)  days 
written  notice  of  a  desire  to  amend  the  agreement, 
either  party  may,  not  less  than  twenty  (20)  days 
prior  to  the  expiration  date,  give  to  the  other  party 
written  notice  that  it  desires  to  terminate  the  agree- 
ment at  the  expiration  date,  in  which  event  the 
agreement  shall  so  terminate  at  such  expiration 
date. 

In  Witness  Whereof  the  parties  have  hereunto 
set  their  hands,  duplicate,  by  their  respective  of- 
ficers or  representatives  hereunto  duly  authorized 
at  the  City  of  Portland,  State  of  Oregon. 

For  the  Employer  For  the  Union 
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Q.  (Mr.  Walker  continuing)  Are  any  depart- 
ments, or  phases  of  Montgomery  Ward's  operations 
in  Portland,  the  employees  of  [263]  which  are  eli- 
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gible  for  membership  in  the  Retail  Clerks,  other 

than  those  engaged  in  the  retail  store? 

The  Witness:  Yes;  they  have  the  employees  of 
the  catalogue  order. 

Q.  (Mr.  Walker  continuing)  Are  there  any 
employees  in  the  general  office  department,  who  are 
eligible  for  membership  in  the  retail  clerks?  [264] 

A.  You  mean  according  to  the  payroll,  that  are 
working  in  the  payroll? 

Q.  No.  According  to  the  manner  in  which  the 
employees  are  carried  on  the  payi'oll. 

A.     Yes.  On  the  payroll  is  the  floor  cashiers. 

Q.     Now^,  what  are  the  duties  of  the  floor  cashiers  ? 

A.  The  duties  of  the  floor  cashiers  is  to  accept 
change  and  does  the  wrapping.  There  is  a  different 
practice  in  every  store.  In  some  stores, 

Q.  What  is  the  practice  in  Montgomery  Ward's 
retail  store? 

A.  Well,  it  is  on  the  general  run,  making  change 
and  taking  care  of  the  store  customers  and  deliver- 
ing the  final  package. 

Q.  And  where  do  their  duties  require  them  to  be  ? 
Wliere  do  they  do  this  work?  [265] 

A.  They  work  right  on  all  the  floors  where  they 
are  engaged  in  selling. 

Trial  Examiner  Bokat:  May  I  interject  at  this 
point?  I  may  be  runnmg  ahead  of  your  planned 
questions,  but  the  complaint  alleges  here  that  all 
the  retail  clerks  of  the  respondent  employed  in  its 
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Portland,  Oregon  plant,  wli<:>  are  engaged  in  selling 
in  the  retail  store,  constitute  a  imit  appropriate  for 
tlie  i)iirpoRes  of  collective  bargaining. 

Trial  Examiner  Bokat:  I  want  to  find  out 
whether  the  expression  ''retail  clerks"  includes 
people  such  as  floor  cashiers,  package  "svrappers, 
window  trimmers,  and  what  liave  you. 

Mr.  Walker:     That  is  correct.  [266] 

Q.  Are  there  any  other  categories  of  workers 
who  are  eligible  for  nienibershi))  in  the  Retail 
Clerks'? 

A.  Yes.  There  is  vrindow  trimmers  helpers,  and 
messengers. 

Q.     What  do  the  window  trimmers  helpers  do? 

[267] 

A.     They  help  trim  windows. 

Q.     How  do  they  do  that? 

A.  I  don't  intend  to  be  a  master  of  it.  I  merely 
state,  as  far  as  I  know,  as  to  what  their  duties  are. 
To  decorate  windows;  put  mercliandise  in  the  win- 
dows for  display  purposes. 

Trial  Examiner  Bokat:  Are  you  referring  now 
to  window  trimmers  or  to  window  trimmers  assist- 
ants? 

Tlie  Witness:     Window  trimmers  assistants. 

Tiial  Examiner  Bokat:  Any  reference  to  window 
trimmers  tliemselves? 

Tlie  AVitness:     No. 

Trial  Examiner  Bokat :  Are  window  trimmers 
themselves  eligible  for  membership? 
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The  Witness:  If  they  haven't  got  the  right  to 
hire  and  fire  the  employee  wor-king  mider  them. 

[268] 

Trial  Examiner  Bokat:  Before  you  make  your 
objection,  let  me  ask  this  question,  and  you  can 
object  to  this  question,  too. 

Coming  to  Montgomery  Ward  in  ])a]'ticular, 
would  you  sa>'  that  tlie  window  trinunei-  in  tluit 
store  was  a  man  in  a  supervisory  position  and  there- 
fore you  would  only  take  in  the  assistants  ? 

The  Witness:  ^Vhe  window  trimmer,  yes.  A 
store  of  its  size  has  more  display  than  some  of  these 
smaller  stores  would  have.  Naturally  he  is  exempt 
because  he  is  supervising  people. 

Trial  Examiner  Bokat :  You  merely  contend, 
then,  for  the  window  trinuners  assistants,  as  far  as 
Montgomery  Ward  &  Company  is  concerned.  Is  that 
correct  ? 

The  Witness:     Yes.  [269] 

Q.  (Mr.  Walker  continuing)  Now  what  do  the 
messengers  do? 

The  Witness:  My  interjjretation  is,  a  messenger 
is  more  or  less  of  an  errand  boy. 

Q.  (Mr.  Walker  continuing)  What  do  they  do 
at  Montgomery  Ward  ? 

A.     They  do  just  that  thing. 

Q.     Where  do  they  do  their  work  ? 

A.     In  the  retail  store. 

Q.  Does  their  work  bring  them  in  contact  with 
merchandise  ?  A.     Yes. 
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Trial  Examiner  Bokat:  What  classes  of  em- 
ployees has  this  witness  already  covered, — window 
trimmers  assistants,  messen-  [270]  gers,  floor  cash- 
iers? 

Mr.  Walker:     That  is  correct.  [271] 

Q.  (Mr.  Walker  continuing)  Do  you  know 
wliotlier  oi'  not  Montgomery  Ward,  at  their  retail 
store,  emi:>loyed  individuals  described  as  tire 
mounters?  A.     Yes. 

Q.  Are  such  eligible  for  membershi])  in  the  Re- 
tail Clerks?  A.     Yes. 

Q.  (Mr.  Walker  continuing)  Wliat  kind  of 
work  do  the  tire  mounters  do  ? 

A.  Well,  the  customer  makes  a  ]:)urchase  in  the 
store,  and  they  take  the  tires  out  to  the  station  out 
there  and  mount  the  tires  on  the  customer's  car. 

Q.  And  do  they  do  any  work  in  addition  to  that? 
Where  do  they  do  this  work? 

A.     Do  it  alongside  the  retail  store  there. 

Q.  Do  you  know  whether  or  not  Montgomery 
Ward,  at  its  retail  store,  eiuj^loys  a  ty]:>e  of  indi- 
vidual described  as  a  service  man? 

A.    Yes. 

Q.  Are  such  eligible  for  membership  in  the  Re- 
tail Clerks?  A.     No.  [272] 

Q.  Are  employees  who  are  described  as  tailor  or 
tailors  eligible  for  membership  in  the  retail  clerks? 

A.    No. 

Q.  With  respect  to  the  service  man  and  the 
tailor,  does  the  Retail  Clerks  claim  that  those  per- 
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sons  are  part  of  the  appropriate  bargain  unit  or 

tjiat  they  are  not  ?  A.     They  are  not. 

Q.     How  about  the  watch  repairer,  or  jeweler? 

A.     They  are  not  eligible. 

Q.  And  are  or  are  not  part  of  the  appropriate 
bargaining  unit?  A.     They  are  not. 

Q.     What  about  the  linoleum  layer? 

A.     No,  we  don't  claim  linoleum  layers. 

Q.     As  eligible  for  membership? 

A.     They  are  not  eligible  for  membership. 

Q.  Are  they  or  are  they  not  a  part  of  the  ap- 
propriate bargaining  imit?  A.     They  are  not. 

[273] 

Q.  (Mr.  Walker  continuing)  Do  you  know 
whether  or  not  Montgomery  Ward,  at  its  retail 
store,  employs  an  employee  known  as  a  service 
record  clerk?  A.     Yes. 

Q.  Is  such  type  of  individual  eligible  for  mem- 
bership in  the  Retail  Clerks?  A.     No.  [274] 

Mr.  Ball:  It  is  stipulated  that  the  employees 
described  by  the  following  descriptions  are  actually 
employees  of  Montgomery  Ward  &  Company,  and 
that  these  types  of  employees  are  types  which  the 
witness  Dixon  would  claim  were  not  eligible  to 
membership  in  the  Retail  Clerks'  Union,  and  should 
not  be  included  in  the  appropriate  unit. 

Trail  Examiner  Bokat:     Is  that  satisfactory? 

Mr.  Walker:     Yes. 

Trial  Examiner  Bokat:  All  right.  Will  you  set 
forth  the  particular  classifications  under  the  sti])- 
ulation  ? 
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Mr,  Walker:  Cashier  other  than  floor  cashier; 
display  manager;  adjuster,  typist,  assistant  cashier, 
abstract  clerk,  calculator  operator,  sign  writer, 
timekeei:)er,  purchase  control,  secretary,  advertising 
manager,  window  trimmer,  copywriter,  invoicer, 
credit  clerk,  bookkeeper,  assistant  credit  manager, 
collector,  service  supervisor;  service  man,  tailor, 
watch  repair;  linoleum  layer;  service  record  clerk, 
stockroom  supervisor,  receiving  clerk,  delivery  su- 
pervisor, elevator  operator,  porter,  doorman,  traffic, 
matron,  building  service,  detective;  also,  all  depart- 
ment heads.  All  such  persons,  in  addition,  designated 
as  ''Saturday  extras". 

Mr.  Ball:  It  is  further  imderstood  that  the  fol- 
lowing classes  of  employees  are  also  employed  by 
Montgomery  Ward  &  Company  at  their  Portland 
retail  store,  and  that  they  are  the  [277]  employees 
which  the  witness  Dixon  says  are  eligible  for  mem- 
ship  in  the  Retail  Clerks'  Union,  and  are  within 
the  group  which  the  witness  contends  should  be 
treated  as  an  appropriate  unit  for  bargaining  pur- 
poses. 

Trial  Examiner  Bokat :     Is  that  agreeable '? 

Mr.  Walker:    Yes. 

Trial  Examiner  Bokat:  All  right,  will  you  set 
forth  the  particular  classifications  under  that  stip- 
ulation ? 

Mr.  Walker:  Floor  cashiers,  display  helper,  tire 
mounter,  stockman,  order  filler,  marker,  messenger, 
sales  person,  outside  salesman. 

Q.     (Mr.  Walker,  continuing)     I  call  your  atten- 
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tion  to  paragraph  7  of  the  complaint  (iescri])ing  the 
appropriate  bargaining  unit  consisting  of  retail 
clerks  employed  in  the  Respondent's  Portland  store 
engaged  in  selling  there.  [278] 

Q.  The  complamt  in  this  case  says  that  the  ap- 
propriate miit  shall  consist  of  Retail  Clerks  en- 
gaged in  selling  in  the  retail  store,  and  yon  con- 
tend that  the  unit  is  more  inclusive  than  the  one 
set  forth  in  the  complaint;  do  youl 

A.  Yes,  they  have  other  people  that  automatically 
do  not  come  mider  any  other  International  Union, 
and  we  have  to  take  those  people  in  our  organiza- 
tion. 

Q.  And  those  classes  you  have  already  set  forth 
in  the  stipulation?  A.     Yes. 

Q.     And  those  are  to  be  included  in  the  imit  % 

A.    Yes. 

Q.  Is  that  the  unit  that  you  claim  to  have  h,een 
bargaining  for  when  you  met  with  the  respondent? 

[280] 

A.  I  definitely  ex])lained  our  position  when  we 
attempted  to  negotiate. 

When  and  where,  and  with  whom  did  you  discuss 
the  different  classes  of  employees  that  your  union 
claims  to  represent? 

The  Witness :  At  our  first  meeting  in  September 
with  Mr.  Powell,  Mr.  Earth  and  Mr  Barr. 

Trial  Examiner  Bokat:  What  did  you  say  with 
regard  to  the  classification  of  employees  that  your 
union  represented? 

The  Witness:     They  asked  our  union  what  type 
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of  people  we  were  representing,   and  I  explained 

what  type,  all  verbally,  you  understand. 

Trial  Examiner  Bokat,:     I  understand.  [281] 

Trial  Examiner  Bokat:  Is  that  what  you  told 
them,  that  you  represented  those  classes  of  em- 
ployees set  forth  in  Section  2  of  the  contract?  Did 
you  state  that  you  claimed  to  represent  those  types 
of  employees? 

The  Witness :  I  would  like  to  have  a  copy  to  look 
at. 

Trial  Examiner  Bokat:  All  right,  look  at  this 
(handing  copy  to  the  witness.) 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  You  specifically  men- 
tioned window  trimmers  and  assistants;  mail  order 
department  employees;  floor  cashiers;  outside  sales- 
men; marking  room  employees;  bundle  wrappers; 
and  all  otlier  employees  not  coming  under  the  juris- 
diction of  any  other  union  excepting  executives? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  Is  that  what  you  told 
them? 

The  Witness:    Yes. 

Trial  Examiner  Bokat:     Specifically? 

The  Witness :  With  the  exception  of,  like  a  win- 
dow trimmer, — for  instance,  they  have  different 
definitions  in  different  stores.  They  have  a  descrip- 
tion, and  they  have  a  certain  work  to  do,  and  the 
division  of  work  of  even  a  window  trimmer  in  any 
two  stores  is  not  the  same.  No  employers  in  the 
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United  States  would  use  the  same  term,   or  have 

exactly  the  same  kind  of  work  for  any  classification. 

That  is,  they  would  [282]  have  generally  the  same 

type  of  work,  but  they  may  clasify  them  different 

because  of  other  additional  duties  that  they  m.ay 

have. 

Trial  Examiner  Bokat :  You  have  already  gone 
into  that.  What  was  the  reply  of  the  representative 
of  the  company?  You  stated  that  at  that  time  the 
company  said  something  about  the  office  workers 
coming  in. 

The  Witness:  They  wanted  us  to  include  the 
office  staff  in  the  bargaining  unit. 

Trial  Exammer  Bokat:  Wliat  was  your  reply 
to  that? 

The  Witness :  I  stated  to  the  Company  that  they 
had  a  direct  charter  under  the  American  Federa- 
tion of  Labor,  and  that  there  was  an  Office  Workers' 
organization  here,  and  we  had  no  right  to  bargain 
for  any  other  International  Union  but  our  own,  but 
that  we  could  bargain  for  our  own  union  and  no 
other  international  union. 

I  stated  that  is  what  we  should  do. 

Trial  Examiner  Bokat,:  You  did,  subsequently, 
however,  send  a  letter  to  the  company  in  which  you 
made  some  reference  to  bargaining  jointl}^  or  both 
unions  bargaining  jointly? 

The  Witness :  Yes.  The  Company  contended  that 
we  should,  and,  in  fairness  to  the  company  we  agreed 
that  we  would  attemj^t  to  do  that,  or  that  we  would 
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ask  the  Office  Workers  to  bargain  jointly  with  us  on 

the  contract,  so  as  to  speed  up  the  negotiations. 

[283] 

Trial  Examiner  Bokat:  All  right.  Was  there  a 
separate  contract  submitted  on  behalf  of  the  office 
employees,  or  was  Board's  Exhibit  7  considered  to 
be  a  contract  that  would  include  the  officeworkers? 

The  Witness :  After  the  letter  was  sent,  the  em- 
ployees,— office  employees  were  present  when  we 
presented  our  contract,  and  they  were  there  to 
present  theirs. 

Trial  Examiner  Bokat:  And  they  presented 
theirs  ? 

The  Witness:  No,  they  did  not,  but  they  were 
there. 

Trial  Examiner  Bokat,:  But  they  never  did  pre- 
sent it? 

The  Witness:  No,  because  it  was  not  taken  up; 
however,  they  were  there  to  present  their  contract. 

Mr.  Ball:  Of  course,  I  call  the  Examiner's  at- 
tention to  the  fact  that  there  are  a  good  many  o]:)in- 
ions  and  conclusions  in  these  answers. 

Trial  Examiner  Bokat:  I  understand  that.  But 
what  I  am  trying  to  find  out  is  whether  or  not  these 
Office  people  and  Retail  Clerks  were  attempting  to 
negotiate  one  contract,  or  whether  they  were  at- 
tempting to  negotiate  two  separate  contracts,  meet- 
ing jointly;  juid  that  is  wliat  I  am  attempting  to 
find  out. 

The  Witness:  It  states  at  the  bottom  of  our 
letter : 
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''This  is  to  notify  you  that  we  are  willing  to  ne- 
gotiate a  contract  for  the  entire  retail  store.  We  are 
agreeable  that  the  negotiations  cover  the  office 
workers  as  well  as  the  Retail  [284]  Clerks,  that  one 
contract  be  signed  covering  the  entire  retail  store, 
and  that  such  contract  will  be  negotiated  by  both 
unions  involved  at  one  time,  and  if  an  agreement 
can  be  reached,  it  will  be  signed  by  both  unions 
involved. ' ' 

Trial  Examiner  Bokat:  That  is  the  point  that  I 
am  trying  to  get  at.  There  is  in  evidence  a  proposed 
contract  which  claims  to  cover  the  Retail  Clerks' 
Union  % 

The  Witness :    Yes. 

Trial  Examiner  Bokat:  In  other  words,  you  did 
not  submit  one  contract  which  did  cover  both  the 
Retail  Clerks  and  the  Office  Workers  Union? 

The  Witness :  I  think  that  the  Examiner  fails  to 
realize  that  we  had  a  meeting  with  the  company 
before,  and  we  had  submitted  a  contract  to  the 
company  before  that. 

Trial  Examiner  Bokat:     I  miderstand. 

The  Witness:  But  they  brought  in  the  Office 
Workers,  and  it  was  in  fairness  to  the  company 
that  we  agreed  to  bring  the  Office  Workers  into 
those  negotiations, — not  to  bring  the  Office  Workers 
into  our  Union,  because  we  wouldn't  have  any  right 
to  take  the  Office  Workers. 

Trial  Examiner  Bokat:  I  am  not  trying  to 
infer  that  you  were  attempting  to  take  the  Office 
Workers  into  your  Union.  I  was  merely  attempting 
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to  understand  whetjier  you  were  trying  to  negotiate 
one  contract  for  both  unions,  because  the  letter 
seems  to  infer  that  one  contract  would  be  signed 
covering  both  [285]  unions. 

The  Witness:  Yes,  we  do  that  with  other  firms, 
but  we  would  include  their  conditions  in  our  con- 
tract. That  is,  we  would  put  the  two  contracts  to- 
gether. While  both  of  them  would  be  negotiated 
separately  and  finally  agreed  upon,  neither  one 
Avould  be  signed  rnitil  both  were  agreed  upon,  cover- 
ing the  conditions  for  both  types  of  work. 

Trial  Examiner  Bokat :     I  tliink  tliat  is  sufftoient. 

Q.  (Mr .  Walker,  continuing)  When  was 
Board's  Exhibit  No.  7  first  drawn? 

A.  Oh,  I  would  say  that  it  was  in  July  or  August ; 
I  don't  recall  the  exact  date. 

(Thereupon    a    document    was    marked    as 
Board's  Exhibit  9  for  identification.) 

Mr.  Walker:  It  is  hereby  stipulated  and  agreed 
that  what  has  been  marked  as  Board's  Exhibit  9 
for  identification  may  be  received  without  further 
identification. 

Trial  Examiner  Bokat:     Is  it  so  stipulated? 

Mr.  Ball:  It  is  so  stipulated.  I  object,  however, 
to  the  receipt  of  this  exhibit  on  the  gromid  that  it 
is  immaterial  to  any  issues  in  this  case,  and  in- 
competent to  prove  any  issues  in  this  ease. 

Trial  Examiner  Bokat:  Are  you  offering  the 
constitution  and  by-laws  of  the  Retail  Clek'ks' 
Union  ? 
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Mr.  Walker:     Yes.  [286] 

Trial  Examiner  Bokat:  I  will  receive  it  in  evi- 
dence, and  it  may  be  marked  in  evidence  as  Board's 
Exhibit  No.  9. 

(AYhereupon,  the  document  heretofore 
marked  as  Board's  Exhibit  No.  9  for  identifica- 
tion was  received  in  evidence.) 

Mr.  Walker:  I  have  no  further  questions  of  the 
witness. 

Mr.  Landye:     No  questions. 

Cross  Examination 

Q.  (Mr.  Ball)  Do  you  recall  that  on  August  30, 
you  and  Mr.  Langford  called  on  Mr.  Barth? 

A.    Yes. 

Q.  Do  you  recall  that  Mr.  Barth  said  at  that 
time  that  the  matter  which  you  wanted  to  present 
had  to  be  referred  to  the  company's  labor  relations 
representative  at  Oakland?  A.     Yes. 

Q.  You  recall  that  while  you  left  a  proposed  con- 
tract, nothing  was  discussed  at  that  time  except  the 
matter  of  referring  it  to  the  labor  representative, 
and  having  the  labor  representative  present  at  the 
meeting  when  it  was  discussed?  A.     Yes. 

(Whereupon    a    document    was    marked    as 
Respondent's   Exhibit   6   for  identification.) 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Respondent's  Exhibit  No. 
6,  and  I  ask  you  if  you  have  seen  that  before  ?  [287] 
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A.  No,  I  have  not.  That  is  the  first  time  that  I 
have  seen  it,. 

Q.  You  do  know,  however,  that  the  Office  Em- 
ployees' Union  had  distributed  bulletins  to  the  em- 
ployees of  Montgomery  Ward  claiming  that  the 
Warehousemen  and  Retail  Clerks  were  awaiting 
negotiations  until  the  Office  Employees  could  join 
with  them  ?  A.     Yes,  we  heard  of  that. 

Mr.  Ball:  Is  there  any  dispute  that  this  was 
distributed  ? 

Mr.  Walker:     No. 

Mr.  Ball:     I  would  like  to  offer  it  in  evidence. 

Trial  Examiner  Bokat:  Is  there  any  objection 
to  the  respondent's  offer  of  exhibit  6? 

Mr.  Walker:     No. 

Trial  Examiner  Bokat:  There  being  no  objec- 
tion, it,  will  be  received  and  marked  in  evidence  as 
Respondent's  Exhibit  6. 

(Whereupon  the  document  heretofore  marked 
as  Respondent's  Exhibit  6  for  identification  was 
received  in  evidence.) 


RESPONDENT'S  EXHIBIT  No.  6 

September  9,  1940 
Office  Workers 
Montgomery  Ward  and  Co. 
Portland,  Oregon. 

Contrary  to  reports  being  circulated  we  are  con- 
tinuing  to    hold    organizational   meetings    for   the 
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office  workers  of  your  company.  Meetings  are  held 
every  Tuesday  evening  in  the  Masonic  Temple,  1119 
S.  W.  Park  Ave.  at  8  P.  M.  Directions  to  meeting 
place  are  plainly  posted  in  lobby. 

The  Warehousemen's  and  Retail  Clerks  unions 
are  not  as  yet  proceeding  with  negotiations  for  their 
people  with  your  employer  because  they  are  de- 
sirous of  giving  you  office  workers  all  the  oppor- 
tunity possible  to  join  your  union  so  that  all  three 
unions  may  negotiate  at  once ;  the  advantage  of  such 
a  plan  is  obvious.  However,  it  is  becoming  more  and 
more  apparent  that  these  two  unions  cannot  delay 
any  longer  because  of  the  demand  for  action  from 
their  people  in  your  plant;  consequently,  we  are 
forced  to  take  this  opportunity  to  tell  you  that  any 
further  delay  on  the  part  of  those  of  you  in  the 
office  will  be  very  much  to  your  disadvantage.  We 
urge  you  to  act  immediately  for  the  betterment  of 
your  personal  wages,  hours  and  working  conditions. 
Very  truly  yours, 
OFFICE  EMPLOYES  UNION  No.  16821 
J.  HOWARD  HICKS, 
Secretary. 
OEU:16821 
AFL:127 


Q.  (Mr.  Ball)  Your  Union  had  occasion  to 
distribute  quite  a  bit  of  literature  to  Ward  em- 
ployees from,  say,  September  1st  on? 
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Mr.  "Walker:  I  will  object,  to  that  as  incom- 
petent, irrevelant  and  immaterial. 

Trial  Examiner  Bokat:     Overruled  at  this  time. 

[288] 

A.  That  my  union  had  been  distributing  litera- 
ture after  September  Isf? 

Q.  (Mr.  Ball,  continuing)  You  did  distribute 
papers  to  Montgomery  Ward  employees  after  Sep- 
tember Isf? 

A.         No,  not  to  my  knowledge. 

Q.  You  never  did  distribute  any  literature  to 
Ward  employees  after  September  Ist? 

A.     Not  to  my  knowledge. 

Trial  Examiner  Bokat:  Did  the  Union  dis»- 
tribute  any  circulars'? 

The  Witness:  No.  If  they  did,  they  worked  on 
their  own  and  not  on  the  instruction  of  the  union. 

Trial  Examiner  Bokat:     All  right. 

Q.  (Mr.  Ball,  continuing)  On  September  9,  you 
phoned  Mr.  E.  L.  Barth,  did  you  not? 

A.  I  would  say,  jDrobably,  yes.  I  would  not  re- 
call the  date  exactly. 

Q.  And  you  asked  him  at  that  time  whether  you 
could  not  have  a  meeting  on  September  18  with 
Mr.  Powell?  A.    Yes. 

Q.  And  Mr.  Barth  promised  to  write  Mr.  Powell 
by  air  mail  to  find  out  if  that  date  was  agreeable? 

A.    Yes. 

Q.  And  all  that  was  discussed  in  that  phone  call 
was  whether  Mr.  Powell  could  come? 
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A.     That  is  right.  [289] 

Q.  And  up  to  that  time,  there  had  been  no  fur- 
ther discussion  concerning  anything  else? 

A.     No. 

Q.  On  September  18,  Mr.  Barth  phoned  you  that, 
September  19  would  be  more  satisfactory  to  Mr. 
Powell?  A.    Yes. 

Q.     And  September  19  was  satisfactory  to  you? 

A.     Yes. 

Q.  That  was  the  extent  of  that  particular  phone 
call?  A.     Yes. 

Q.  You  recall  that  at  the  meeting  on  September 
19,  at  the  old  Heathman  Hotel,  Mr.  Powell  stated 
that  the  company  was  ready  to  discuss  the  pro- 
posals, but  not  to  be  understood  as  recognizing  any 
particular  miit  set  forth  in  the  contract,  or  the 
units  set  forth  in  the  contract  as  the  proper  unit  for 
their  employees?  A.    Yes. 

Q.  And  Mr.  Landye  said  that  there  could  be  no 
discussion  without  that  recognition?  A.     Yes. 

Q.  And  you  made  the  statement  that  the  appro- 
priate units  were  those  engaged  in  retail  selling? 

A.     No,  I  didn't  make  that  statement. 

Q.  And  Mr.  Powell  stated  to  you  that  in  view 
of  the  company,  the  entire  store  was  an  appropriate 
unit?  [290] 

A.    Yes. 

Q.  And  Mr.  Landye  said  that  your  miion  would 
still  be  able  to  bargain  for  the  entire  store,  because 
it  had  a  majority  of  the  entire  store? 
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A.  I  would  state  that  we  could  not,  if  we  wanted 
to,  because  there  were  other  Internationals  involved. 

Q.  But  he  did  make  the  statement,  did  he  not, 
that  the  union  had  the  majority  of  the  employees  in 
the  store? 

A.     Coming  under  the  Retail  Clerks'  imit? 

Q.  He  said  that,  irrespective  of  the  unit,  you  had 
the  majority  of  the  employees  in  the  entire  retail 
store?  A.     I  don't  recall  that. 

Trial  Examiner  Bokat:  You  mean  his  union,  or 
all  the  A  F  of  L  Unions  combined? 

Mr.  Ball:  That  is  union  had  enough  signed  up 
to  constitute  a  majority  of  all  the  employees. 

Trial  Examiner  Bokat:     Did  he  say  that? 

The  Witness:     I  don't  recall  that,  no. 

Q.  (Mr.  Ball,  continuing)  And  then  Mr,  Lan- 
dye  outlined  the  three  alternative  methods  of  find- 
ing out  how  many  employees  had  selected  your 
imion  as  representative  ?  A.    Yes. 

Q.  And  Mr.  Powell  said  that  he  had  no  authority 
to  accept  these  alternatives,  but  would  advise  the 
Union  after  he  had  considered  the  matter?  [291] 

A.    Yes. 

Q.  And  that  was  all  the  discussion  that  took 
place  at  that  meeting,  was  it  not? 

A.  Well,  it  took  a  couple  of  hours,  and  we  set 
a  date  when  the  deadline  was  that  they  would  reply, 
and  that  was  set  as  Monday,  the  23rd,  and  he  said 
that  they  would  have  an  answer  by  that  time. 
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Q.  And  on  September  20,  Mr.  Barth  called  you 
and  told  you  that  the  company  at  that  time  had 
rejected  the  alternatives  until  after  the  problem 
of  an  appropriate  unit  could  be  determined  ? 

A.     No,  I  don't  recall  any  call  like  that. 

Q.  You  say  now  imder  oath  that  no  such  call 
was  made  to  you  on  September  20? 

A.     I  say  that  I  don't  recall. 

Q.     You  are  not  denying  that  the  call  was  made  ? 

Mr.  Walker :  Just  a  minute.  He  said  that  he  had 
no  recollection.  He  can't  possibly  be  called  upon  to 
answer  a  question  like  that. 

Trial  Examiner  Bokat:  I  think  that  the  answer 
is  quite  defmite. 

Q.  (Mr.  Ball,  continuing)  Now,  on  the  morn- 
ing of  September  25,  you  called  Mr.  Barth,  did  you 
not?  A.     September  25? 

Q.    Yes.  A,     I  might  have,  yes.  [292] 

I  don't  recall  these  dates,  because  I  haven't  any- 
thing in  my  book  as  to  when  I  called  Mr.  Barth. 

Q.  You  have  no  memoranda  which  indicates 
when  the  calls  took  place? 

A.  I  have  memoranda  of  meeting  calls,  but  not 
just  a  phone  call. 

Q.  Do  you  recall  that  when  you  called  Mr. 
Barth,  on  or  about  September  25,  that  Mr.  Barth 
repeated  to  you  again  the  fact  that  they  could  not 
accept  the  three  proposals  while  the  appropriate 
unit  had  not  been  agreed  upon? 
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3^011  and  the  company,  other  than  the  ones  that  you 

have  covered  here  on  cross  examination? 

A.     Not  to  my  knowledge. 

Q.  On  September  30,  Mr.  Barth  notified  you 
tliat  we  would  accept  a  letter  if  you  stated  what 
percentage  of  the  employees  in  the  retail  store  your 
miions  had  ? 

A.  I  don't  recall  him  saying  that  we  had  to 
have  that  in  the  letter.  I  read  the  letter  to  him. 
over  tlie  phone.  I  recall  that,  I  believe.  If  I  recall 
it  correctly,  he  wanted  to  know, — just  a  minute.  I 
read  it  to  him,  and  then  wanted  to  know  if  it  was 
satisfactory,  and  if  it  was  satisfactory,  I  would 
mail  that  letter  to  him.  And,  if  I  recall,  it  was  satis- 
factory to  him,  and  I  mailed  it  to  him.  It  was  signed 
by  Mr.  Hicks  and  myself. 

Q.  You  testified  that  nothing  was  said  in  the  let- 
ter about  inserting  in  the  letter  the  number  of  em- 
ploj^ees  that  you  claimed  to  represent?  [295] 

A.  We  discussed  it,  but  I  don't  recall  that  they 
asked  us  to  put  that  in  the  letter. 

Q.  But  they  may  have,  so  far  as  your  present 
recollection  is  concerned? 

A.     They  may  have,  but  I  don't  recall. 

Q.  Then  you  recall  that  Mr.  Barth  arranged  for 
a  meeting  to  be  held  with  you  October  22? 

A.    Yes. 

Q.  Now,  at  the  meeting  of  October  22,  which 
was  held  at  the  Heathman  Hotel,  Mr.  Hicks,  Mr. 
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Langford  and  yourself  were  present,  and  Mr.  Powell 
started  the  meeting  by  asking  if  you  could  give 
him  the  exact  number  and  percentage  of  employees 
which  were  represented?  A.     I  believe  so. 

Q.  And  you  stated  that  you  represented  175 
employees,  vvhicli  you  said  v.'as  95  ])er  cent  of  those 
eligible  for  membership  in  your  union? 

A.  I  don't  recall  giving  him  any  figures.  I  recall 
saying  that  we  represented  between  85  and  90  per 
cent. 

Q.     You  deny  that  you  gave  any  figures? 

A.  I  don't  recall  giving  any  figures.  I  used  the 
term  of  percentage.  I  don't  know  why  I  would  have 
used  figures  in  that  instance. 

Q.  You  recall  Mr.  Hicks  stating  that  he  repre- 
sented 25  employees  in  the  retail  store,  which  was, 
he  thought,  70  per  cent,  of  the  [296]  remainder? 

A.  I  recall  him  saying  that  he  represented  75 
per  cent.  I  don't  recall  him  saying  how  many.  He 
said  ''75  per  cent."  because  I  inquired  how  many 
he  had,  and  that  is  the  answer  that  was  given. 

Q.  And  then  you  ])ointed  out  that  between  the 
two  of  you,  you  represented  the  majority  of  the 
entire  number  of  employes  of  the  retail  store? 

A.     Covering  our  jurisdiction. 

Q.  You  also  testified  that  you  represented  a 
majority  of  all  the  employees  in  the  retail  store? 

A.     No. 

Q.  You  svv'ear  under  oath  that  you  did  not  make 
that  statement? 
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]\Ir.  Walker:  Counsel  has  been  doing  that  time 
and  time  again,  and  it  is  perfectly  obvious  what 
the  purpose  is  in  phrasing  a  question  like  that. 

Trial  Examiner  Bokat :  Sustained  as  to  the  form 
of  the  question.  I  believe  the  witness  realizes  that  he 
is  under  oath,  and  has  been  duly  sworn.  Just  re- 
frame  your  question. 

Q.  (Mr.  Ball,  continuing)  Do  you  now  state 
jjositively  that  you  did  not  make  any  claim  to  repre- 
sent a  majority  of  the  emploj^ees  in  the  entire  retail 
store  ? 

A.  No,  because,  how  could  I  ?  I  have  not  the  jur- 
isdictional right  mider  the  American  Federation  of 
Labor  law. 

Mr.  Ball:  I  move  to  strike  the  answer  as  argu- 
mentative. [297] 

Mr.  Walker :  Just  a  minute.  I  submit  that  comisel 
asked  for  it,  and  that  is  what  he  got. 

Trial  Examiner  Bokat:  I  will  let  it  stand  for 
what  it  is  worth.  The  expression  of  the  witness 
''How  could  I?"  is  somewhat  argumentative,  but 
I  will  let  it  stand  for  the  purpose  of  saving  time 
only. 

Q.  (Mr.  Ball,  continuing)  You  definitely  state 
that  you  did  not  at  any  time  during  the  meeting 
make  the  statement  that  you  represented  a  majority 
of  all  the  employees? 

Mr.  Landye:  That  has  already  been  asked  and 
answered.  He  has  been  arguing  with  the  witness 
for  the  last  five  minutes. 
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Trial  Examiner  Bokat :  Sustained  as  to  the  ob- 
jection. I  don't  agree  that  he  has  been  arguing  with 
him  for  five  minutes. 

Q.  (Mr.  Ball,  continuing)  You  then  suggested 
that  the  proposed  agreement  be  discussed,  section  by 
section  ?  A.     Yes. 

Q.     Did  Mr.  Powell  agree?  A.    Yes. 

Q.  And  then  you  asked  for  Section  1  of  the 
agreement  to  be  discussed,  and  you  asked  if  that 
agreement   was   acceptable?  A.     Yes. 

Q.  And  Mr.  Powell  then  stated  that  he  could 
not  agree,  and  stated  his  reasons  why  he  could  not 
agree  to  that  clause?  A.    Yes. 

Q.  And  then  you  stated  that  you  were  surprised 
that  this  question  [298]  was  raised,  did  you  not? 

A.    Yes,  I  believe  that  I  did. 

Q.  And  then  you  stated  that  unless  the  com- 
pany would  agree  to  Section  1  as  written,  there 
was  no  reason  for  further  discussion? 

A.  No.  I  stated  this:  that  all  other  contracts 
with  our  International  Union,  those  contracts  must 
provide  some  kind  of  union  shop  clause,  and  I  said 
that  our  International  Union  has  to  accept  all  these 
contracts  after  they  are  negotiated,  and  we  are 
continuously  warned  by  our  International  Union 
not  to  enter  into  any  agreement  unless  it  provides 
for  a  union  shop  clause  for  representation,  and  I 
said  that  I  was  not  at  liberty  to  accept  a  union 
shop  clause  imless  it  provided  some  protection  for 
our  International  Union. 
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Q.  And  then  you  mentioned  the  fact  that  you 
had  an  A  F  of  L  conference  in  Cleveland  last  sum- 
mer, where  certain  rules  were  laid  down  for  you? 

A.  Yes,  but  it  was  not  a  constitutional  amend- 
ment. It  was  a  general  discussion  as  to  what  repre- 
sentatives should  look  out  for. 

Q.  And  then  Mr.  Powell  said  that  he  could  not 
agree  to  that  particular  clause  in  the  contract? 

A.     Yes,  and  I  asked  him  for  a  substitute. 

Q.  You  asked  him  for  a  substitute  or  a  counter- 
clause  ? 

A.     Yes,    on   that    clause,    and    on   the    contract. 

[299] 

Q.     You  asked  for  a  substitute  for  that  clause? 

A.     Yes,  certainly.  It  is  a  part  of  the  contract. 

Q.  And  you  said  that  you  would  have  to  return 
to  the  employees  if  you  didn't  have  that  clause? 

A.  I  said  that  I  would  have  to  return  back  to  the 
employees  with  their  proposal. 

Q.     That  is,  a  counter  proposal  on  that  clause? 

A.     Not  only  that  clause. 

Q.  Now,  you  did  not  at  any  time  in  that  session 
ask  for  any  general  counter  proposals  to  any  con- 
tract which  you  had  not  discussed  in  detail? 

A.     When? 

Q.    At  this  meeting  of  October  22? 

A.     Asked  for  a  counter  proposal? 

Q.    Yes.  A.    Yes. 

Q.     For  more  than  just  this  section  ? 

A.  I  asked  for  the  entire  contract  counter  pro- 
posal; a  counter  proposal  on  the  entire  contract. 
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Q.  Then,  why  didn't  you  discuss  the  entire  con- 
tract with  the  representatives  of  the  company? 

A.  For  the  simple  reason  that  the  main  part  of 
our  discussion  was  a  dispute  as  to  the  first  section. 

Q.  And  you  stated  that  that  dispute  had  to  be 
settled  before  any  other  discussion  was  worth  any- 
thing [300]  A.     No. 

Q.     What  did  you  say? 

A.  I  stated  that,  before  we  could  make  any 
modifications  on  the  rest  of  the  contract,  we  would 
have  to  have  some  form  on  the  first  part  of  the 
contract, — some  offer  on  the  first  part  of  the  con- 
tract, in  some  form. 

Q.  You  did  say,  Mr.  Dixon,  that  this  was  the 
main  part  of  your  contract,  this  Section  1,  didn't 
you? 

The  Witness:     May  I  have  that  question  again? 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion? 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

A.     I  argued  for  that  section  of  the  contract,  yes. 

Q.  (Mr.  Ball,  continuing)  You  did  say  that  it 
was  the  main  section  of  the  contract,  didn't  you? 

A.  I  said  all  our  contracts  with  our  employers,  if 
we  relinquished  that  part  of  the  contract,  we  nuist 
cancel  that  particular  clause  with  other  employers. 

Q.  You  used  the  term,  that  it  was  the  main  part 
of  the  contract,  didn't  you?  A.     No. 

Q.     You  used  the  term  a  minute  ago, 
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A.     I  analyzed, 

Mr.  Walker:  Let  the  record  speak  for  itself  on 
that. 

Q.  (^Ir.  Ball,  continuing)  You  recall  that  you 
said  something  about  the  employees  at  Montgom- 
ery Ward  having  some  grievance,  as  [301]  the 
meeting  broke  up  that  day? 

A.     They  had  some  grievances'? 

Q.     You  used  the  word  "grievances"  didn't  you? 

A.    I  don't  recall. 

Q.     You  don't  recall  any  such  conversation? 

A.     No. 

Mr.  Walker:  That  is  repetitions. 

A.  (Witness  continumg)  I  imagine  that  I  did 
say  "grievances",  otherwise  they  would  not  affiliate 
with  the  imion,  probably. 

Q.  (Mr.  Ball,  continuing)  Mr.  Barth  asked  you 
if  there  were  any  complaints  that  existed  about 
wages  and  hours,  and  you  said  there  was  none, 
didn't  you? 

Mr.  Walker:  Just  a  minute.  I  will  object  to 
that  as  a  compound  question. 

Trial  Examiner  Bokat:  Let  me  hear  the  ques- 
tion again. 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

Trial  Examiner  Bokat:     Overruled. 

Mr.  Walker:  Unless  the  witness  can  adequately 
answer  the  question  as  it  stands,  I  think  that  it 
should  be  broken  up  into  two  parts. 
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Trial  Examiner  Bokat:  If  he  can  answer  it  as 
it  stands,  let  him  do  so;  otherwise,  he  may  indicate 
that  he  cannot. 

A.  I  never  answered  the  question  that  there  was 
no  dispute  over  hours.  [302] 

Q.  (Mr.  Ball  continuing)  You  say  definitely 
that  you  made  no  such  statement? 

A.    Yes. 

Q.  And  that  statement  is  just  as  true  as  the  rest 
of  your  testimony? 

Mr.  Walker :     I  will  object  to  that. 

Trial  Examiner  Bokat:  Sustained.  Do  you  want 
to  state  something? 

The  Witness:  I  want  to  state  this,  that,  I  made 
a  statement  to  Mr.  Barth  that  various  employers 
have  thought  because  their  employees  wanted  to 
join  the  union  that  they  are  dissatisfied  with  the 
company ;  that  is  not  so.  People  do  not  join  a  union 
because  they  are  dissatisfied  with  the  employer  in 
every  sense,  but  they  do  want  uniform  conditions  ? 

Q.  (Mr.  Ball,  continuing)  You  did  mention 
that  you  didn't  know  of  any  dispute  about  wages 
and  hours? 

A.  I  said  grievances  against,  Mr.  Barth, — that 
the  employees  didn't  have  any  grievances  against 
Mr.  Barth. 

Q.  You  recall  that  you  called  Mr.  Powell  the 
following  day,  October  23  ? 

A.     That  I  called  Mr.  Powell? 

Q.    Yes.  A.    At  the  Heathman  Hotel  ? 
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Q.    Yes.  A.    Yes.   [303] 

Q.  You  said  that  because  the  comiiany  could 
not  agree  to  Section  1,  you  thought  that  the  company 
should  make  a  counter  proposal? 

A.  I  had  taken  that  up  at  the  previous  meet- 
ing,— comiter  proposal  % 

Q.  You  didn't  make  tliat  statement  on  October 
23? 

A.  Yes,  I  made  the  statement  that  they  should 
make  a  counter  proposal. 

Q.     On  Section  1? 

A.  Not  as  to  Section  1  but  as  to  the  entire  con- 
tract. I  said  that  we  would  take  the  counter  pro- 
posal from  the  company  to  the  employees,  to  see 
what  they  wanted  to  do  about  it. 

Q.  Now,  Mr.  Dixon,  did  you  or  did  you  not  say, 
in  exactly  these  words,  "Since  the  company  could 
not  agree  to  Section  1,  the  C^ompany  should  make 
a  counter  proposal"? 

A.  I  recall  the  counter  proposal,  but  I  didn't  say 
as  to  Section  1. 

Q.     Do  you  deny  that  you  said  it  that  way? 

Mr.  Walker:  I  will  object  to  that. 

Trial  Examiner  Bokat:  I  will  let  it  stand.  Will 
you  read  the  question  back,  Mr.  Reporter? 

(Thereupon  the  question  referred  to  was  read  as 
f  ollow^s : 

"Now,  Mr.  Dixon,  did  you  or  did  not  say,  in 
exactly  these  words,  'Since  the  company  could 
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not   agree  to   Section   1,   the   Company   should 
make  a  counter  proposal'  ")  [304] 

Q.  (Mr.  Ball,  continuing)  Did  you  or  did  you 
not  say  it  that  way? 

A.  I  will  put  it  this  way:  I  said  that  if  they 
couldn't  agree  to  the  contract,  they  should  give  us 
a  counter  projoosal. 

Mr.  Ball:  May  I  have  an  answer  to  the  question'? 

Q.  (Mr.  Ball,  continuing)  Did  you  or  did  you 
not  say  that,  ''Since  the  Company  could  not  agree 
to  Section  1,  they  should  make  a  counter  proposal"? 

A.     No. 

Q.  You  did  not  say  that  they  should  make  a 
counter  proposal  to  Section  1?  A.     No. 

Q.     Do  3^ou  deny  that  you  said  it  ? 

A.     Yes. 

Q.  And  didn't  Mr.  Powell  state  to  you  that  the 
work  of  organizing  the  employees  should  be  left  up 
to  the  employees  and  not  to  the  company? 

A.     No. 

Q.     Do  you  say  that  he  did  not  say  that? 

A.  I  say  that  I  don't  recall  him  saying  that.  I 
don't  know  whether  he  did  or  not. 

I  don't  recall  him  making  that  statement. 

Q.  You  do  recall  that  he  said  that,  since  the 
union  only  discussed  one  section,  no  counter  pro- 
posal for  the  entire  contract  was  called  for?  [305] 

A.  No,  I  don't  recall  him  saying  anything  like 
that. 
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Q.     Do  you  deny  that  he  said  it? 

A.     Yes,  I  will  deny  that  he  said  it. 

Q.  You  now  under  oath  state  that  Mr.  Powell 
did  not  make  that  statement  to  you?  A.     Yes. 

Q.     You  deny  it?  A.     Yes. 

Mr.  Walker:  I  will  object  to  that.  That  i^  repeti- 
tious and  improper  in  form. 

Trial  Examiner  Bokat:  Yes,  but  it  has  been  an- 
swered. Let  us  proceed. 

Q.  (Mr.  Ball,  continuing)  Now,  do  you  recall 
tliat  you  then  asked  Mr.  Pow^ell  when  the  remaining 
provisions  of  the  proposed  contract  made  by  you 
could  be  discussed?  Do  you  recall  that? 

A.  No.  I  still  stand  on  my  last  answer,  that  I 
didn't  ask  for  any  comiter  proposal  on  Section  1. 
I  did  not  ask  for  any  discussion  on  the  balance, 

Q.     Do  you  now  deny 

Mr.  Walker:  Just  a  minute.  Let  him  finish  his 
answer. 

Trial  Examiner  Bokat:  Yes. 

The  Witness :  I  deny  that  at  any  time  I  asked  for 
a  discussion  on  the  balance  of  the  contract.  I  stuck 
on  them  giving  us  a  counter  proposal. 

Q.  (Mr.  Ball,  continuing)  And  you  never  asked 
for  a  discussion  [306]  on  the  remainder  of  the  con- 
tract? 

A.  You  are  speaking  of  this  meeting  here,  and 
I  am  answering  you  for  this  meeting.  If  you  want  to 
go  further,  that  is  a  diiferent  story.  At  this  meeting, 
when  Mr.   Powell  w^as  in  town,  he  left  with  the 
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instructions  that  they  was  going  to  think  it  over 
on  the  matter  of  the  comiter  proposal.  My  answer 
to  Mr.  Powell  was  for  him  to  give  us  a  counter 
])roposal,  and  he  left  with  the  thought  in  mind  that 
he  would  contact,  maybe  it  was  you, — I  don't  know 
who  he  was  to  contact, 

Mr.  Ball:  I  move  to  strike  that  statement  that 
Mr.  PoAvell  left  town  with  the  thought  that  he  would 
do  so  and  so. 

Mr,  Walker :  You  have  been  digging  into  the  wit- 
ness, digging  and  digging  at  him,  and  you  asked  for 
the  very  answer  that  you  got.  I  don't  think  that 
there  is  anything  tliat  should  be  stricken. 

Trial  Examiner  Bokat:  I  will  strike  it  out,  what 
Mr.  Powell  thought.  As  to  the  rest  of  the  answer, 
I  will  let  it  stand. 

Q.  (Mr.  Ball,  continuing)  Up  to  that  time,  you 
had  not  discussed  with  him  the  remaining  provi- 
sions of  your  contract,  other  than  Section  1? 

Mr.  Walker:  I  will  object  to  that  as  having  been 
asked  and  answered. 

Trial  Examiner  Bokat:  Sustained. 

Q.  (Mr.  Ball,  continuing)  Either  on  October  23, 
or  before,  had  you  asked  for  any  discussion  of  the 
remaining  provisions  of  that  [307]  contract? 

Mr.  Walker:  Same  objection. 

Trial  Examiner  Bokat:  I  will  let  it  stand. 

A.  Yes,  tentatively  he  agreed  with  me  to  give 
the  counter  proposal  some  thought.  He  said  that  he 
would  take  it  under  advisement.  So  we  didn't  go 
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into   the   contract   and   just   discussed   generalities, 

about  conditions  in  general,  and  so  on. 

Q.  (Mr.  Ball,  continuing)  You  say  that  Mr. 
Powell  agrees  with  you  to  give  you  a  counter  pro- 
l)osal  in  the  form  of  a  different  contract? 

A.     I  have  ansAvered  that  question. 

Q.     Answer  that  question  "yes"  or  "no". 

Trial  Examiner  Bokat:  Just  a  moment.  I  don't 
think  that  he  can  answer  that  "yes"  or  "no".  In 
a  sense  it  is  repetitious;  the  witness  has  already 
testified  as  to  that  twice,  that  Mr.  Powell  was  going 
to  determine  or  consider  whether  they  were  going  to 
make  any  counter  proposal  to  the  contract,  or  to 
contact  Chicago.  I  don't  know  that  he  used  those 
exact  words,  but  that  is  the  impression  that  I  got 
from  the  testimony.  Let's  see  if  I  can  get  it  clear. 
Will  you  read  the  last  question,  Mr.  Reporter? 

(Thereupon  the  question  referred  to  was  read 
aloud  by  the  reporter  as  follows: 

"You  say  that  Mr.  Powell  agreed  with  you 
to  give  you  a  counter  proposal  in  the  form  of  a 
diif erent  contract  ?  "  ) 

Trial  Examiner  Bokat:  You  ma}^  answer  that 
"yes"  or  "no".  [308] 

A.  He  did  not  agree.  I  will  have  to  state  the 
history.  He  would  not  agree  to  anything,  to  be 
truthful  about  it. 

Mr.  Ball :  I  move  to  strike  that  as  an  opinion  and 
conclusion  of  the  witness,  that  he  would  not  agree 
to  anything. 
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Mr.  Landye:  Mr.  Examiner,  on  these  qnestions, 
the  way  they  are  being  asked,  in  an  argumentative 
form,  I  will  object.  And  I  will  object  particularly 
to  this  question  as  having  already  been  asked  and 
answered  three  or  four  times. 

Mr.  Ball:  May  I  state  for  the  record  that  I  am 
dealing  with  a  very  evasive  witness,  and  constantly 
interrupted  by  objections  of  counsel,  which  permits 
the  witness  to  understand  what  counsel  want  him  to 
be  on  guard  against,  and  I  must  have  some  lati- 
tude,  

Mr.  Walker:  That  shovrs  that  counsel  is  just  the 
kind  of  an  attorney  that  I  thought  counsel  was.  The 
witness  has  been  answering  the  questions  directly, 
and  whenever  the  witness  stated  that  he  didn't 
recollect,  counsel  has  prodded  him  with  some  very 
improper  questions,  in  an  attempt  to  mislead  the 
witness  by  the  sort  of  questions  he  has  asked  the 
witness. 

Trial  Examiner  Bokat :  I  think  that  we  have  had 
enough  of  this  petty  bickering.  We  have  gotten 
along  very  fine  up  to  this  time,  and  I  don't  see  why 
we  should  not  continue  in  the  same  spirit.  I  know 
it  is  getting  towards  the  end  of  the  day  and  every- 
body is  tired,  but  let  us  relax.  Let  us  have  the  ques- 
tion. I  don't  want  all  the  objections,  but  let  me 
hear  the  question.  [309] 

(Thereupon  the  question  referred  to  was  again 
read  aloud  by  the  reporter  as  follows: 
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''Q.  You  say  that  Mr.  Powell  agreed  with 
you  to  give  you  a  counter  proposal  in  the  form 
of  a  different  contract?") 

Trial  Examiner  Bokat :  Try  to  answer  that.  We 
will  strike  out  the  previous  answer,  and  start  over 
again. 

A.  I  did  not  state  that  he  agreed.  We  tried  to 
persuade  him  to  agree  on  giving  us  a  counter  pro- 
posal. I  myself  stated  there  at  this  meeting,  that 
I  desired  a  counter  proposal.  Later  on,  I  stayed  at 
the  meeting  for  about  two  hours  after  the  rest  of 
them  left,  and  it  got  to  more  or  less  or  a  friendly 
discussion, — ^not  an  argument, — as  to  what  our  fu- 
ture relationships  with  Montgomery  Ward  would 
be,  and  I  was  convinced  that  Montgomery  Ward 
would  negotiate  with  us  at  that  time,  and  I  wanted 
them  to  submit  a  counter  proposal.  Mr.  Powell  said 
that  he  was  not  at  liberty  to  submit  a  counter  pro- 
posal, but  said  that  he  would  consider  the  thing, — 
not  that  he  agreed,  but  that  he  would  consider  it. 
And  those  are  the  facts. 

Q.  (Mr.  Ball,  continuing)  Now,  didn't  you  ask 
him  at  that  time  when  he  would  next  be  in  Port- 
land for  a  discussion? 

A.  Yes,  and  he  said  that  he  was  not  quite  sure. 
He  said  in  about  two  weeks. 

Q.  And  he  mentioned  the  fact  that  he  intended 
to  be  in  Portland  when  Mr.  Estabrook  asked  for  a 
meeting? 


vs.  Montgomery  Ward  d  Co.  439 

(Testimony  of  Fred  Dixon.) 

A.  I  don't  recall  that.  I  don't  recall  him  saying 
that.  [310] 

Q.  And  you  said  to  him,  did  you  not,  that  you 
would  keep  in  touch  with  Mr.  Estabrook  to  find 
out  when  he  would  be  in  Portland? 

A.     I  did  what? 

Q.  Did  you  or  did  you  not  say  that  you  would 
keep  in  touch  with  Mr.  Estabrook  and  find  out  when 
Mr.  Powell  would  be  in  Portland"? 

Mr.  Walker:  Same  objection. 

Trial  Examiner  Bokat:  Overruled. 

A.  I  don't  recall  saying  that  I  would  keep  in 
touch  with  Mr.  Estabrook. 

Q.  (Mr.  Ball,  continuing)  Now,  you  recall  on 
November  12  Mr.  Powell  telephoning  you? 

A.     Yes. 

Q.  And  he  told  you  at  that  time  that  he  was  in 
for  this  meeting  with  Mr.  Estabrook? 

A.  No.  Mr.  Powell  called  me  uj)  about  five 
o'clock,  at  the  time  I  was  about  ready  to  leave  the 
office.  He  said  that  he  had  had  a  meeting  all  day, 
or  a  part  of  the  day,  with  Mr.  Estabrook,  and  that 
he  was  through  with  Mr.  Estabrook,  and  wanted  to 
know  if  I  could  meet  with  him  the  next  day.  I  told 
him  1  was  sorry  that  I  could  not,  because  I  was 
leaving  for  San  Francisco  to  attend  a  conference 
there  which  had  been  set  for  about  six  months  pre- 
vious. 

Q.     Mr.  Powell  stated  to  you  that  the  thing  to 


440  Nat'l  Labor  Relations  Board 

(Testimony  of  Fred  Dixon.) 

do  was  to  sit  down  and  discuss  the  remaining  pro- 
visions of  the  contract,  didn't  [311]  he? 

A.  No,  the  discussion  was  very  brief.  He  said, 
'^You  are  leaving  for  San  Francisco.  Can  you  let 
me  know  where  you  are  staying  in  San  Francisco?" 

And  I  said,  ''Yes,  I  can.  I  will  be  stopping  at  the 
Empire  Hotel  in  San  Francisco,"  and  he  told  me 
that  he  would  be  there  aromid  Saturday  himself. 

Q.  And  didn't  he  suggest  to  you  that  the  purpose 
of  the  next  meeting  with  you  would  be  to  discuss 
the  remaining  provisions  of  your  proposed  con- 
tract ? 

A.     No,  he  didn't  say  the  remaining  provisions. 

Q.     Other  than  Section  1? 

A.  He  said  that  he  wanted  to  meet  with  me.  I 
don't  recall  him  saying  w^hat  he  wanted  to  discuss. 

Q.  Have  you  any  memorandum  of  your  various 
discissions,  to  refresh  your  recollection? 

A.     I  have  in  my  head. 

Q.  You  are  speaking  entirely  without  any  memo- 
randum of  what  was  said  in  the  meetings'? 

A.  No,  we  don't  take  down  minutes  of  meetings 
and  discussions,  no. 

Q.  Isn't  it  a  fact  that  when  Mr.  Powell  yu.o- 
gested  the  meeting,  you  stated  that  you  would  be 
glad  to  have  a  meeting  with  him  when  you  got  back 
to  Portland,  and  you  asked  him  if  he  could  meet 
you  the  first  of  the  following  week,  and  he  men- 
tioned tliat  [312]  he  would  not  l)e  back  froni  0:ik- 
land  until  the  first  of  the  following  w^eek? 
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A.  I  said  that  I  would  be  in  Oakland  by  Sat- 
urday. 

Q.     But  not  before   Saturday? 

A.  That  if  he  would  contact  nie,  if  I  would  stay 
over  and  get  over  to  Oakland  by  Saturday. 

Q.  Didn't  you  say  that  you  had  to  come  back 
to  Portland? 

A.  No;  I  said  the  conference  ended  on  Satur- 
day. He  asked  nie  specifically  if  I  would  be  willing 
to  go  over  to  Oakland  and  see  him. 

(J.     How  did  that  come  about  t 

A.  Well,  he  asked  me  if  I  would  lay  over  in 
Oakland. 

Q.     Until  the  first  of  the  following  week? 

A.    Yes. 

Q.  Didn't  you  suggest  that  he  come  to  Portland 
the  Aveek  of  November  25? 

A.     Not  to  my  knowledge;  I  don't  recollect. 

Q.  In  the  course  of  this  telephone  conversation, 
didn't  you  suggest  to  Mr.  Powell  that  he  come  to 
Portland  the  week  of  November  25? 

A.  I  don't  recall  the  dates  there,  but  I  asked 
him  to  set  the  date. 

Q.  And  Mr.  Powell  replied  that  he  could  not  be 
sure  to  be, — he  could  not  be  sure  at  present  whether 
he  could  get  back  that  week?  [313]  A.     Yes. 

Q.  And  you  said  that  you  would  not  be  down  in 
San  Francisco  or  Oakland  again  until  the  latter 
part  of  December,  after  this  trip? 
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A.  That  I  would  not  ])e  back  in  Oakland  until 
December  ? 

Q.  That  you  would  not  be  making  a  second  trip 
to  Oakland  until  the  latter  part  of  December. 

A.  No,  I  couldn't  have  said  that,  because  I  have 
made  only  one  trip  to  San  Francisco.  There  would 
be  no  reason  for  me  going  to  San  Francisco;  I 
would  have  no  business  there. 

Q.  Mr.  Powell  stated  that  he  would  call  you  the 
next  time  he  was  in  Portland,  didn  't  he  ? 

A.  No.  He  agreed  to  contact  me  in  San  Fran- 
cisco. 

Q.  And  you  stated  at  that  time  that  you  had 
not  kept  in  touch  with  Mr.  Estabrook,  and  had  for- 
gotten to  do  so?  A.     No,  sir. 

Q.     You  deny  that?  A.     Yes. 

Q.     Are  you  acquainted  with  Thomas  Wliite? 

A.     I  have  met  him  in  San  Francisco. 

Q.  Do  you  know  about  the  formation  of  this 
committee  to  speak  for  the  A  F  of  L  against  Mont- 
gomery Ward  in  the  eleven  Western  States'? 

A.  The  formation  of  a  committee  to  speak 
against  Montgomery  Ward?  [314] 

Q.  To  deal  with  Montgomery  Ward  in  the  eleven 
Western  States'? 

A.  Using  the  term  "to  speak  against  Montgom- 
ery Ward",  I  don't  know  of  any  committee  like 
that. 

Q.     To  negotiate  with  Montgomery  Ward  and  to 
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deal  with  Montgomery  Ward  in  the  eleven  western 

states  ? 

You  know  of  such  a  committee? 

A.  Yes.  I  was  tentatively  on  one  of  the  com- 
mittees. 

Q.  You  knew  that  Mr.  White  was  the  spokes- 
man for  that  committee,  did  you  not? 

A.     Yes. 

Q.  And  that  committee  was  to  speak  for  both 
the  warehousemen  and  the  retail  clerks? 

A.  Well,  they  represented  the  general  organiza- 
tions that  were  to  start  negotiations,  with  the  imder- 
standing  that  the  Local  Unions  would  ratify  or  ac- 
cept anything,  or  reject  it. 

Q.  But  they  had  that  authority,  to  start  nego- 
tiations, in  the  beginning?  A.     Yes. 

Q.  On  November  25,  you  called  Mr.  Barth  and 
asked  to  have  an  appointment,  stating  that  you 
wanted  to  meet  with  company  representatives  on 
December  9  and  10? 

A.     I  asked  the  Company  to  meet  with  us? 

There  was  so  many  calls  during  that  week,  I 
couldn't  recall. 

Q.  And  during  the  course  of  that  call,  you  stated 
that  you  thought  the  company  was  stalling  in  order 
to  get  through  the  [315]  Christmas  season,  didn't 
you?  Didn't  you  bring  up  the  Christmas  season? 

A.  You  mean  did  I  make  the  statement  to  Mr. 
Barth? 

Q.     Yes,  you  made  that  statement  to  Mr.  Barth? 
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A.  I  made  the  statement  to  Mr.  Barth  that  I 
thought  the  comj^any  was  giving  us  the  rmiaround 
in  refusing  to  meet  with  us. 

Q.  Did  you  not  make  a  statement  that  had  par- 
ticular reference  to  the  Christmas  season,  that  you 
thought  Montgomery  Ward  was  attempting  to  post- 
pone negotiations  until  after  the  Christmas  season? 

A.     I  don't  recall  making  that  statement. 

Q.     Well,  do  you  deny  that  you  made  it? 

Mr.  Walker :  I  will  object  to  that. 

Trial  Examiner  Bokat :  Yes. 

Mr.  Ball:  Mr.  Examiner,  there  is  a  difference  be- 
tween having  the  witness  say  that  he  doesn't  recall 
or  that  he  did  not  make  the  statement. 

Trial  Examiner  Bokat:  I  understand  that.  I  will 
reinstate  the  last  question.  Read  it,  Mr.  Nelson. 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.     Yes. 

Q.  (Mr.  Ball,  continuing)  Mr.  Barth  said  to  you, 
did  he  not,  that  he  thought  that  when  the  represen- 
tatives of  the  company  and  you  got  together,  that 
they  could  agree  on  many  sections  of  the  [316] 
contract  ? 

A.  Mr.  Barth  said  this, — I  don't  know^  whether 
I  should  say  it, — that  he  felt  that  our  Local  Union 
and  Mr.  Barth  himself  could  get  together  on  the 
terms  of  this  contract,  but  it  was  entirely  out  of  his 
hands,  and  it  was  up  to  the  company  to  negotiate 
the  contract. 
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Q.  Didn't  he  state  that  between  you  and  him  and 
Mr.  Powell,  an  agreement  could  be  reached  on  the 
provisions  of  the  contract,  he  thought? 

A.  He  said  that  we  were  not  so  far  apart,  so  far 
as  he  was  concerned,  on  the  agreement,  and  that  if 
the  Local  Union  and  he, — that  the  Local  Union  and 
he  could  get  together  on  the  terms  of  the  contract, 
and  I  was  confident  of  that  myself. 

Q.     That  was  on  December  5? 

A.     I  think  so. 

Q.  Now,  on  the  same  day,  Mr.  Barth  called  you 
back,  stating  that  he  had  talked  with  Mr.  Powell 
on  the  telephone?  A.     I  believe  he  did. 

Q.  And  Mr.  Powell, — and  Mr.  Barth  said  he 
had  understood  from  Mr.  Powell  that  a  negotiator 
was  appointed  to  represent  the  Retail  Clerks  and 
the  Warehousemen  in  the  eleven  western  states,  and 
he  mentioned  tliat  in  the  telephone  call? 

A.  He  stated  that  he  felt  that  they  were  nego- 
tiating in  Oakland. 

Q.     Yes.  [317] 

A.  And  I  said  that  they  were  negotiating  in 
Oakland  for  Oakland,  while  we  were  negotiating 
here  for  ourselves.  And  then  I  stated  that,  if,  as 
I  stated,  we  couldn't  get  together,  and  if  it  was  too 
far  for  the  comT)any  to  be  rumiing  between  Portland 
and  Oakland,  that  we  authorized  them  to  start 
dealings  for  us  over  there. 

Q.  That  Mr.  White  had  been  authorized  to  rep- 
resent you? 
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A.  That  he  was  to  represent  the  Warehousemen's 
Council. 

Q.     And  to  speak  for  your  union  as  well? 

A.  No.  We  had  the  Retail  Clerks'  representa- 
tives to  speak  for  the  International. 

Q.  But  the  committee,  of  which  Mr.  White  was 
a  spokesman,  was  to  represent  the  Retail  Clerks 
and  the  Warehousemen? 

A.     The  committee,  yes.  In  a  general  way. 

Mr.  Ball :  I  am  through  with  this  witness. 

Trial  Examiner  Bokat:  Any  redirect? 

Redirect  Examination 

Q.  (Mr.  Walker)  I  call  attention  to  your  testi- 
mony on  cross  examination  to  the  effect  that,  in  a 
telephone  conversation  with  Mr.  Barth,  you  stated 
that  if  the  dealings  were  between  the  Local  and 
himself,  he  felt  that  progress  could  be  made,  or 
words  to  that  effect?  A.     Yes. 

Q.  Now,  did  Mr.  Barth  exj^lain  to  you  what  posi- 
tion he  held  in  the  matter?  [318] 

A.  Yes,  he  explained  that  he  was  the  local  man- 
ager, and  on  that  type  of  matters,  they  were  taken 
up  higher,  to  men  like  Mr.  Powell  or  representa- 
tives of  that  sort,  and  were  not  taken  up  witli  the 
local  managers,  and  that  the  company  had  these 
men  to  deal  on  this  type  of  matters. 

Mr.  Walker:  That  is  all. 

Trial  Examiner  Bokat:  Mr.  Dixon,  it  has  been 
stipulated   that   a  number  of  employees  who  have 
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been  classified  should  be  excluded  or  may  be  ex- 
cluded as  not  being  eligible  for  membership  to  your 
union.  Can  ,you  state  the  reasons  for  their  ineligi- 
bility? 

The  Witness:  Well,  the  sign  painters,  take  them 
as  an  example:  they  belong  to  the  Sign  Painters 
International  Union.  Also,  take  the  watch  repair- 
men, they  belong  to  the  Watch  Makers.  As  the 
Company  knows,  their  union  of  watchmakers,  their 
employees,  members  of  the  Watch  Makers'  Union 
have  been  working  for  Ward's  for  years.  Then  there 
are  the  linoleum  layers,  and  Mr.  Bartli  knows  that 
we  have  sat  down  in  conference  with  those  men  in 
negotiating  contracts.  Then  there  are  the  Tailors, 
who  have  worked  under  a  union  set-up.  As  I  under- 
stand it,  from  the  Tailor 's  Union,  Montgomery  Ward 
is  a  party  to  the  set-up  of  employers  where  the 
employers  have  agreed  upon  a  wage  stipulation. 
There  are  a  number  of  organizations  that  work  un- 
der that  contract.  I  understand  that  Montgomery 
Ward  is  a  member  of  the  Association  where  these 
people  are  signed  [319]  up  under  a  contract,  and 
these  Tailors  have  been  working  there  under  that 
set-up. 

All  these  different  set-ups,  are  set-ups  that  deal 
with  different  occupations,  and  under  the  jurisdic- 
tion of  different  International  Unions.  As  to  deal- 
ing with  Montgomery  Ward  for  various  members  of 
these  different  International  Unions,  which  are  af- 
filiated with  the  A  F  of  L,  we  have  absolutely  no 
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right  to  do  so.  They  have  a  right  to  deal  for  them- 
selves. If  we  wanted  to  deal  for  them,  mider  the 
A  F  of  L,  we  would  get  into  a  jurisdictional  squab- 
ble.  We  couldn't  stay  in  the  A  F  of  L  and  do  that. 

Trial  Examiner  Bokat :  Do  you  know  whether  or 
not  the  Company  has  bargained  with  any  other  clas- 
sifications of  employees  which  you  have  just  men- 
tioned, sucli  as  the  sign  painters,  the  lineoleiun  lay- 
ers, tailors,  and  so  on? 

The  Witness :  I  mentioned  the  tailors. 

Trial  Examiner  Bokat:    Excluding  the  tailors. 

The  Witness:  I  am  speaking  of  one  that  I  hap- 
pened to  be  present  at  when  a  tentative  settlement 
was  made.  That  was  with  reference  to  the  Lin^^oleum 
Layers.  Tliey  had  a  non-union  liuf^'oleum  layer 
that, 

l^rial  Examiner  Bokat:  I  don't  care  about  the 
details. 

Mr.  Ball:  I  think  that  the  details  are  important, 
because  it  was  not  a  collective  bargaining  session. 

Mr.  Walker:  That  is  agreeable  with  me,  that  they 
have  not  [320]  dealt  collectively  with  the  Lineoleum 
Layers. 

Ti'ial  Examiner  Bokat:  What  I  want  to  find  out 
is  why  the  I'nion  excludes  such  classifications  of 
employees  from  the  appropriate  unit. 

The  Witness:    Because  it  is  a  craft  organization. 

Recross  Examination 
Q.     (Mr.    liall,   continuing)     Of  course,  you  are 
not   attem])ting  to  tell   us  that  you  have  repeated 
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everything,  or  exactly  the  words  that  Mr.  Powell 
stated  in  the  meetings  that  you  had  with  him,  but 
you  are  giving  your  recollection  of  the  sense  of  his 
answers  ?  A.     Yes. 

Q.  You  recall  that  at  the  first  meeting,  you  asked 
whether  the  company  would  sign  a  contract? 

A.  That  I  asked  whether  the  Company  would 
sign  a  contract? 

Q.     Yes. 

A.     That  is  what  we  were  negotiating  for. 

Q.  Do  you  recall  that  Mr.  Powell  said  that  he 
did  not  know  of  any  contracts  that  the  Company  had 
signed  up  to  that  date  ? 

A.  He  stated  that  the  company  does  not  sign  a 
contract.  He  said  that  they  could  agree  to  an  agree- 
ment, but  they  did  not  sign  a  contract.  I  told  liim 
that  I  thought  they  did,  and  I  thought  that  the  com- 
pany did  have  an  agreement, 

Q.  Did  he  sa}^  that  they  didn't  sign,  or  hadn't 
signed?  A.     He  said  that  they  didn't  sign. 

Q.  Are  you  sure  that  the  word  was  not  ^'hadn't" 
instead  of  [321]  "didn't"? 

Mr.  Walker:  Well,  I  will  object  to  that. 

Trial  Examiner  Bokat :  Suppose  that  you  reframe 
your  question,  Mr.  Ball. 

Q.  (Mr.  Ball,  continuing)  But  he  might  have 
said  that  the  comj^any  had  not,  and  you  misunder- 
stood him  and  thought  that  he  said  that  the  comj^any 
did  not? 

A.     He  made  the  statement  that  they  did  not  sign 
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contracts.    He  didn't  say  they  would  not,  but  he 

stated  that  they  did  not. 

Q.  And  he  did  add  that  they  didn't  know  of  any 
that  they  had  signed? 

A.     I  contended  that  they  liad,  and  I  said, 

Q.     (Interposing)    You  contended  that  they  had? 

A.  I  contended  that  they  had,  and  he  said  there 
v.'as  no  signed  contract,  to  his  knowledge. 

Trial  Examiner  Bokat:  I"p  to  tliat  particular 
time  ? 

The  Witness:  That  is  right.  I""])  1o  that  partic- 
ular time. 

Trial  Examiner  Bokat:  All  right.  Are  there  any 
further  questions  of  this  witness?  The  witness  is 
excused. 

(Witness  excused) 


Mr.  Walker:  Mr.  Allen.  I  might  state  that  Mr. 
Allen  is  a  short  witness. 

S.  EUGENE  ALLEN 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
was  examined  after  being  duly  sworn,  and  testified 
as  follows:  [322] 

Trial  Examiner  Bokat:  Give  us  your  full  name 
and  address. 

The  Witness:  S.  Eugene  Allen.  I  live  at  1536 
N.  E.  r)8th  Avenue. 

Trial  Examiner  Bokat:   What  is  your  last  name? 

The  Witness:   Allen,  (spelling) 
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Direct  Examination 

Q.     (Mr.  Walker)    What  is  your  occupation? 

A.     President  of  the  Office  Employees'  Union. 

Mr.  Ball:  I  would  appreciate  it  if  you  would 
speak  up  a  little  louder,  Mr.  Allen. 

The  Witness:  Yes,  I  will.  I  am  president  of  the 
Office  Employees'  Union. 

Q.  (Mr.  Walker,  continuing)  How  long  have 
you  held  that  position? 

A.     Oh,  for  about  five, — four  years,  I  guess. 

Q.  In  your  capacity  as  President  of  that  organi- 
zation, have  you  had  occasion  to  meet  with  any  of 
the  representatives  of  Montgomery  Ward  &  Com- 
pany? A.     Yes,  I  did  on  three  occasions. 

Q.     Were  those  the  three  meetings  in  December? 

A.     That  is  right. 

Q.     In  any  of  those  meetings,  did  you  take  part? 

A.  Do  you  mean,  did  I  enter  into  the  discus- 
sions ? 

Q.     Yes.  A.     Yes,  I  did.  [323] 

Q.     Can  you  fix  which  meeting  it  was? 

A.  I  think  in  all  three  meetings,  probably,  but 
I  recall  particularly  the  things  that  were  said  by 
myself  in  the  second  and  third  of  those  meetings. 

Trial  Examiner  Bokat:  That  would  be  on  the 
14th  and  16th  of  December? 

The  AYitness:   That  is  correct. 

Q.  (Mr.  Walker,  continuing)  Was  a  form  of 
contract  similar  to  Board's  Exhibit  7  before  the 
parties  at  each  or  both  of  those  meetings  ? 
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A.  Yes,  I  think  there  was  at  both  of  the  meet- 
ings. 

Q.  What  was  said  by  you  at  the  meeting  of  the 
14th,  or  16th? 

A.  I  recall,  of  course,  entering  into  discussions 
at  times,  now  and  then,  a  little  bit,  but  principally, 
the  thing  that  I  recall  was  asking  the  company  offi- 
cials who  were  present, — I  think  it  was  on  the  14th, 
— if  they  would  sign  an  agreement  with  the  unions 
which  provided  for  the  same  hours,  wages  and 
working  conditions  as  prevailed  at  the  plant  before 
the  strike  was  called. 

Q.     Was  there  an  answer  to  that  question"? 

A.     Yes. 

Q.     What  was  the  reply? 

A.  Mr.  Powell  answered  "no",  and  then  Fed- 
eral Conciliator  Ashe  asked  some  questions, — he 
asked  the  same  question  again,  [324]  perhaps  re- 
phrasing it,  but  essentially  the  same,  and  Mr.  Pow- 
ell rejilied  to  that,  that  he  would  have  to  consider 
the  matter. 

Q.  What  had  occurred  inunediately  prior  to  this 
time  which  prompted  your  question? 

A.  My  asking, — are  you  asking  why  I  asked  the 
question  ? 

Q.     Yes. 

A.  Really,  the  reason  I  asked  the  question  was 
because  we  were  apparently  making  no  progress, 
and  I  had  doubts  in  my  mind  as  to  whether  we  could 
get  a  signed  agreement.  I  doubted  whether  the 
company  would  sign  any  agreement. 
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Mr.  Ball:  I  move  to  strike  that  as  an  opinion 
and  conclusion  of  the  witness,  the  doubts  that  the 
witness  had  in  his  mind. 

Trial  Examiner  Bokat:  Yes. 

Q.  (Mr.  Walker,  continuing)  What  had  gone  on 
I^reviously  ? 

A.  The  discussion  centered,  of  course,  around 
the  agreement  that  had  been  proposed  by  the  Union 
to  the  company. 

Q.     By  the  Office  Workers? 

A.  Well,  all  three  were  being  discussed  jointly, 
and  I  think  probably  the  Office  Workers'  Agree- 
ment had  not  been  particularly  mentioned  up  to 
this  pomt. 

Trial  Examiner  Bokat :  Had  one  been  submitted,  a 
separate  contract  *? 

The  Witness :  Yes,  one  was  submitted  at  this  meet- 
ing of  the  14th.  [325] 

Trial  Examiner  Bokat:  You  say  that  a  contract 
was  submitted  on  behalf  of  the  Office  Workers? 

The  Witness:  Yes,  on  the  second  meeting.  I  am 
sure  it  was  on  the  second  meeting;  that  would  be 
the  14th. 

Trial  Examiner  Bokat :  Do  you  have  a  coj^y  of  it  ? 

The  Witness:  I  don't  have  it  myself. 

Mr.  Walker:  I  have  a  copy. 

The  Witness:  I  haven't  one  myself. 

Trial  Examiner  Bokat:  All  right.  I  don't  want  to 
be  premature. 


454  Nat'l  Lahor  Relations  Board 

(Testimony  of  S.  Eugene  Allen.) 

Q.  (Mr.  Walker,  continuing)  What  agreements 
were  discussed  up  to  that  point? 

A.  The  Warehousemen's  agreement,  particular- 
ly, with  some  reference  to  the  Clerks.  You  under- 
stand that  the  agreements  were  largely  identical  in 
many  parts,  and  while  we  discussed  those  particu- 
lar parts,  we  were  not  specifically  mentioning  the 
Warehousemen,  the  Office  Employees  or  Retail 
Clerks,  because  of  their  almost  identical  proposals. 

Q.  (Mr.  Walker,  continuing)  Now,  was  there 
any  discussion  with  any  of  the  representatives  of 
the  company  concerning  that  j)articular  matter? 

A.  I  don't  know  which  matter  you  have  refer- 
ence to. 

Q.     Was  Mr.  Langford  at  that  meeting? 

A.     Yes. 

Q.  At  the  meeting,  which  contract  was  discussed 
first,  if  you  [326]  recall,  the  Warehousemen  or  the 
Retail  Clerks'? 

A.     That  is  right;  the  Warehousemen's. 

Q.  Was  there  any  discussion  about  the  maimer 
in  which  the  Retail  Clerks'  agreement  would  be  dis- 
cussed or  gone  over  in  relation  to  the  Warehouse- 
men's agreement? 

A.  Well,  my  recollection  is  that  the  discussion 
revolved  largely  around  certain  provisions  that  were 
common  to  all  agreements,  and  it  was  assumed  by 
all  ])arties  present  that  we  would  get  down  to  the 
])articular  diiferentials  in  wage  scales  later  on. 
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Q.  Was  anything  said  about  the  relationship 
of  the  Retail  Clerks'  Agreement  to  the  Warehouse- 
men's agreement? 

A.  I  don't  recall  any  particular  discussion  on 
that  point. 

Q.  Now,  do  you  recall  anything  further  said  by 
yourself  at  either  of  these  meetings,  the  14th  or  the 
16th?  A.     Yes. 

Q.     What  was  it? 

A.  I  remember  discussing  some  of  the  provisions 
of  the  agreements  that  were  before  us.  On  the  meet- 
ing of  the  16th,  which  would  have  been  the  last 
meeting,  I  recall  that  we  went  over  the  agreements 
of  all  three  of  the  unions,  section  by  section,  in  an 
effort  to  find  something  that  we  could  agree  upon 
there. 

Mr.  Ball:  I  move  to  strike  "in  an  effort  to",  and 
what  follows.  [327] 

Trial  Examiner  Bokat:  That  may  be  stricken. 

Mr.  Walker:  That  is  all. 

Trial  Examiner  Bokat :  You  may  cross  examine. 

Cross  Exammation 

Q.  (Mr.  Ball)  You  have  something  to  do  with 
the  Oregon  Labor  Press,  in  addition  to  your  posi- 
tion ?  A.     Yes. 

Q.     What  is  your  position  there? 

A.     I  am  the  editor. 

Q.  I  assume,  in  that  connection,  you  keep  in 
touch  with  most  labor  matters  in  Portland? 
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A.  I  assume  I  do,  although  some  of  my  readers 
assume  that  I  don't. 

Q.  Well,  as  a  matter  of  fact,  before  you  went 
into  this  meeting  of  December  13,  you  had  discussed 
and  knew  that  Mr.  Landye  was  preparing  charges 
against  Montgomery  Ward  for  failure  to  bargain 
collectively  with  the  Warehousemen? 

A.     No,  I  did  not. 

Q.  That  is  one  bit  of  news  that  had  escaped  you 
before  you  went  into  the  meeting? 

A.  Yes,  I  am  afraid  that  was  a  scoop  that  I 
missed. 

Q.  Now,  at  the  time  of  the  discussions  about  the 
written  contract,  you  recall  Mr.  Powell's  first  reply 
to  your  question,  to  the  effect  that  your  question 
was  premature?  Do  you  remember  that  he  used  the 
word  "premature"?  [328] 

A.     I  don't  recall  that  he  did. 

Q.     Don't  you  recall, 

A.  (Witness  interj^osing)  I  am  not  denying  it; 
I  am  saying  that  I  don't  recall  it. 

Q.  Don't  you  recall  that  he  suggested  that  the 
question  of  the  form  of  agreement  should  be  post- 
poned imtil  after  the  contents  of  the  agreement 
had  been  decided  upon  or  settled? 

A.  Well,  there,  again,  it  is  possible  that  he  did, 
but  I  don't  recall  it. 

Q.  Do  you  remember  Mr.  Denecke  asking  you 
then, — you  know  who  Mr.  Denecke  is? 
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A.     Yes. 

Q.  Whether  or  not  your  union  would  sign  any 
contract  that  would  just  embody  the  present  prac- 
tices of  the  company  in  the  matter  of  hours,  wages 
and  the  like? 

A.  I  don't  recall  whether  it  was  Denecke.  As  a 
matter  of  fact,  I  have  a  recollection  that  Mr.  Powell 
inquired  if  w^e  were  submitting  that  as  a  proposal. 

Q.  And  you  said  no,  that  you  were  not?  Who- 
ever asked  you  the  question? 

A.  I  don't  recall  that  I  answered  it,  but  I  very 
probably  would  have  ansv»'ered  it  that  way,  if  I  did. 

Q.  Did  Mr.  Powell  state  that  it  was  a  hypotheti- 
cal question?  You  remember  he  used  the  phrase 
' '  hypothetical  question ' '  ? 

A.     I  don't  remember  that. 

Q.     You  are  not  denying  it?  [329] 

A.  Well,  there  was  lots  of  discussion  and  talk. 
He  may  have  used  a  word,  and  I  would  not  recall  it. 

Q.  Now,  you  will  recall  that  there  was  consid- 
erable discussion  in  detail  about  a  number  of  sec- 
tions in  the  contract  that  could  be  agreed  upon,  and 
that  discussion  did  take  place  ? 

A.     I  am  sorry.  Will  you  read  that  again? 

Trial  Examiner  Bokat:  Yes,  will  you  read  the 
question  back  to  the  witness,  Mr.  Nelson? 

(Thereupon  the  last  question  was  read  by  the  re- 
porter as  above  recorded.) 

A.     I  don't  recall  any  sections  were  agreed  upon. 
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Q.  (Mr.  Ball)  Do  you  recall  a  discussion  of  Sec- 
tion 4,  for  example,  in  the  Retail  Clerks'  Union 
contract?  On  holidays? 

A.  I  remember  some  discussion  about  the  holi- 
days. I  remember  that  it  was  discussed. 

Q.  And  you  remember  that  was  agreed  upon, 
don't  you? 

A.  As  I  recall  it,  the  company  asked  if  we 
would  be  willing  to  change  one  holiday.  I  believe 
it  was  Washington's  Birthday. 

Q.     With  that  exception,  it  was  agreed  upon? 

A.  And  they  asked  the  Union,  and  the  Union 
agreed  to  that. 

Q.    It  was  agreed  to? 

A.  I  don't  know  whether  Mr.  Powell  agreed  to 
it,  by  that  language. 

Q.  At  least,  there  was  no  further  objection  raised 
by  the  company  to  that  section?  [330] 

A.     I  don't  recall  that  there  was. 

Q.  There  were  a  number  of  other  sections  of  the 
contract  under  the  same  category,  similarly 
treated  ? 

A.     What  do  you  mean  by  "similarly  treated"' 

Q.  Where  there  was  a  minor  change  in  the  form 
of  agreement,  or  in  which  there  was  no  change? 

A.  There  were  some  sections  where  it  was  ap- 
parent that  we  were  not  very  far  apart. 

Mr.  Ball:  That  is  all. 

Trial  Examiner  Bokat:  Any  redirect? 

Mr.  Walker:  No. 
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Mr.  Ball :  Just  a  minute.  May  I  ask  another  ques- 
tion? 

Trial  Examiner  Bokat:  Go  ahead. 

Q.  (Mr.  Ball,  continumg)  Mr.  Allen,  upon  this 
matter  of  signing  the  contract,  you  will  recall  that 
Montgomery  Ward  caused  an  advertisement  to  be 
printed  in  the  press  that  they  would  sign  a  con- 
tract and  reduce  it  to  writing  if  an  agreement  could 
be  reached? 

Mr.  Landye:  Anything  that  Montgomery  Ward 
would  cause  to  be  printed,  would  be  self-serving, 
and  binding  upon  them,  and  not  upon  us. 

Trial  Examiner  Bokat:  That  is  correct.  But  he 
may  answer  the  question. 

The  Witness:  Now,  what  was  the  question? 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion, Mr.  [331]  Reporter? 

(Thereupon  the  pending  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

Mr.  Walker:  I  object  to  that  on  the  ground  that 
the  instrument  speaks  for  itself,  In  answer  to  that, 
the  document  is  the  best  evidence. 

Trial  Examiner  Bokat:  The  objection  is  well 
founded,  but  I  will  permit  it,  to  save  time. 

A.  I  don't  recall  every  ad.  I  do  recall  them  run- 
ning some  ads  in  the  papers. 

Q.  (Mr.  Ball,  continuing)  You  do  recall  what 
they  said? 

A.  Well,  in  a  general  way,  yes,  I  do.  Do  you 
want  me  to  tell  what  I  recall  they  said  ? 
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Q.  Yes,  that  would  be  a  good  way  to  test  your 
recollection. 

A.  Yes,  I  think  so;  in  fact,  I  am  sure.  They  said 
that  no  dispute  existed  as  to  wages,  hours  and  con- 
ditions in  the  plant,  that  the  dispute  was  over  a 
closed  shop.  Of  course,  they  ran  a  number  of  days. 
I  can't  recall  every  one. 

Q.     How  many? 

A.  I  think  they  ran  ads  in  both  the  Portland 
dailies  for  a  couple  of  times,  perhaps,  during  the 
earlier  days  of  the  strike.  I  think  that  they  had  two 
ads  in  each  Portland  daily,  and  then  about  two 
weeks  ago,  similarly. 

Trial  Examiner  Bokat:  Mr.  Ball,  are  you  going 
to  try  the  case  on  what  was  said  in  the  newspapers, 
or  what  took  place  in  [332]  the  conferences'? 

Mr.  Ball:  I  think  it  is  obvious  what  the  purpose 
is. 

Trial  Examiner  Bokat :  I  assume  you  are  offering 
it  to  show  the  good  faith  of  the  company.  I  am 
merely  trying  to  find  out. 

Mr.  Ball:  It  seems  to  me  that  the  purpose  of  any 
published  statement  on  the  part  of  this  respondent 
is  certainly  significant  on  the  question  of  good 
faith. 

Trial  Examiner  Bokat:  If  that  is  your  position, 
all  right.  Do  you  have  anything  further? 

Mr.  Ball :  I  think  not. 
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Redirect  Examination 

Q.  (Mr.  Walker)  Were  any  ads  run  in  the  Ore- 
gon Labor  Press? 

A.  I  don't  recall  Montgomery  Ward  offering  to 
buy  any  siDace. 

Mr.  Walker:  That  is  all. 

Trial  Examiner  Bokat:  You  are  excused. 

(Witness  excused) 


Trial  Examiner  Bokat:  At  this  time,  I  will  ad- 
journ the  hearing  until  9 :30  tomorrow  morning.  We 
are  recessed  until  then. 

(At  5:07  p.m.  April  15,  1941,  the  hearing  was 
adjourned  to  9:30  a.m.  April  16,  1941,  same  place.) 

[333] 


Proceedings 

Trial  Examiner  Bokat:  The  hearing  is  now  in 
session. 

Mr.  Walker:  Mr.  Langford,  will  you  please  take 
the  stand? 

MAXEY  M.  LANGFORD 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat:    Give  us  your  full  name. 


462  Nat 'I  Labor  Relations  Board 

(Testimony  of  Maxey  M.  Langford.) 

The  Witness:  Maxey  M.  Langford,  404  Labor 
Temple. 

Direct  Examination 

Q.     (Mr.  Walker)   Portland,  Oregon? 

A.     Portland,  Oregon. 

Q.  Mr.  Langford,  are  you  eomiected  with  any 
labor  organization  %  A.     Yes. 

Q.     What  organization*? 

A.     The  Retail  Clerks'  Union. 

Q.     In  what  capacity? 

A.     I  am  the  International  Representative. 

Q.  Were  you  such  in  October,  November  and 
December,  1940?  A.     I  was. 

Q.  In  such  capacity,  have  you  met  with  any  rep- 
resentatives of  the  respondent  here  ? 

A.     I  have. 

Q.     When  did  you  first  meet  with  the  respondent  ? 

A.  I  can't  give  you  the  exact  date  on  that;  I 
believe  it  was  during  the  month  of  August.  [338] 

Mr.  Ball:  Will  it  be  agreed  that  it  was  August 
30? 

Mr.  Walker :  All  right. 

Q.  (Mr.  Walker,  continuing)  Whom  did  you 
meet  with  at  that  time  ?  A.     Mr.  Barth. 

Q.     Anybody  else  ? 

A.  I  believe  Mr.  Denecke  came  into  the  office 
just  before  the  meeting  began,  or  during  the  meeting. 

Q.     And  who  was  there  representing  the  Union? 

A.     Mr.  Dixon  and  myself. 
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Q.     Where  was  that  meeting  held  *? 

A.     In  Mr.  Earth's  office. 

Q.     What  occurred? 

A.  Briefly,  it  was  for  the  purpose  of  deciding 
who  we  were  to  meet  with,  and  when  we  were  to 
meet  with  them  in  order  to  negotiate  a  contract  for 
the  Retail  Clerks  people  of  Montgomery  Ward. 

Mr.  Ball:  I  move  to  strike  the  answer  of  the 
witness  relating  to  the  purj^ose  of  the  meeting  as  a 
conclusion  of  the  witness. 

Trial  Examiner  Bokat:  Is  there  any  dispute 
about  it  ? 

Mr.  Ball:  That  might  have  been  their  purpose, 
but,  as  a  matter  of  fact,  the  subjects  discussed  were 
not  that. 

Trial  Examiner  Bokat:  All  right,  let  him  say 
what  was  said. 

Q.     (Mr.  Walker,  continuing)     What  was  said? 


A.  At  that  time,  Ave  went  into  Mr.  Earth's  of- 
fice, and  Mr.  Dixon  said  that  he  was  desirous  of 
negotiating  a  contract  covering  the  sales  j)eople  of 
the  Portland  plant  of  Montgomery  Ward,  and  asked 
for  information  as  to  wlio  would  liave  the  power 
to  negotiate  that  contract  and  when  we  could  meet 
with  them. 

Q.     Were  tlie  questions  answered? 

A.     Tliey  were. 

Q.     Who  answered  tliem?  A.     Mr.  Bartli. 

Q.     AYhat  didliesay? 
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A.  He  said  that  he  didn't  have  the  power  to 
negotiate  such  a  contract,  that  that  would  be  left 
up  to  Mr.  Heidinger,  who  was  at  that  time  in  the 
East. 

Q.  Were  there  any  arrangements  made  concern- 
ing the  time  when  the  meetings  could  be  held  ? 

A.     No. 

Q.     Did  anj^thing  else  take  place  there? 

A.     No. 

Q.     Did  you  meet  again?  A.     Yes. 

Q.     When  next?  A.     October  22. 

Q.     At  the  Heathman  Hotel  ? 

A.     That  is  right. 

Q.  When  you  and  Mr.  Dixon  and  Mr.  Hicks 
were  present?  [340]  A.     Yes. 

Q.     Who  was  present  there  for  the  company? 

A.     Mr.  Earth  and  Mr.  Powell. 

Q.  AVill  you  relate  what  was  said  at  that  meet- 
ing? 

A.  There  were  so  many  things  said,  but  it  re- 
volved mainly  around  the  negotiating  of  a  contract 
for  the  sales  people,  and  the  majority  of  the  dis- 
cussion took  place  there  regarding  the  I^ni(>n  Shop 
clause. 

Q.     Did  you  say  anything?  A.     Yes. 

Q.     What  did  you  say  at  that  time,  if  anything? 

A.  At  that  time,  when  the  first  clause  had  been 
read  by  Mr.  Powell, 

Trial  Examiner  Bokat:  You  mean  the  proposed 
contract  ? 
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The  Witness:     The  proposed  contract,  yes. 

Trial  Examiner  Bokat:  Board's  Exhibit  7,  I  be- 
lieve, Section  1.  Is  that  the  section  referred  to?  Will 
you  look  at  that  exhibit  ? 

The  Witness :     That  is  the  one ;  Section  1. 

Trial  Examiner  Bokat :     All  right. 

Q.  (Mr.  Walker,  continuing)  Go  ahead  and 
state  what  you  said  at  that  time. 

A.  Mr.  Powell  stated  that  it  would  be  impossible 
for  the  company  to  agree  to  that  particular  clause 
because  it  was  contrary  to  the  company  policy.  I 
then  suggested  that  we  might  be  [341]  able  to  get 
together  on  a  substitute  clause  to  the  effect  that  any 
of  the  people  working  in  the  plant  at  that  time 
coming  under  the  jurisdiction  of  the  Retail  Clerks' 
Union  and  who  had  filed  applications  for  member- 
ship, were  to  remain  members  of  the  Union,  and 
any  new  members  coming  into  the  plant  would  affili- 
ate with  the  Union  within  30  days;  however,  any 
people  coming  under  the  jurisdiction  of  the  Retail 
Clerks  who  had  not  as  yet  filed  application  would 
not  necessarily  have  to  join  the  Union. 

Trial  Examiner  Bokat:  Did  you  have  any  dis- 
cussion as  to  what  employees  were  eligible  for  mem- 
bershi})  in  the  union;  what  classifications  of 
employees  ? 

The  Witness :     Not  in  detail. 

Trial  Examiner  Bokat:  You  say  "not  hi  detail'', 
but  in  general? 
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The  Witness:  There  were  some  questions  which 
were  brought  up  about  sign  painters,  supervisors, 
executives  and  so  on. 

Trial  Examiner  Bokat:  What,  if  anything,  did 
you  state  to  Mr.  Powell  regarding  the  individuals 
that  you  just  mentioned? 

The  Witness:  That  at  that  time  so  far  as  any 
questions  regarding  the  eligibility  of  supervisors,  or 
those  in  an  executive  capacity,  I  was  satisfied  that 
we  could  sit  dowai  with  the  company  and  straighten 
that  out. 

Mr.  Ball:  If  we  are  going  to  save  time,  if  they 
describe  what  was  said  instead  of  using  these  gen- 
eral descriptions,  I  think  [342]  we  will  accomplish 
our  purpose.  These  general  descriptions  do  not  pic- 
ture it  accurately.  They  picture  the  minds  of  the 
witnesses,  and  do  not  give  us  the  facts. 

Trial  Examiner  Bokat:  All  right,  let  us  have 
what  the  witness  said  concerning  the  classifications 
and  types  of  employees  named  by  the  union  in  that 
conversation,  if  the  conversation  did  take  place. 

The  Witness:  I  am  unable  to  give  it  word  for 
word. 

Trial  Examiner  Bokat:  I  understand  that.  Not 
necessarily  word  for  word;  give  us  the  substance 
of  it. 

The  Witness:  Well,  the  substance  of  the  conver- 
sation was  that  we  claimed  jurisdiction  over  every- 
one in  the  retail  store  engaged  in  the  selling  and 
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the  handling  of  merchandise,  outside  of  those  in  an 

executive  capacity. 

Q.  (Mr.  Walker,  continuing)  Did  Mr.  Powell 
reply  to  that  ?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  said  he  was  not  in  favor  of  that,  because 
that  was  still  a  form  of  union  shop  clause,  and  be- 
cause it  was  contrary  to  the  company  policy  he 
would  not  be  able  to  go  for  it. 

Q.     Did  you  say  anything  after  that  ? 

A.  Several  times  after  that  I  requested  some 
sort  of  a  substitute  proposal  for  that  particular 
clause. 

Q.  Was  there  any  portion  of  Board's  Exhibit 
No.  7  discussed  at  that  time  ?  [343] 

A.  Well,  while  I  was  present,  no.  I  left  before 
the  meeting  broke  up. 

Q.  AVas  there  any  discussion  concerning  the  Re- 
tail Clerks  before  the  matter  of  the  agreement  was 
taken  up? 

A.  Well,  the  meeting  was  opened  in  this  man- 
ner: Mr.  Powell  had  a  letter  that  Mr.  Dixon  had 
written  to  him  regarding  the  fact  that  we  had  a 
majority  of  the  Retail  Sales  people  in  the  plant. 

Mr.  Ball:  I  move  to  strike  out  what  the  letter 
said,  or  what  the  witness  says  the  letter  said. 

Trial  Examiner  Bokat :  Yes,  the  letter  will  s]:)eak 
for  itself. 

Mr.  Ball :  It  takes  no  more  time  to  be  accurate, 
than  it  does  to  go  into  these  generalities. 
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Trial  Examiner  Bokat:  It  is  received  in  evi- 
dence as  a  Board's  exhibit, — Board's  Exhibit  6,  I 
believe. 

The  Witness :     Board 's  Exhibit  6  ? 

Trial  Examiner  Bokat:  Here  is  a  copy  of  the 
letter.  I  assume  you  are  referring  to  the  letter  of 
October  2,  1940.  Is  that  the  letter  that  you  referred 
to  (indicating)  ? 

The  Witness :     Yes,  that  is  the  letter. 

Trial  Examiner  Bokat :     All  right. 

A.  (Witness  continuing)  Mr.  Powell  had  a 
copy  of  Board's  Exhibit  6,  and  lie  said  that  they 
were  willing  to  go  ahead  and  discuss  the  contract,  or 
discuss  the  propositions  in  the  contract  on  the  basis 
of  that  letter.  [344] 

Q.  (Mr.  Walker,  continuing)  Was  anything 
else  said,  or  did  anything  else  take  place  at  that 
meeting  of  October  22  ? 

A.     Not  that  I  can  recall. 

Q.  Did  you  meet  Avith  the  company  again  after 
that?  A.     Yes. 

Q.     AVhen  was  the  next  time  ? 

A.     December  13. 

Q.     Did  you  take  pai-t  in  that  meeting? 

A.     Yes,  I  was  present  at  the  meeting. 

Q.  Was  a  form  of  Board's  Exhibit  7  before  all 
the  parties  at  that  meeting? 

A.  No;  I  don't  believe  that  we  had  a  co]n'  of  it 
at  that  time. 
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(Whereupon    a    document    was    marked    as 
Board's  Exhibit  10  for  identification.) 

Q.  (Mr.  Walker,  continuing)  I  hand  you  what 
has  been  marked  as  Board's  Exhibit  10  and  ask 
you  if  you  have  seen  a  copy  of  that  before  ? 

A.     Yes,  I  have. 

Q.     Will  you  state  what  that  is  ? 

A.  That  is  a  duplicate  copy  of  Board's  Ex- 
hibit 7. 

Q.  Whose  handwriting  appears  on  Board's 
Exhibit  10?  A.     Mine. 

Q.     When  were  the  marking  made  on  there? 

A.     On  December  16. 

Q.  Now,  let  us  go  back  to  the  meeting  of  the 
13th.  What  took  [345]  yjlace  at  the  meeting  of  the 
13th? 

A.  The  majority  of  the  meeting  was  devoted  to 
a  general  discussion  as  to  ways  and  means  of  get- 
ting together  to  settle  the  strike. 

Trial  Examiner  Bokat:  Will  you  repeat  that, 
please  ? 

(Thereupon  the  answer  of  the  witness  was 
read  aloud  as  above  recorded.) 

Mr.  Ball:  T  again  move  to  strike  that  as  an 
opinion  and  conclusion  of  the  witness.  Can't  we  get 
concisely  what  was  said,  and  who  said  it,  and  when? 

Trial  Examiner  Bokat :     Strike  it  out. 

Q.  (Mr.  Walker,  continuing)  Who  else  was 
present  at  the  meeting  of  the  13th  ? 
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Trial  Examiner  Bokat:  I  don't  believe  there  is 
any  disj^ute  as  to  who  was  present.  I  think  that  was 
covered  before. 

Mr.  Ball:     That  is  right. 

Mr.  Walker:  I  know,  but  I  am  asking,  or  going 
to  ask,  what  each  party  said  at  the  meeting. 

Mr.  Ball:  You  don't  need  to  go  over  who  was 
there.  You  can  identify  them  one  by  one  as  to  what 
was  said. 

Q.  (Mr.  Walker,  continuing)  Did  you  take  any 
part  in  the  discussions  of  the  meeting  of  the  13th? 

A.     Some  discussion  in  the  meeting  of  the  13th? 

Q.     Yes.  A.     Yes,  I  took  some  part.  [346] 

Q.     What  did  you  state  at  the  meeting? 

A.  I  think  that  the  first  question  that  I  asked 
during  the  meeting  was  a  question  that  I  asked  of 
Mr.  Powell. 

Q.     What  was  that  ? 

A.  I  asked  him,  assuming  that  we  would  be  able 
to  ^^\  together  on  a  contract  that  would  be  agree- 
a])lp  to  both  sides,  would  he  have  the  power  to  sign 
such  a  contract. 

Q.     Did  he  answer?  A.     He  did. 

Q.     What  did  he  say? 

A.  He  answered  ''no";  he  said  he  didn't  have 
such  power. 

Q.  What  had  gone  on  preceding  that,  that 
prompted  your  question? 

Mr.  Ball :  Tx^t  me  make  a  record.  I  move  to 
strike  the  answer  out  as  to  the  answer  given  by  Mr. 
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Powell,  as  being  irrelevant.  That  applies  to  both  the 

question  and  the  answer. 

Trial  Examiner  Bokat:  I  will  deny  the  motion 
at  this  time.  Is  there  a  pending  question  ? 

Mr.  Walker :  Yes,  there  is.  Will  you  read  it,  Mr. 
Nelson  ? 

(Thereupon  the   pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

Mr.  Ball:  Well,  the  same  objection  of  irrele- 
vancy to  the  subject  matter. 

Trial  Examiner  Bokat:  I  will  have  to  overrule 
the  objection.  I  don't  know  whether  it  is  going  to 
be  material  or  not.  T  am  [347]  going  to  accept  it 
subject  to  some  connection  with  the  issues. 

A.  What  prompted  me  to  ask  that  question  was 
the  fact  that  questions  regarding  different  sections 
of  the  Warehousemen's  contract,  namely,  Articles 
1,  2  and  4,  which  had  been  discussed,  and  which 
were  not  acceptable,  as  to  which  counter  proposals 
had  been  asked  from  the  company ;  and  at  that  time 
we  had  received  no  counter  proposals. 

Due  to  the  fact  that  we  w^ere  not  receiving  any 
definite  answers,  I  wondered  if  we  were  dealing 
with  anyone  who  had  power  to  sign  a  contract  if  it 
was  negotiated. 

Mr.  Ball :  I  move  to  strike  that  as  an  opinion 
and  conclusion  of  the  witness;  and  any  statement 
that  the  witness  might  make  as  to  what  he  thought 
certainly  is  not  relevant  to  the  issues  and  can  have 
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not  probative  value.  Let  us  get  at  the  facts,  and  not 
generalities  and  conclusions  and  opinions  of  the  wit- 
ness concerning  the  state  of  mind  of  someone  else, 
or  concerning  legal  conclusions  on  matters  which 
are  subject  to  interpretation. 

Trial  Examiner  Bokat:  I  will  strike  the  part  of 
the  answer  that  has  to  do  with  the  witness'  mental 
operation,  and  the  balance  of  the  operation  ma\' 
stand. 

Mr.  Ball:  I  object  for  the  further  reason  tli;it 
any  reference  to  a  counter  proposal  and  like  state- 
ments involves  questions  of  law,  conclusions  of  law, 
and,  as  well,  conclusions  of  fact. 

Trial  Examiner  Bokat:  I  will  have  to  overrule 
the  objection.  [348]  I  gather  from  the  answer  that 
someone  had  asked  if  the  company  was  ready  to 
make  a  counter  proposal  to  the  sections  outlined  by 
the  witness;  isn't  that  a  fact? 

The  Witness :     That  is  a  fact. 

Trial  Examiner  Bokat:  Who  had  asked  the 
question  ? 

The  Witness:  Mr.  Landye  had  asked  the  ques- 
tion, and  also  Mr.  Estabrook. 

Trial  Examiner  Bokat:     Of  whom? 

T\w  Witness:     Mr.  Powell. 

Trial  Examiner  Bokat:  What  did  Mr.  Powell 
say,  if  anything? 

The  Witness:  At  that  time.  Mr.  Powell  stated 
tbat  the  comjiany  was  not  in  a  positioii  and  did  not 
feel  tha.t  he  had  anything  to  ask  of  the  Union,  and 
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as  a  result,  at  that  time  they  didn't  feel  that  they 

should  make  a  counter  proj^osal. 

Mr.  Ball:  I  move  to  strike  the  testimony  about 
counter  proposals,  for  the  reason  that  that  word 
has  a  legal  significance,  and  the  sense  in  which  it  is 
used  is  ambiguous,  miless  it  is  clearly  shown  that 
the  meaning  and  intent  of  the  term  was  clearly 
known  to  both  the  parties. 

Trial  Examiner  Bokat:  I  was  merely  asking  him. 
if  the  term  was  used. 

Mr.  Ball :  May  I  add  the  further  reason  for  this 
motion,  that  the  testimony  that  has  been  given  on 
this  subject  is  ambiguous,  and  it  doesn't  tend  to 
])rove  or  disprove  any  issue  in  the  case.  [349] 

Trial  Examiner  Bdkat:  I  will  overrule  the  ob- 
jection. Was  the  word  "counter  proposal"  used  by 
Mr.  Landye  wiien  he  asked  the  particular  question 
of  Mr.  PowelH 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  That  was  the  word  that 
was  used? 

The  Witness:     Yes. 

Mr.  Ball:  May  it  be  understood  that  I  have  an 
objection  to  this  entire  line? 

Trial  Examiner  Bokat :  Yes,  you  may  have  an 
objection  to  this  entire  line  of  questions,  Mr.  Ball. 

Mr.  Ball:     Thank  you. 

Q.  (Mr.  Walker,  continuing)  Did  you  attend 
the  meeting  of  the  14th  ?  A.     Yes. 

Q.     Did  you  take  any  part  in  that  meeting? 
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A.  Very  little  part  in  the  discussion  at  that 
time. 

Q.     What  was  it  that  you  said  ? 

A.     I  can't  recall. 

Q.     About  how  long  did  the  meeting  last? 

A.     About  2  hours. 

Q.     Was  Mr.  Allen  there  at  that  time  ? 

A.     Yes,  he  was. 

Q.     Bid  Mr.  Allen  take  any  j)art  in  the  meeting? 

A.     Yes,  he  did. 

Q.     Do  you  recall  what  he  said?  [350] 

A.  At  one  time  during  the  meeting  Mr.  x\llen 
asked  Mr.  Powell  if  the  Company  would  be  willing 
to  sign  a  contract  embodying  the  same  hours,  wages 
and  working  conditions  for  the  striking  employees 
that   were   in   effect   before   the   strike  was   called. 

Mr.  Ball:  I  move  to  strike  tlie  answer  as  being 
re])etitious,  having  been  gone  over  before,  a  num- 
ber of  times,  and  not  the  best  evidence. 

Trial  Examiner  Bokat:     The  motion  is  denied. 

Q.  (Mr.  Walker,  continuing)  Was  that  ques- 
tion answered?  A.     It  was. 

Q.     By  whom?  A.     Mr.  Powell. 

Q.     What  did  he  say? 

A.     PTe  said  that  they  might  cousider  it. 

Q.     Was  auything  further  said  on  tliat  matter? 

A.  T  think  tliat  one  of  the  com])auy  representa- 
tives. T  believe  Mr.  Denecke,  asked  if  that  was  the 
])ro])osal  of  the  imion. 
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Q.     Was  that  question  answered? 

A.     It  was. 

Q.     By  whom?  A.     Mr.  Allen. 

Q.     What  was  the  answer?  A.     ''No". 

Q.     Did  you  attend  the  meeting  of  the  16th? 

A.     Yes,  I  did.  [351] 

Q.     Did  you  take  any  part  in  that  meeting? 

A.     Yes,  I  did. 

Q.  Were  copies  of  Board's  Exhibit  7  before  the 
persons  present?  A.     Yes. 

Q.     Did  you  have  a  copy  of  it  ? 

A.     Yes,  I  did. 

Q.     What  copy  did  you  have  beforehand? 

A.     Board's  Exhibit  10. 

Q.  Will  you  refer  to  Board's  Exhibit  3,  please. 
Were  copies  of  it  before  the  persons  present  at  that 
meeting?  A.     Yes. 

Q.     How  did  that  meeting  open  up? 

Trial  Examiner  Bokat:  Before  we  get  to  that, 
was  there  any  other  contract  present  ? 

Mr.  Walker.     Yes,  there  was. 

Trial  Examiner  Bokat:  I  will  ask  the  question 
of  the  witness. 

The  Witness :     Yes,  there  was. 

Trial  Examiner  Bokat :     What  copies  ? 

The  Witness:  The  proposed  contract  of  the  of- 
fice employees. 

Trial  Examiner  Bokat:  Now,  I  think  that  there 
is  a  pending  question. 
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Mr.  Allen:  Let  me  ask  for  my  information:  has 
that  Office  Employees'  contract  been  offered  or 
identified  as  an  exhibit? 

Trial  Examiner  Bokat :     Not  yet. 

Mr.  Ball :     Do  you  propose  to  do  that  ?  [352] 

Mr.  Walker:     Yes. 

Mr.  Ball:  That  is  what  I  wanted  to  know;  if 
not,  1  want  it  in  this  record. 

Trial  Examiner  Bokat:  Is  there  a  pending  ques- 
tion ? 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

A.  At  that  time,  Mr.  Ashe,  the  Federal  Concili- 
ator, suggested  that  we  sit  down  at  the  table  witli 
the  three  different  contracts  and  go  down  the  con- 
tracts, clanse  by  clause. 

Q.     Which  agreement  was  taken  np  first? 

A.     The  Warehousemen's  agreement. 

Q.  Was  there  anything  said  concerning  the  re- 
lationship between  the  Warehousemen's  agreement 
and  the  other  contracts? 

A.     Not  at  that  time;  not  that  I  can  recall. 

Q.     Later  on  in  that  meeting?  .  A.     Yes. 

Q.  I  see.  Now,  after  the  Warehousemen's  con- 
tract was  gone  throngh,  what  next  was  taken  up? 

A.     The  Office  Employees'  C(^ntract. 

Q.  Was  anything  said  about  the  Office  Em- 
]iloy(»es'  TM^ntract? 

A.     Yes,  T  asked  the  qiiestimi  of  Mr.  Powell,  with 
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regard  to  this  contract,  the  same  as  I  had  asked 

him  regarding  the  Warehousemen's  contract. 

Q.     And  what  was  that  ? 

A.  I  asked  Mr.  Powell  if  there  was  at  that  time 
any  clause  or  [353]  clauses  in  the  Office  Employees' 
contract  that  would  be  acceptable  to  the  company, 
without  change  or  revision  in  any  form  whatsoever. 

Q.     Did  he  answer  that?  A.     He  did. 

Q.     What  did  he  say  I 

A.     He  said  there  vrere  no  such  clauses. 

Trial  Examiner  Bokat:  Which  contract  was 
that  ? 

The  Witness :     The  Office  Employees. 

Q.  (Mr.  Walker,  continuing)  After  the  Office 
Employees'  contract  wns  taken  up,  what  next  was 
taken  -up  ? 

A.     The  Retail  Clerks'  contract. 

Q.  Was  there  anj^thing  said  about  the  Retail 
Clerks'  contract? 

A.  I  asked  Mr.  Powell  the  same  question  re- 
garding the  Retail  Clerks'  contract. 

Q.  That  is,  the  same  question  that  you  had  asked 
Mr.  Powell  regarding  the  Office  Employees'  con- 
tract? A.     Yes. 

Q.  Did  he  answer  that,  regarding  the  Retail 
Clerks'  contract?  A.     Yes. 

Q.     What  did  he  say? 

A.  He  said  there  were  a  few  clauses  that  he  be- 
lieved tlie  company  could  accejjt,  and  one  or  two 
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that   might  be   acceptable  with   one   or  two  minor 

changes. 

Q.     Then  what  did  you  do  ?  [354] 

A.  We  went  down  the  contract,  clause  by  clause, 
eliminating  from  the  discussion  the  clauses  that 
were  acceptable  to  the  company.  That  is,  we  elimi- 
nated any  discussion  on  them  after  we  found  out 
that  they  were  acceptable. 

Q.  When  the  clauses  which  were  acceptable  were 
ascertained,  what  did  you  do  ? 

A.  I  made  notations  on  the  margin  of  the  con- 
tract. 

Trial  Examiner  Bokat :     Then  and  there  ? 

The  Witness :     How  is  that  ? 

Trial  Examiner  Bokat:     Then  and  there? 

Tlie  Witness :     Then  and  there,  yes. 

Q.  (Mr.  Walker,  continuing)  And  then  3^ou 
went  through  the  agreement,  clause  by  clause? 

A.     That  is  right. 

Q.     What  discussion  was  there, 

Mr.  Ball:  This  is  the  Clerks'  contract,  that  is. 
Board's  Exhibit  7,  isn't  it? 

Trial  Examiner  Bokat:  The  Retail  Clerks'  con- 
tract is  Jjoard's  Exhibit  7  and  the  Warehousemen's 
contract  is  Board's  exhibit  3.  Tlie  Office  Employees' 
contract  has  not  yet  been  offered. 

Q.  (Mr.  Walker,  continuing)  Was  there  any- 
thiim'  said  regarding  section  1?  A.     Yes. 

Q.     What  was  the  discussion  at  tlmt  time?  [355] 
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A.  That  the  company  would  not  accept  any  form 
of  union  shop  contract. 

Q.     ^^^10  said  that  ?  A.     Mr.  Powell. 

Q.     What  happened  after  that?  What  was  said? 

A.     We  went  on  to  the  next  paragraph. 

Q.     Section  2  ?  A.     That  is  correct. 

Q.     Was  there  any  discussion  on  it  ? 

A.     Very  little. 

Q.     What  was  said? 

A.  Mr.  Powell  stated  that  there  would  have  to 
be  some  changes  made  in  that  jjarticular  clause  be- 
fore it  would  be  acceptable. 

Trial  Examiner  Bokat :  Did  he  indicate  what 
changes  ? 

The  Witness:     No,  he  didn't. 

Q.  (Mr.  Walker,  continuing)  What  did  the 
representatives  of  1257  say  to  that,  if  anything? 

A.     Nothing. 

Q.     What  did  you  do  then? 

A.     We  went  on  to  the  next  paragraph. 

Q.     Sections?  A.     Sections. 

Q.     Was  there  any  discussion  on  it  ? 

A.     A  little. 

Q.     What  was  said?  [S56] 

A.  Mr.  Pow^ell  stated  that  the  company  could 
not  go  for  that,  as  it  was  written. 

Q.  Did  he  indicate  what  part  of  it  was  not  ac- 
ceptable? A.     Not  that  I  can  recall. 

Q.  Did  any  of  the  representatives  of  1257  say 
anything  to  that  ?  A.     No. 
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Q.     Then  what  did  you  do  ? 

A.     We  went  on  to  Section  4. 

Q.     Was  there  any  discussion  on  it? 

A.     There  was. 

Q.     What  was  it? 

A.  Mr.  Powell  stated  that  if  Armistice  Day  was 
stricken  out  of  the  proposed  holidays,  and  Thanks- 
giving Day  substituted,  he  believed  the  Company 
would  accept  the  clause. 

Mr.  Ball:  Just  a  moment.  May  we  go  off  i\\Q 
record  ? 

Trial  Examiner  Bokat :     Off  the  record. 

(Discussion  off  the  record) 

Trial  Examiner  Bokat:  Will  you  read  the  last 
question,  Mr.  Reporter? 

(Thereupon  the  last  question  was  read  by  the 
reporter  as  above  recorded.) 

Trial  Examiner  Bokat:  May  I  state  for  the  rec- 
ord that  Board's  Exhibit  7  includes  both  Armistice 
Dny  and  Thanksgiving  Day;  I  don't  understand  the 
answer  of  the  witness,  and  I  will  ask  him  [357]  to 
look  at  Board's  Exhibit  3  and  Board's  Exhibit  7. 

The  Witness:  Tt  is  possible  the  typist  made  a 
mistake. 

^Prinl  Examiner  Bokat:     Off  the  record. 

(Discussion  off  the  record) 

Trial  Examiner  Bokat:  "Now,  have  you  any  ex- 
])hinatioii  to  make  of  that,  Mr.  Langford? 

The  Witness:     T  have  examined  it,  and  the  onlv 
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way  that  I  can  explain  is  that  the  typist  who  made 
up  the  copies  omitted  in  Board's  Exhibit  No.  10  the 
holiday  section. 

Trial  Examiner  Bokat:  The  holiday  section  is 
not  included  in  Section  4  of  the  copy  which  you 
have? 

The  Witness :     That  is  right. 

Trial  Examiner  Bokat:  I  understand  that  the 
QX)Y>\  that  Mr.  Ball  has  does  have  Thanksgiving,  and 
does  exclude  Armistice  Day.  Is  tliat  correct  ? 

Mr.  Ball :     That  is  correct. 

Trial  Examiner  Bokat:  When  the  Company  sjnd 
tliat  if  the  I^nion  would  agree  to  substituting 
Thanksgiving  for  Armistice  Da,v,  the  clause  would 
be  acceptable,  what  did  the  Union  say?  First,  am  I 
(•<n'rect  in  understanding  that  the  company  said  they 
would  accept  the  clause,  if  that  substitution  was 
made  ? 

The  Witness:     Yes. 

Trial  Examiner  Bokat :  What  did  the  Union  re- 
l)ly  to  that? 

The  Witness:  I  don't  remember  any  particular 
reply. 

Trial  Examiner  Bokat:  No  particular  objection 
or  suggestion?  [358] 

The  Witness:     No. 

Q.  (Mr.  Walker,  continuing)  What  did  you  do 
next?  A.     We  went  on  to  Section  5. 

Q.     Was  there  any  discussion  on  it? 

A.     Some,  at  that  time. 
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Q.     What  was  said  ? 

A.  That  the  company  would  be  unable  to  recog- 
nize seniority. 

Q.     Any  reasons  given? 

A.     Contrary  to  their  company  policy. 

Q.     Who  said  that? 

A.  I  believe  Mr.  Powell  and  Mr.  Huddleston, 
both. 

Q.     Both  of  them  made  that  statement  1 

A.     I  believe  so,  yes. 

Q.     Did  1257  say  anything  to  that? 

A.     Not  at  that  time,  no. 

Q.     Then  what  did  you  do  ? 

A.     We  wTnt  on  to  Section  6. 

Q.     Was  there  any  discussion  on  it  ? 

A.  Mr.  Powell  stated  that  the  company  would 
be  unable  to  accept  that. 

Q.     Did  he  indicate  any  reason? 

A.     Not  that  I  recall. 

Q.     What  did  1257  do  after  that  ? 

A.     We  went  on  to  Section  7. 

Q.     Was  there  any  discussion  on  that?  [359] 

A.     No  particular  discussion  tliat  I  can  recall. 

Q.  Did  any  of  the  representatives  of  Mont- 
gomery Ward  &  Company  state  whether  or  not  that 
was  acceptable? 

Mr.  Ball :  Just  a  minute.  Will  you  i-ead  the 
question  ? 

(Thereupon  the  pending  question  wns  road 
aloud  by  the  reporter  as  above  recorded.) 
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A.  If  I  remember  correctly,  I  believe  Mr.  Powell 
stated  that  they  were  abiding-  by  the  Wagner  Act 
on  that  particular  clause. 

Trial  Examiner  Bokat:  Was  there  any  objection 
to  the  clause  remaining  as  it  was  ? 

The  Witness:     Not  that  I  recall,  offhand. 

Trial  Examiner  Bokat :  All  right ;  let 's  go  to  the 
next  one. 

Q.  (Mr.  Walker,  continuing)  What  did  Local 
1257  say  to  Mr.  Powell's  statement? 

A.     Nothing  that  I  can  recall. 

Q.     Was  there  any  discussion  on  Section  8? 

A.     Yes. 

Q.     What  was  it? 

A.  Mr.  Powell  stated  tliat  the  company  would 
be  unable  to  acce])t  that,  due  to  the  fact  that  they 
didn't  want  any  union  representative  talking  to 
their  people  while  they  were  working  on  their  jobs. 

Q.     Did  1257  say  anything  to  that  ? 

A.     Not  that  I  can  remember. 

Q.     Then  what  did  you  do  ?  [360] 

A.     We  went  on  to  the  next  clause.  Section  9. 

Q.  Just  one  thing  more.  Did  Mr.  Powell  say 
anything  further  after  he  had  indicated  the  com- 
pany's position  respecting  Section  8? 

A.     Not  that  I  can  recall. 

Q.  All  right.  Was  there  any  discussion  on  Sec- 
tion 9?  A.     Yes. 

Q.     What  was  it? 
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A.  Mr.  Powell  stated  that  that  was  not  accept- 
able. 

Q.  Did  he  give  any  reason? 

A.  Not  that  I  can  remember. 

Q.  And  then  what  did  you  do  ? 

A.  We  went  on  to  Section  10. 

Q.  Was  there  any  discussion  on  it  ? 

A.  Very  little  discussion  on  the  majority  of  it, 

or  on  the  majority  of  the  rest  of  the  clauses. 

Q.  Well,  on  Section  10,  what  was  said  about  it? 

A.  There  was  very  little  discussion  on  it. 

Q.  Well,  was  it  agreeable  or  was  it  not  ? 

A.  It  was  not  acceptable  to  the  company. 

Q.  It  was  not?  A.     No. 

Q.  Then  what  did  you  do? 

A.  We  went  on  to  Section  11. 

Q.  Was  there  any  discussion  on  it?  [361] 

A.  Well,  it  was  not  acceptable  to  the  com]>any. 

Q.  Who  said  that?  A.     Mr.  Powell. 

Q.  Any  reason  given?  A.     No. 

Q.  Then  what  did  you  do  ? 

A.  We  went  on  to  Section  12. 

Q.  Was  there  any  discussion  on  it  ? 

A.  Merely  that  it  was  not  acceptable  to  the  com- 
pany. 

Q.  Who  said  that?  A.     Mr.  Powell. 

Q.  Any  reason  given? 

A.  Not  that  I  can  recall. 

Q.  Then  you  took  up  Section  13? 

A.  That  is  correct. 
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Q.     What  was  said  about  it  ? 

A.  Mr.  Powell  stated  that  with  the  substitution 
of  the  word  ''six"  and  "6"  for  the  "5",  which  was 
written  into  the  section,  he  believed  that  it  would  be 
acceptable  to  the  company. 

Q.     Did  1257  say  anything  to  that? 

A.     Not  that  I  can  recall. 

Q.     Was  there  any  discussion  on  Section  14? 

A.  Mr.  Powell  stated  that  that  would  be  un- 
acceptable to  the  company. 

Q.     Any  reason  given?  [3fi2] 

A.     Not  that  I  can  recall. 

Q.     Then  what  happened? 

A.     We  went  on  to  Section  15. 

Q.     Was  there  any  discussion  on  it  ? 

A.    Yes. 

Q.     What  was  said? 

A.  Mr.  Powell  said  that  would  be  acceptable  to 
the  company. 

Q.     And  then  you  went  on  to  Section  16? 

A.    Yes. 

Q.     What  was  said  about  that  ? 

A.  He  said  it  would  be  unacceptable  to  the  com- 
pany. 

Trial  Examiner  Bokat :     Off  the  record. 

(Discussion  off  the  record) 

Q.  (Mr.  Walker,  continuing,)  Was  there  any 
discussion  on  Section  15?  A.     Yes. 

Q.     AYhat  was  it  ? 


486  Nat'l  Labor  Relatimis  Board 

(Testimony  of  Maxey  M.  Langford.) 

A.  He  stated  that  the  clause  would  not  be  ac- 
ceptable to  the  company. 

Q.     Any  reason  given? 

A.  If  I  remember  correctly,  his  objection  was  as 
to  the  Adjustment  Board  as  set  up  in  Section  16. 

Q.  Did  he  give  any  reason  for  his  objection  to 
the  Adjustment  Board? 

A.  If  my  memory  serves  me  correctly,  Mr.  Hud- 
dleston  stated  that  [363]  he  thought  that  the  com- 
pany should  have  the  final  and  sole  word  regarding 
the  discharge  of  employees. 

Q.  Was  there  anything  else  said  about  Section 
16,  on  the  Adjustment  Board  matter? 

A.     Not  at  that  time. 

Q.     Then  what  did  you  do  ? 

A.     We  went  to  Section  17. 

Q.     What  did  you  do  about  that  ? 

A.  Mr.  Powell  stated  that  that  would  be  accept- 
able to  the  company. 

Q.     And  then  you  passed  on  to  Section  18  ? 

A.     That  is  right. 

Q.     Was  there  any  discussion  on  that  ? 

A.     Yes,  sir. 

Q.  What  was  the  result  of  the  discussion,  or 
what  was  the  discussion  ? 

A.     Mr.  Powell  stated  that  he  coidd  not  acce])t  it. 

Q.     Any  reason  given?  A.     No. 

Q.     What  did  you  do? 

A.     We  went  on  to  Section  19. 
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Q.  A¥as  that  acceptable  or  unaccex)table  ? 

A.  That  was  acceptable. 

Q.  And  then  you  went  to  Section  20? 

A.  That  is  correct. 

Q.  What  took  place  on  Section  20?  [364] 

A.  That  was  another  clause  that  was  not  accept- 
able. 

Q.  For  what  reason,  if  any'? 

A.  Not  that  I  can  remember;  I  can't  remem- 
ber any. 

Q.  And  then  you  went  to  Section  21? 

A.  That  is  correct. 

Q.  And  what  about  if? 

A.  It  was  another  section  that  was  not  accej^t- 
able. 

Q.  For  w^hat  reason? 

A.  None  that  I  can  remember. 

Q.  What  was  said  about  Section  22? 

A.  I  don't  remember. 

Q.  I  beg-  your  pardon? 

A.  I  don't  remember.  I  don't  recall  any  particu- 
lar discussion  on  that  clause. 

Q.  And  then  you  took  up  Section  23  ? 

A.  That  is  correct. 

Q.  What  occurred  while  discussing  it  ? 

A.  I  don't  remember;  frankly,  I  don't  remem])or 

much  more  discussion  on  that  one,  or  the  next  one. 

Q.  On  either  23  or  24? 

A.  That  is  correct. 

Q.  Was  there  any  discussion  on  Section  25? 
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A.     Some,  yes. 

Q.     AYhatwasit? 

A.     That  is  another  clause  that  was  not  accept 
able  to  the  company. 

Q.     Any  reason  given  ?  [365] 

A.     None  that  I  remember. 

Trial  Examiner  Bokat:  May  I  direct  your  at- 
tention to  sections  23  and  24.  Even  though  you  don 't 
recall  any  discussion,  do  you  know  whether  those 
clauses  were  acceptable  to  the  company? 

The  Witness:  The  reason  I  don't  know  is  be- 
cause I  was  talking  to  another  party  during  the 
course  of  the  discussion  of  those  clauses  in  another 
part  of  the  room. 

Trial  Examiner  Bokat:  So  you  made  no  nota- 
tion? 

The  Witness :     That  is  right. 

Trial  Examiner  Bokat :  As  to  whether  or  not  the 
company  was  willing  to  accept  them  ? 

The  Witness :     That  is  right. 

Trial  Examiner  Bokat:  That  would  a])ply  to 
Section  22,  as  well  ? 

The  AVitness:     That  is  right. 

Trial  Examiner  Bokat:     All  right,  proceed. 

Q.  (Mr.  Walker)  What  was  the  discussion  on 
Section  26? 

A.     I  don't  remember  any  particular  discussion. 

Q.     Was  it  acceptable  or  not? 

A.  As  a  whole,  if  I  remember  con^ectly,  that 
was  not  acceptable. 
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Q.     Any  reason  given? 

A.     No,  not  that  I  recall. 

Q.     What  about  Section  27? 

A.  That  clause  was  not  acceptable  to  the  com- 
pany. [366] 

Q.     Any  reason  given  ? 

A.     Not  that  I  can  recall. 

Q.     What  about  Section  28? 

A.     Section  28  was  acceptable  to  \he  company. 

Q.     xVnd  then  you  took  up  section  29? 

A.     That  is  correct. 

Q.     What  was  said  about  it? 

A.  That  clause  was  not  acceptable  to  the  com- 
pany. 

Q.     What  was  the  reason  t^-iven,  if  any? 

A.     None  that  I  remember. 

Q.     What  about  Section  30? 

A.  1  believe  that  we  discussed  sections  30  niid 
31  together. 

Q.  What  was  said  concerninp,-  sections  30  niid 
31? 

A.  Regarding  Sections  30  and  31,  Mr.  Powell 
stated  that  the  company  would  not  grant  any  in- 
crease in  wages. 

Q.     Any  reason  given? 

A.     Not  at  that  time,  no. 

Q.     Did  1257  say  anything  to  that  ? 

A.     I  can't  recall  that  we  did,  no. 

Q.     Did  you  take  up  section  32  next? 
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A.  Yes,  we  did.  The  same  thing  applied  to  Sec- 
tion 32  as  did  to  Sections  30  and  31. 

Q.     So  you  passed  over  that  to  Section  33  ? 

A.     Yes. 

Q.  On  sections  30  and  31,  you  stated  that  Mr. 
Powell  said  that  [367]  the  company  could  not  grant 
any  increase  in  wages'?  A.     That  is  correct. 

Q.  And  you  also  stated  that  your  answer  respect- 
ing Section  31  also  applied  to  Section  32? 

A.     That  is  correct. 

Q.     Will  3"ou  explain  that? 

A.  That  the  company  would  not  grant  any  in- 
crease in  wages  for  the  people  classified  in  Sectiou 
32. 

Q.     Now,  what  about  Section  33? 

A.  Mr.  Powell  stated  that  the  company  would 
not  grant  any  increase  in  pay  to  an}^  persons  that 
would  be  covered  by  that  section. 

Q.     Did  Mr.  Powell  give  any  reason? 

A.     No. 

Q.     Did  1257  say  anything  to  that?  A.     No. 

Q.     Then  what  did  you  do? 

A.     We  went  on  to  Section  34. 

Q.     What  was  said  about  that  ? 

A.  The  company  would  not  grant  aii\-  nicronso 
in  pay  to  any  employee  covered  by  that  section. 

Q.  Mr.  Langford,  will  yon  examine  sections  3.'), 
36  and  37,  and  38.  Now,  with  resi)ect  to  sections  35, 
36  and  ')7,  what  vras  the  position  of  the  company? 
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A.  The  position  of  the  company  was  still  the 
same.  [368] 

Q.     What  was  that? 

A.  That  they  would  not  grant  any  increase  in 
pay. 

Trial  Examiner  Bokat:  We  will  take  a  ten  mui- 
ute  recess  at  this  time. 

(Whereupon,  at  this  time  a  short  recess  was 
taken,  after  which  proceedings  were  resumed 
as  follows:) 

Trial  Examiner  Bokat:  The  hearing  is  now  in 
session. 

Q.  (Ml*.  Walker,  continuing)  Now,  with  re- 
spect to  Section  88,  what  took  place  on  that? 

A.  I  don't  recall  any  particular  discussion  on 
paragraph  A  of  Section  38. 

Q.     Was  it  acce))table  or  not? 

A.     I  can't  recall  that  it  was. 

Q.     What  about  Section  B  ? 

A.     That  was  not  acceptable  to  the  company. 

Q.     Any  reason  given  ? 

A.  The  reason  given  was  that  the  company  was 
not  going  to  grant  any  increase  in  pay. 

Q.     What  about  Section  39? 

A.  Section  39  was  not  acceptable  to  the  com- 
pany. 

Q.     What  was  the  reason  given,  if  i\ny^ 

A.  That  the  company  was  not  in  favor  of  an 
arbitration  board. 
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Q.     Did  they  give  any  reason  why? 

A.  The  reason  why  was  that  they  wanted  to  have 
the  final  word  in  case  a  dispute  arose.  [369] 

Q.     Who  said  that?  A.     Mr.  Hiiddleston. 

Q.     Did  1257  say  anything  further? 

A.     Not  that  I  recall. 

Q.     Was  Section  40  discussed? 

A.  I  don't  recall  any  particular  discussion  on 
Section  40. 

Q.     Was  that  acceptable  or  not  ? 

A.     I  don't  remember. 

Q.     Was  41  taken  up? 

A.     I  believe  that  it  was. 

Q.     Was  anything  said  about  it  ? 

A.     Not  that  I  recall. 

Q.  After  the  agreement  had  been  gone  through, 
what  next  occurred  at  the  meeting  of  the  16th? 

A.  The  meeting  broke  up  immediately  after- 
wards. 

Q.  Was  anything  said  by  anybody  just  before  it 
broke  up? 

A.  Mr.  Ashe  of  the  Federal  Labor  Bureau  made 
tlie  statement  that  he  would  have  to  make  some  sort 
of  a  report  to  his  office  in  Washington ;  and,  also, 
that  he  had  to  have  a  statement  for  the  press,  and 
that  he  wanted  to  clarify  in  his  own  mind  some  of 
the  major  objections  towards  the  proposed  contract. 
Mr.  Ashe  made  notes  to  the  effect  that  the  companv 
Would  not  agree  to  any  form  of  union  sliop  clause. 
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that  they  would  not  recognize  seniority,  that  they 
would  not  grant  any  increases  in  pay,  and  that  they 
refused  to  aecei^t  any  form  of  arbitration  unless 
they  [370]  were  granted  the  right  of  having  the 
final  word  on  such  arbitration. 

Q.     How  do  you  know  that  took  place? 

A.     I  saw  Mr.  Ashe  take  the  notes,  and  I  heard 
the  questions  asked  of  Mr.  Huddleston. 

Q.     I   don't   quite   understand   you.   What   ques- 
tions did  he  ask  of  Mr.  Powell  and  Mr.  Huddleston  ? 

A.     He  asked  Mr.  Powell  and  Mr.  Huddleston  if 
they  would  recognize  any  form  of  union  sliop  clause. 

Q.     Was  that  question  answered?  A.     Yes. 

Q.     What  was  the  answer  to  it  ? 

A.     The  answer  was  '^no". 

Q.     What  next  did  Mr.  Ashe  ask? 

A.     He   asked   if  the  comj^any   would   recognize 
seniority  rights. 

Q.     Was  that  question  answered? 

A.     After  considerable  discussion,  yes,  it  was  an- 
swered. 

Q.     What  was  the  answer? 

A.     The  answer  was  "no". 

Q.     What  was  the  discussion  that  ])receded  the 
negative  answer? 

A.     Trying  to  qualify  what  seniority  was,  or  to 
clarify  it. 

Q.     Can  you  relate  what  was  said  in  that  regard 
by  Mr.  Powell  and  Mr.  Huddleston  ? 
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A.  Mr.  Powell  and  Mr.  Huddleston  both  stated 
that  there  were  too  many  other  things,  such  as  mari- 
tal status,  adaptability,  [371]  promot ability,  and  so 
on,  to  be  considered  before  seniority  could  enter 
mto  the  picture.  [372] 

Q.  (Mr.  Walker  continuing)  Were  any  other 
questions  asked  of  Mr.  Ashe  ? 

A.  Mr.  Ashe  asked  the  company  representatives 
if  the  company  w(^uld  grant  any  increases  in  pay. 

Q.     Was  that  question  answered? 

A.     It  was. 

Q.     What  was  the  answer? 

A.     The  answer  w^as.  No. 

Q.     What  next  did  Mr.  Ashe  ask? 

A.  Mr.  Ashe  asked  if  the  compaiiy  would  agree 
to  any  form  of  arbitration  or  adjustment  board  ? 

Q.     And  was  that  question  answered? 

A.     That  question  was  answered,  yes. 

Q.     Who  answ^ered  it? 

A.     Mr.  Powell,  or  Mr.  Huddleston. 

Q.     What  was  the  answ^er? 

A.     The  answer  was,  No. 

Q.  Now,  after  those  questions  were  ]>ro])ounded 
by  Mr.  Ashe,  what  next  took  place? 

A.  Mr.  Ashe  made  the  statement  that  he  was 
going  to  leave  for  San  Francisco,  and  he  could  see 
no  furtlier  reason  for  holding  any  more  meetings  in 
Portland  because  he  didn't  feel  tlie  company  wns 
dealiim-  in  2,'ood  faith. 
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Mr.  Ball :  Just  a  minute.  The  testimony  of  what 
Mr.  Ashe  expressed  as  his  opinion  about  the  com- 
pany should  be  stricken  [373]  as  an  opinion  and 
conclusion  of  Mr.  Ashe. 

Trial  Examiner  Bokat :     Yes. 

Mr.  Walker:  Well,  Mr.  Examiner,  I  submit  that 
Mr.  Ashe, — as  his  title  indicates, — is  a  person  ])os- 
sessing-  experience,  and  is  an  expert ;  and  if  he  made 
such  a  statement  at  the  meeting  in  the  ])resence  of 
the  respondent, 

Trial  Examiner  Bokat :  Do  you  expect  me  to  be 
bound  by  what  Mr.  Ashe's  opinion  was,  or  am  I  to 
be  bound  by  my  own  opinion  ? 

Mr.  AValker:  I  know  that  Mr.  Ashe's  opinion  is 
not  a  matter  u])on  which  a  finding  could  be  predi- 
cated. 

Trial  Examiner  Bokat:  That  is  the  very  reason 
I  am  sustaining  the  objection. 

Mr.  Walker:  I  submit  it  has  some  probative 
value  to  be  taken  and  weighed  in  consideration  with 
all  the  other  factors. 

Trial  Examiner  Bokat:  I  think  you  make  the 
point,  Mr.  A¥alker;  but  I  am  going  to  sustain  the 
objection. 

Mr.  Ball:  I  might  add  to  the  objection,  that  it 
is  also  hearsay. 

Trial  Examiner  Bokat:  Well,  something  that 
was  said  in  the  presence  of  all  the  parties,  I  don't 
see  how  it  i)ossibly  couUl  be  hearsay. 
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Q.  (Mr.  Walker  continuing)  After  making 
that  statement,  what  did  Mr.  Ashe  do? 

A.  The  meeting  broke  up  immediatel}'  following 
that.  [374] 

Mr.  Ball:  Well,  I  move  to  strike  that,  ''after 
making  that  statement",  because  that  refers  to  a 
statement  which,  in  itself,  lias  been  stricken  from 
the  record. 

Trial  Examiner  Bokat:  That  is  not  physically 
stricken.  Well,  the  meeting  broke  up  subsequent!}-  ? 

The  Witness:     That  is  correct. 

Q.  (Mr.  Walker  continuing)  Did  any  of  the 
re];)resentatives  of  the  respondent  say  anything  fur- 
ther to  Mr.  Ashe  before  he  left  the  room  ? 

A.     Not  tliat  I  can  remember. 

Mr.  Walker:     That  is  all. 

Trial  Examiner  Bokat:  Any  questions,  Mr. 
Landye  ? 

Mr.  Landye :     No  questions. 

Trial  Examiner  Bokat :     Proceed,  Mr.  Ball. 

Cross  Examination 

Q.  (Mr.  Ball)  Going  back,  Mr.  Dixon,  to  the 
meeting  of  August  30th.  You  recall,  do  you  not,  in 
addition  to  tlie  matters  that  you  testified  to  as 
occurring  at  tliat  meeting,  that  a  question  was 
raised  as  to  a])propriate  unit? 

A.  For  the  sake  of  the  record,  Mr.  Ball,  my 
name  is  T.angford.  You  called  me  Dixon. 

Mr.   I>all :     I  beg  your  pardon,  Mr.  Langford. 
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A.  I  don't  recall  any  discussion  of  the  appro- 
priate unit  at  that  time,  no. 

Q.  When  you  say  you  don't  recall  the  fact,  you 
have  no  definite  [375]  recollection  that  such  did  not 
take  place?  A.     No. 

Q.  Then  the  next  meeting  that  you  recall  is  the 
meeting  of  October  22nd  ? 

A.     That  is  correct. 

Q.  You  recall  that  Mr.  Powell,  at  the  begiiming 
of  that  meeting,  asked  for  the  exact  percentage  of 
the  number  of  employees  that  the  two  unions  there 
present  had  signed  up  ? 

A.     I  believe  he  asked  that  question,  yes. 

Q.  And  that  those  figures  were  given  by  Mr. 
Hicks  and  Mr.  Dixon? 

A.     I  believe  they  gave  those  figures,  yes. 

Q.  You  also  recall  that  Mr.  Dixon  stated,  at  that 
meeting,  with  regard  to  Section  1,  that  it  was  a  very 
important  clause  because  there  had  been  insistence 
on  the  part  of  the  conference  in  Cleveland  the  pre- 
vious summer  that  that  be  included  in  all  contracts? 

A.     I  believe  Mr.  Dixon  made  the  statement,  yes. 

Q.  As  a  matter  of  fact,  that  clause  is  included  in 
a  large  number  of  contracts  you  have  in  the  Port- 
land area  ?        A.     That  is  true. 

Q.  Do  you  recall  how  many  contracts  you  have 
that  include  that  clause  here  ? 

A.  In  the  Portland  area  all  of  our  contracts 
contain  that  clause.  [376] 
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Q.  The  statement  was  made  that  you  could  not 
make  another  contract  without  including  that  chiuse, 
in  fairness  to  the  parties  who  were  parties  to  those 
contracts  ?  A.     That  is  correct. 

Q.  Trial  Examiner  Bokat:  The  other  contracts 
that  you  have  in  the  Portland  area  cover  the  same 
types  of  employees,  or  classifications  of  employees, 
as  set  forth  in  the  contract,  Board's  Exhibit  7? 

The  Witness :     That  is  correct. 

Q.  (Mr.  Ball  continuing)  Now,  as  a  matter  of 
fact,  in  defining  the  employees  coming  under  your 
jurisdiction,  you  find  in  many  cases,  an  employee  in 
a  store  such  as  Montgomery  Ward  may  do  part  sell- 
ing and  part  work  that  belongs  in  the  jurisdiction 
of  some  other  craft. 

A.     That  might  be  the  case  out  there,  yes. 

Q.     You  do  run  across  the  situation? 

A.     Occasionally,  yes,  we  do. 

Q.  Well,  as  far  as  you  know,  for  example,  the 
linoleum  layers  might  also  be  employed  selling  lino- 
leum at  Ward's! 

A.  I  don't  have  any  reason  to  believe  to  the  con- 
trary at  all. 

Q.  Did  you  have  any  occasion  to  discuss  with 
Mr.  Dixon  his  telephone  call  with  Mr.  Powell  on 
October  2.3rd? 

A.  I  don't  believe  that  we  discussed  it.  If  I  re- 
member correctly,  Mr.  Dixon  told  me  he  had  talked 
t(^  Ml'.  Powell  on  the  '])hone,  and  was  intending  to 
meet  Mr.  Powell  in  California,  [377]  subsequent  to 
that  'phone  call. 
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Q.  Turning  now  to  the  meeting  of  December 
13th,  or,  rather,  the  meeting  of  December  16th, 
where  this  contract  was  discussed.  When  you  say 
that  no  reasons  were  advanced  by  the  company  for 
their  disagreement  with  certain  sections,  you  don't 
mean  to  imply  that  3"ou  asked  them,  at  that  time,  to 
state  the  reasons?  A.     No,  I  didn't. 

Q.  The  fact  is,  what  you  were  trying  to  do  was 
to  offer  this  contract  and  find  the  cUiuses  which 
were  acceptable?  That  was  one  of  the  reasons? 

A.     At  that  time,  yes. 

Q.  There  had  been,  at  other  times,  a  rather  full 
discussion  of  a  good  many  of  these  points  ? 

A.     Number  of  them,  yes. 

Q.  As  to  the  matter,  for  example,  of  wages ;  you 
had  heard  the  statement  made  it  was  a  compan\' 
policy  to  pay  as  much  or  more  in  the  community  as 
was  being  paid  elsewhere  ? 

A.     Yes,  I  heard  the  statement  made. 

Mr.  Ball :     I  think  that  is  all. 

Trial  Examiner  Bokat:     Redirect,  Mr.  Walker? 

Redirect  Examination 

Q.  (Mr.  Walker)  What  figures  did  Mr.  Hicks 
and  Mr.  Dixon  give  concerning  majority  re]:)reseuta- 
tion  at  the  meeting  of  October  22nd?  [378] 

A.  Mr.  Dixon,  at  that  ihne,  stated  he  liad  be- 
tween eighty-five  and  ninety  ])er  cent  of  the  peo]^le 
coming  under  the  jurisdiction  of  his  union  signed 
up  as  members.  Mr.  Hicks  made  the  statement  he 
had  between  sixty  and  sixty-five  per  cent. 
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Q.  Was  there  any  further  discussion  concerning 
the  extent  of  majority  representation? 

A.     Not  that  I  can  remember. 

Q.  After  going  over  the  contract  at  the  meeting 
of  December  16th,  did  Local  1257  request  anything 
further  of  the  company  ? 

A.  We  requested,  at  that  time,  as  we  had  done 
prior  to  the  16th,  a  written  counter  proposal  from 
the  company. 

Mr.  Ball:  Now,  just  a  minute.  I  object  to  the 
question  and  moA'^e  to  strike  the  answer  unless  a 
date  is  set  specifically. 

'I'rial  Examiner  Bokat:  He  said  December  16th. 
Read  the  question  and  answer,  Mr.  Reporter. 

(AVhereupon  the  question  and  answer  re- 
ferred to  were  read  aloud  by  the  rei)orter  as 
above  indicated.) 

Mr.  Ball:  I  move  to  strike  that  out  as  involvino; 
an  opinion  and  conchision  involving  ambiguous 
language.  The  witness  should  be  instructed  to  state 
exactly  what  was  said. 

Trial  Examiner  Bokat:  I  will  let  it  stand,  sub- 
ject to  further  clarification.  The  witness  can  state 
exnctly  what  was  said.  What  VN'as  said  on  that 
occasion  ? 

The  Witness : ;  If  I  may  explain,  Mr.  Examiner, 
on  the  13th,  14th,  and  16th  the  Retail  Clerks  rei)- 
resentatives  asked  the  com-  [379]  ])any  to  submit  a 
coimtei'  proposal  on  the  contract  that  had  been 
given  to  the  company. 
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Trial  Examiner  Bokat :     Who  asked  ? 

The  Witness:  Mr.  Dixon,  myself,  and  Mr. 
Landye. 

Trial  Examiner  Bokat:  You  asked  it  of  Mr. 
Powell? 

The  Witness :     Of  Mr.  Powell,  yes. 

Trial  Examiner  Bokat:  What  was  the  reply,  if 
any? 

The  Witness:  Mr.  Powell  stated  that  the  com- 
pany did  not  feel  that  they  had  anything  to  ask  of 
the  union. 

Mr.  Ball:  It  is  understood  I  have  again,  to  this 
line  of  inquiry,  the  same  general  objection  which  I 
expressed  ? 

Trial  Examiner  Bokat:  Yes.  The  record  may  so 
show. 

Q.  (Mr.  Walker  continuing)  Was  such  ever  re- 
ceived ? 

A.  We  have  never  received  a  written  counter 
proposal  from  the  company. 

Mr.  Ball :  The  same  objection  to  that  question 
and  answer. 

Trial  Examiner  Bokat:     Yes.  I  will  let  it  stand. 

Mr.  Walker:     That  is  all. 

Mr.  Ball :     That  is  all. 

Trial  Examiner  Bokat:     Witness  excused. 

(Witness  excused) 
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Mr.  Walker:  If  the  Examiner  please,  I  would 
like  to  request  permission  to  produce  Mr.  Landye 
as  a  witness. 

Mr.  Ball:  To  such,  respondent  strenuously  ob- 
jects. Mr.  Landye  appears  as  counsel  in  the  case, 
and  if  they  follow  the  [380]  rules  of  ethics  and  of 
orderlj^  procedure,  Mr.  Landye  should  not  appear  in 
the  dual  capacity  of  representing  his  client  as  an 
advocate  and  assisting  his  client's  case  by  getting 
up  and  testifying.  The  testimony  shows  that  prior 
to  tlio  meeting  of  December  13th,  Mr.  Landye  had 
already  consulted  with  Mr.  Estabrook,  at  least,  in 
tjie  formation  of  charges  against  this  company.  If 
counsel,  mider  the  circumstances,  acts  as  both  wit- 
ness and  counsel  in  the  prosecution  of  those  charges, 
it  is  a  denial  to  this  company  of  due  process  of  law, 
a  breach  of  professional  ethics,  and  something  this 
Examiner,  in  its  discretion,  should  not  permit. 

Mr.  Landye :     If  the  Court  ])lease, 

Trial  Examiner  Bokat:  I  am  ready  to  make  my 
ruling:  but  if  there  is  something  you  want  to 
say, 

Mr.  Landye :     No.  That  is  all  right. 

Trial  Examiner  Bokat:  I  don't  see  where  I  have 
any  disci-etion  to  prevent  Mr.  Landye  from  taking 
the  stand,  if  he  so  desires,  and  the  Board  desires  to 
call  him  as  a  witness.  I  will  have  to  overrule  the 
objection.  [381] 
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JAMES  LANDYE 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Trial  Examiner  Bokat :  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness:  James  Landye,  1003  Corbett 
Building,  Portland. 

Q.     (Mr.  Walker)     What  is  your  occupation? 

A.     Attorney. 

Q.     How  long  have  you  been  an  attorney? 

A.     1934. 

Q.  To  the  bars  of  what  states  are  you  admitted 
and  licensed  to  practice? 

A.  Well,  California,  Oregon,  and  Washington; 
all  three.  And  when  I  stated  1934,  I  meant  that  was 
Oregon.  The  first  one. 

Q.  Prior  to  admission  to  State  of  Oregon,  what 
experience  had  you  had? 

A.     Restate  the  question  please. 

Trial  Examiner  Bokat :  Read  it  back.  Is  it  neces- 
sary to  go  into  the  qualifications  of  Mr.  Landye  ? 

Mr.  Walker:  I  just  have  one  point  on  his  quali- 
fications. 

Trial  Examiner  Bokat :  All  right.  Read  the  ques- 
tion now  to  Mr.  Landye,  please. 

(Whereupon   the   question    referred   to    was 
read?/  aloud  by  the  reporter  as  above  recorded.) 

[382] 
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A.  Well,  none  in  particular,  Mr.  Walker.  I  had 
been  a  member  of  a  labor  miion,  but  no  particular 
experience  prior  to  my  admission. 

Q.  Are  you  associated  with  the  Pacific  Coast 
Labor  Bureau? 

A.     I  was,  from  1935  until  the  fall  of  '38. 

Q.  What  was  the  nature  of  your  work  with  the 
Pacific  Coast  Labor  Bureau? 

A.  Negotiations  and  arbitrations  for  labor 
unions. 

Mr.  Ball:  Let  the  record  show  that  the  respon- 
dent objects  to  this  line  of  questioning  of  what  Mr. 
Estabrook  did.  Object  to  it  as  irrelevant  and  im- 
material. 

Trial  Examiner  Bokat:     Mr.  Landye,  you  mean? 

Mr.  Ball:    Mr.  Landye,  yes. 

Trial  Examiner  Bokat:  I  don't  know.  I  will 
have  to  let  it  stand  at  this  time,  subject  to  some 
connection. 

Q.  (Mr.  Walker  continuing)  How  long  had  you 
been  so  engaged  with  the  Pacific  Coast  Labor 
Bureau  ? 

A.     From  March  of  1935  to  October,  1938. 

Mr.  Ball:  I  assume  my  objection  goes  to  this 
entire  line? 

Trial  Examiner  Bokat:  Yes.  I  assume  the  pur- 
pose is  to  show  Mr.  Landye  is  an  experienced  nego- 
tiator in  negotiating  contracts? 

Mr.  Ball:  Well,  let  the  record  show,  if  that  be 
the  purpose,  we  object  to  any  testimony  to  qualify 
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Mr.  Landye  as  any  expert.  This  is  not  a  case  calling 

for  expert  opinion. 

Trial  Examiner  Bokat:  I  don't  loiow  whether  he 
is  going  to  [383]  be  called  upon  to  give  any  opinion 
or  not.  Am  I  correct  in  that  assumption'? 

Mr.  Walker:  I  may  say,  I  am  not  asking  him  to 
express  an  opinion. 

Trial  Examiner  Bokat:  Am  I  correct  in  the  as- 
sumption that  the  purpose  is  to  show  he  has  had 
experience  in  negotiations'? 

Mr.  Walker :    Yes. 

Trial  Examiner  Bokat:    All  right. 

Q.  (Mr.  Walker  continuing)  During  that 
period  of  time,  what  organizations  did  you  repre- 
sent in  negotiations  or  arbitration? 

Trial  Examiner  Bokat :  Do  you  really  have  to  go 
into  all  that^ 

The  Witness:  I  couldn't  answer  that,  Mr. 
Walker.  It  has  been  several  hundred.  I  couldn't 
name  them.  Hundreds  of  them. 

Trial  Examiner  Bokat:  I  am  not  interested  in  a 
list. 

The  Witness :  It  would  take  me  too  long  to  recall 
them. 

Q.  (Mr.  Walker  continuing)  Have  they  all  been 
negotiations  between  labor  organizations  and  em- 
ployers ?  A.     All  of  them,  yes. 

Q.  Approximately  how  many  negotiations  have 
you  conducted'? 
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A.  I  can't  answer  that  question.  I  can  remember 
twenty-eight  in  one  month;  but  I  can't  remember 
over  three  and  a  half  years  how  many  hundreds. 

Trial  Examiner  Bokat:  You  say  it  ran  into  the 
hundreds  ? 

The  Witness :    Yes.  [384] 

Trial  Examiner  Bokat :    All  right. 

Q.  (Mr.  AYalker  continuing)  Have  you  had  oc- 
casion to  meet  with  any  of  the  representatives  of 
Montgomery  Ward?  A.     Yes,  I  have. 

Q.     And  when  did  you  first  meet  with  them'? 

A.  I  first  met  with  them  either  in  April  or  May, 
1910,  on  the  original  Warehousemen's  case.  That 
was  my  first  experience  with  Montgomery  Ward. 

Q.     That  is  the  representation  meeting? 

A.     Yes,  for  the  Warehousemen. 

Q.     Board's  Exhibit  2?  A.     Yes. 

Q.     Was  the  record  of  it?  A.     Yes. 

Q.  Subsequent  to  that,  did  you  have  occasion  to 
meet  with  any  of  the  representatives  of  respondent  ? 

A.    Yes,  I  did. 

Q.     When  was  the  next  time? 

A.     Approximately  September  19,  1940. 

Q.     Where  was  that  meeting? 

A.     In  the  Heathman  Hotel. 

Q.     You  met  with  whom  there? 

A.  Mr.  Pow^ell  and  Mr.  Barth  and  Mr.  James 
Barr. 

Q.     Did  anyone  accompany  you? 
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A.     Mr.  Dixon.  [385] 
Q.     Will  you  relate  what  occurred  at  that  meet- 


ing. 


(Off  the  record  discussion.) 


A.  Mr.  Dixon  and  myself  went  into  the  hotel 
room,  and  the  three  "entlemen  from  the  company 
were  there.  I  met  Mr.  Powell  for  the  first  time,  and 
Mr.  Barr.  Mr.  Barr  stated  that  Mr.  Powell  would 
speak  for  the  company.  We  started  then  to  discuss 
the  terms  of  the  contract. 

Q.     Board's  Exhibit  7? 

A.  Yes.  Mr.  Powell  asked  us  exactly  who  we 
represented.  Mr.  Dixon  told  him  that  we  represented 
the  Retail  Clerks.  Mr.  Powell  stated  that  he  didn  't 
w^ant  to  deal  just  with  the  Retail  Clerks  alone;  he 
wanted  to  deal  with  the  office  workers  as  well  as 
the  Retail  Clerks,  in  the  retail  imit.  Mr.  Dixon 
explained  to  Mr.  Powell  that  he  only  had  jurisdic- 
tion over  the  Retail  Clerks, — which  he  said  was  an 
International  Union;  that  the  Office  Workers  had 
jurisdiction  over  the  office  w^orkers  in  the  retail 
side,  as  well  as  jurisdiction  over  the  office  w^orkers 
on  the  mail  order  side.  Mr.  Dixon  stated  that  he 
had  no  power  to  deal  for  the  office  workers.  I  stated 
about  the  same  thing.  Mr.  Powell  then  told  us  that 
the  company  set-up  was  such  that  the  retail  side 
and  the  mail  order  side  had  different  heads  within 
their  company.  He  said  that  one  was  directed  from 
Chicago  and  one  from  Oakland,  I  believe;  and  that 
it  was  more  convenient  for  the  company  to  deal  on 
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the  retail  side;  and  that  he  wanted  to  deal  with 
just  one  union  for  all  the  employees  on  [386]  the 
retail  side.  Mr.  Dixon  told  him  again  that  that  was 
imj^ossible;  that  he  did  not  represent  the  office 
workers.  We  started  discussion  of  Section  1,  and 
Mr.  Powell  stated  that  they  would  not  grant  the 
union  shop;  and  then  he  stated  again  that  the  com- 
pany wanted  to  deal  with  one  union  for  all  the  em- 
ployees on  the  retail  side.  At  that  point  I  told  Mr. 
Powell  that  there  would  be  no  use  us  discussing  the 
whole  contract,  or  any  other  parts  of  it,  until  we 
found  out  if  the  company  would  recognize  the  fact 
that  the  Retail  Clerks  had  a  majority  of  the  retail 
clerks;  and  that  the  comj^any  would  deal  with  us 
as  such,  for  the  retail  clerks.  He  stated, — Mr. 
Powell, — that  he  didn't  want  to  deal  with  a  miion 
when  he  wasn't  sure  they  had  the  majority.  I  asked 
him  if  there  was  an}'  question  that  the  Retail  Clerks 
had  a  majority,  and  he  said  he  was  not  saying  they 
didn't  and  he  was  not  saying  they  did.  I  asked  him 
if  the  letter,  which  we  had  previously  sent,  was  not 
sufficient;  and  he  said  he  wasn't  saying  whether  it 
was  or  whether  it  wasn't.  I  then  suggested,  in  order 
to  clear  ujj  the  whole  matter,  three  separate  methods 
by  which  we  might  straighten  it  out.  One  was  to 
take  our  letter  of  August  as  i)rotection  for  the  com- 
pany,— I  think  is  the  way  I  put  it.  Second,  was  to 
have  a  check-off  of  the  books  of  our  membership 
in  the  Retail  Clerks  with  the  retail  clerks  of  the 
company  showing  on  their  payroll.  That  could  either 
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be  done,  I  told  them,  by  either  a  National  Labor 
Relations  Board  Field  Examiner,  or  anyone  else 
[387]  as  far  as  we  were  concerned.  Any  auditor. 
Or,  that  we  have  an  election,  a  consent  election, 
whereby  we  would  agree  on  the  payroll  of  the 
retail  clerks  and  have  an  election  any  place  to  deter- 
mine it  that  w^ay. 

Q.  Did  Mr.  Pow^ell  respond  to  any  of  the  three 
suggestions  % 

A.  He  said  that  he  couldn't  answer  the  question 
at  that  time.  I  asked  him  if  he  wouldn't  let  us  know^ 
within  tw^o  or  three  days.  I  finally  asked  him  if  he 
would  let  us  know  by  the  next  Monday, — I  forget 
what  September  19th  was, — I  asked  him  if  he  would 
let  us  have  it  by  the  next  Monday — I  remember  that, 
— and  he  said  he  would.  Then  we  got  back  to  the 
question  of  the  contract.  I  asked  Mr.  Powell  tlie 
question, — s>o  that  we  w-ould  be  clear  on  the  whole 
things, — I  asked  him,  '^  Assume  that  w^e  agree  on 
every  section  of  the  contract,  would  the  company 
consent  to  sign  an  agreement  with  us?"  Because, 
I  told  him,  I  w^as  disturbed  over  the  statement  as 
to  wdiether  they  recognized  us  or  not.  And  lie  said  he 
couldn't  give  the  answer  to  that  question;  that  he 
thought  we  should  go  ahead  and  negotiate  and 
leave  the  question  as  to  whether  an  agreement  could 
be  signed  or  not  until  we  got  through.  I  told  him 
that  we  couldn't  do  that,  because  if  the  membershix:) 
ever  foimd  out  that  we  had  negotiated  a  contract 
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for  two  or  three  weeks  and  then  the  company  re- 
fused to  sign  it  and  raised  the  question  of  recog- 
nition, probably  Mr.  Dixon  and  myself  would  both 
be  out  of  jobs.  I  told  him  I  couldn't  understand  the 
company  coming  [388]  to  a  meeting  without  having 
a  definite  position  on  the  question  of  recognition.  I 
think  that  about  concluded  that  meeting.  We  left 
with  the  company  telling  us  they  would  let  us  know 
by  the  next  Monday, — let  Mr.  Dixon  know,  not 
myself. 

Q.     Did  you  hear  from  Mr.  Powell  after  that"? 

A.  Not  m  regard  to  the  Retail  Clerks.  I  didn't 
ask  Mr.  Powell  to  call  me;  I  told  him  to  call  Mr. 
Dixon. 

Q.  After  that,  did  you  meet  with  any  of  the  re- 
spondent 's  representatives  *? 

A.     Yes;  December  13th. 

Trial  Examiner  Bokat:  You  were  present  at  all 
three  of  those  meetings? 

The  Witness:  No,  I  was  not.  I  was  ill  after 
December  13th  and  I  went  home. 

Trial  Examiner  Bokat:  Just  the  December  13th 
meeting  % 

The  Witness:     Just  the  December  13th  meeting. 

Q.  (Mr.  Walker  continuing)  Were  you  at  the 
meetmg  of  October  22nd?  A.     No. 

Q.  Now^,  what  took  place  at  the  meeting  of  De- 
cember 13th? 

A.  Mr.  Brady  opened  that  meeting,  the  Presi- 
dent of  the  Central  Labor  Council.  Mr.  Brady  stated 
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tliat  a  request  had  come  in  to  put  Montgomery  Ward 
on  t]ie  unfair  list.  He  stated  that  he, — Mr.  Brady, — 
Mr.  Anderson,  Secretary  of  the  Council,  and  one 
other  member  of  the  Executive  Board,  had  met 
with  Montgomery  [389]  Ward  two  or  three  days 
previous  to  December  13th  to  see  if  they  could  get 
the  jDarties  together,  and  that  as  a  result  of  that 
meeting,  they  had  asked  to  have  Mr.  Powell  come 
up  from  Oakland,  and  that  this  was  the  result 
of  their  conversations, — this  meeting  Mr.  Brady 
opened.  Mr.  Estabrook  then  spoke  and  discussed  the 
question  of  the  union  shop.  It  was  discussed  back 
and  forth. 

Q.  What  was  said  concerning  that?  Just  one 
minute.  You  are  referring  now  to  Article  2  of 
Board's  Exhibit  3.  Is  that  correct? 

A.  Yes.  I  didn't  have  the  agreement  in  front  of 
me  at  the  time,  myself,  but  I  knew  what  it  was.  That 
is  what  they  were  discussing. 

Q.  How  did  the  discussion  relative  to  Article  2 
begin  ? 

A.  Mr.  Estabrook,  I  believe,  pointed  out,  or  said, 
that  they  wanted  that  included  in  their  contract. 
Mr.  Powell  said  that  that  was, — the  company  would 
not  enter  into  any  agreement  whereby  they  told  the 
emplo}'ees  whetlun'  or  not  they  should  belong  to  a 
union.  I,  at  that  time,  told  Mr.  Powell  it  is  impos- 
sible, to  have  industrial  relations,  for  a  company  to 
have  hair  and  half;  and  that  for  better  industrial 
relations,  we  had  found  by  experience,  it  was  best 


vs.  Montgomery  Ward  <k  Co.  513 

(Testimony  of  James  Landye.) 

to  have  them  all  in  the  union.  And  Mr.  Brady  spoke 

about  along  the  same  lines. 

Q.  What  was  the  result  of  the  discussion  con- 
cerning Article  2? 

A.     Mr.  Powell  refused  the  section. 

Q.  What  did  he  say  about  if?  I  mean,  did  he 
say  anything  further  than  that  which  you  have 
related? 

A.     That  was  just  the  general  effect  of  it. 

Q.     What  next  occurred  at  the  meeting? 

A.  Mr.  Ashe  asked  if  the  company  had  all  the 
proposals  of  the  unions  before  them.  Mr.  Powell 
said,  ''Yes",  except  they  did  not  have  the  Office 
Workers;  and  I  said  that  we  would  see  that  was 
gotten  in  there  that  afternoon  or  the  next  day. 

Trial  Examiner  Bokat:  May  I  have  that  answer 
and  question,  please? 

(Whereupon  the  last  question  and  answer 
were  read  aloud  by  the  reporter  as  above  re- 
corded.) 

Trial  Examiner  Bokat:    All  right. 

Q.  (Mr.  Walker  continuing)  Do  you  recall  any 
discussion  on  any  other  article  of  Board's  Ex- 
hibit 3? 

A.  No,  I  don't;  not  at  that  meeting.  I  don't 
remember  any  other  discussions  on  that.  Well, — 
to  make  my  answer  clear, — on  any  of  the  other  con- 
tracts. Any  other  section  except  that  one  of  the 
Warehousemen 's. 
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Q.     After  tlie  ])roposed  agreement, 

Mr.  Ball :  (Interrupting)  Just  a  miimte.  Let  me 
have  the  question  and  answer  again.  Apparently  I 
didn't  ge\  the  purport  of  the  question  and  answer. 
Read  it  back,  please. 

Trial  Examiner  Bokat:    Yes,  read  it  back. 

(Whereupon  the  last  question  and  answer 
were  read  alound  by  [391]  the  reporter  as  above 
recorded.) 

Trial  Examiner  Bokat:  I  think  he  is  referring 
clearly  to  Section  2. 

Mr.  Walker:    Section  2  of  Board's  Exhibit  3. 

Trial  Examiner  Bokat:  Suppose  you  physically 
correct  the  record.  The  question  of  Mr.  Ball,  refer- 
ring to  Section  2. 

Mr.  Walker:     I  thought  he  meant  Exhibit  2. 

Trial  Examiner  Bokat:  Article  2,  Board's  Ex- 
hibit 3. 

(Discussion  off  the  record.) 

Q.  (Mr.  Walker  continuing)  After  the  pro- 
posed agreement  had  been  discussed,  what  next  oc- 
curred ? 

A.  The  company  stated, — that  is,  Mr.  Powell; 
he  did  all  the  talking, — that  they  were  willing  to 
deal  with  the  Warehousemen's  Union  206,  as  they 
had  been  recognized  or  certified  by  the  National 
Labor  Relations  Board.  Mr.  Langford,  I  believe,  or 
one  of  the  clerks, — I  think  it  was  Mr.  Langford, 
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Trial  Examiner  Bokat :  One  of  the  officers  of  the 
Clerks'  miion? 

The  Witness:  Yes.  Said,  \^as  there  any  question 
as  to  whether  the  company  recognized  the  Retail 
Clerks,  and  Mr.  Powell  said,  No,  that  they  had  ac- 
cepted the  letter, — the  letters  which  had  been  ex- 
changed,— as  sufficient. 

Q.  You  are  now  referring  to  Board's  Exhibit  6. 
Is  that  correct? 

A.  He  stated,  the  letter.  Mr.  Powell  stated,  the 
letter. 

Mr.  Ball:     Well,  that  is  6.  [392] 

A.  (continuing)  — as  sufficient  of  recognition  of 
the  Clerks,  and  there  was  no  question  about  that. 

Q.     Now,  did  you  request  anything! 

A.  Yes.  I  first  asked  Mr.  Powell,  would  they 
arbitrate  the  whole  thing  except  the  union  shop; 
he  said.  No.  I  then  asked  him,  would  he  agree  to 
arbitrate  everything,  union  shop  and  everything; 
and  he  said.  No.  About  that  time  Mr.  Glazier,  of  the 
Seattle  Warehousemen,  got  up  and  left  the  room, 
stating  that  we  weren't  getting  anywhere  and  that 
we  were  back  to  where  we  started;  and  somebody 
else  followed  him  out  of  the  room.  And  I  said, 
"Well,  will  the  company  give  us  a  counter  proposal 
on  all  the  contracts, — the  Retail  Clerks'  and  the 
Warehousemen's  was  before  them,  and  we  could  get 
the  Office  Workers'  over  immediately,  as  soon  as 
possible, — and  would  they  get  it  back  to  us  by  Sat- 
urday  morning,    a    comiter   proposal.    Mr.    Powell 
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asked  me  exactly  what  I  meant,  and  I  stated  that 
I  wanted  the  company  to  take  each  section  of  the 
nnions'  contracts,  and  if  they  agreed,  to  write  it  out 
that  way  as  a  section,  and  if  they  disagreed,  to 
delete  it,  and  if  they  had  any  additions,  to  put  it 
on  the  contract.  I  told  them  to  make  a  complete 
contract,  addressed  to  each  nnion.  I  told  them  then 
we  could  meet  the  next  day,  Saturday;  and  we  could 
take  the  contracts  and  we  would  have  something  to 
work  from,  a  limitation  placed  on  the  issues.  I  told 
them  tliat  is  the  way  business  was  ordinarily  con- 
ducted. Mr.  Powell [393] 

Mr.  Ball:  (interrupting)  It  is  understood  that 
resi^ondent  is  not  bomid  by  any  reasons  or  argu- 
ments advanced  by  Mr.  Landye  in  this  discussion? 

Trial  Examiner  Bokat :  It  is  just  what  he  claims 
he  stated  to  Mr.  Powell;  setting  forth  testimony  of 
the  conduct  of  the  parties. 

Mr.  Ball:  Not  received  for  any  further  probative 
purpose  than  the  eifect  the  words  might  have? 

Trial  Examiner  Bokat:  I  can't  tell,  at  this  time, 
what  weight  I  am  going  to  give  to  the  words,  if 
any. 

Do  you  want  the  last  ])art  of  your  answer  read? 

The  Witness:    Yes,  please. 

(Whereupon  the  last  part  of  the  answer  re- 
ferred to  was  read  aloud  by  the  reporter  as 
above  recorded.) 

Mr.  Ball:  I  move  to  strike  that  out  in  so  far  as 
it  may  represent  as  a  fact  that  that  is  the  way 
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business   is   ordinarily   done,    or   is    attempting   to 

show  that  is  a  fact. 

Trial  Examiner  Bokat:  I  am  merely  accei^ting 
it  as  his  testimony. 

Q.  (Mr.  Walker  continuing)  During  that  dis- 
cussion, Mr.  Landye,  did  you  make  any  gestures  ? 

A.     Oh,  there  was  some,  I  suppose. 

Trial  Examiner  Bokat:  Now,  had  you  finished 
your  answer? 

The  Witness:  No.  I  want  to  finish  this  other 
question. 

Trial  Examiner  Bokat:  I  thought  you  hadn't 
finished  it.  [394]  Do  you  want  some  more  of  your 
answer  read? 

The  Witness:  No;  I  have  got  it.  Mr.  Powell 
stated  that  the  company  was  not  asking  anything 
from  us,  and  that  it  w^as  up  to  us  to  make  proposals 
that  would  please  the  company;  and  that  he  said 
his  conception  of  negotiations  was  that  the  company 
had  no  affirmative  duty  to  do  anything,  and  that 
it  was  up  to  the  union  to  please  the  company.  And 
he  stated  that  they  wouldn't  submit  a  counter  pro- 
posal. 

Q.  Was  there  any  reference  to  any  industry, 
other  than  the  mail  order  business,  at  the  time  of 
your  discussion  which  you  have  just  related? 

A.  Well,  Mr.  Powell  stated  that  that  was  not 
his  conception  of  either  negotiations  or  labor  rela- 
tions, for  the  company  to  make  affirmative  gestures, 
— or  words  to  that  effect.  I  stated  to  him  that  that 
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was  not  so;  that  I  had  dealt  with  newspaper  pub- 
lishers for  soine  four  or  five  years,  and  that  the 
newspaper  publishers  had  dealt  for  fifty  years,  and 
that  we  never  discussed  anything  with  the  news- 
jDaper  publishers,  or  negotiations  with  the  various 
crafts,  until  proposals  and  counter  proposals  had 
been  exchanged  so  w^e  could  limit  the  issues.  I  told 
him  at  that  time,  I  thought  that  would  be  the  most 
efficient;  that  we  could  get  somewhere. 

Mr.  Ball:  I  assume  I  have  a  standing  objection 
to  loceiving  any  of  the  statements  of  Mr.  Landye 
as  to  the  truth  of  any  of  the  facts  that  he  told  to 
Mr.  Powell  at  that  time.  [395] 

Trial  Examiner  Bokat :    The  record  may  so  show\ 

Q.  (Mr.  Walker  continuing)  Did  Mr.  Powell 
sa}'  an}^thing  to  that,  other  than  which  you  have 
already  related  ? 

A.  No.  He  just  said  that  it  wasn't  up  to  the 
comimny  to  please  the  union.  That  may  not  be  the 
exact  words,  but  to  that  effect. 

Mr.  Ball :  Well,  I  move  to  strike  that  out,  there- 
fore, as  an  opinion  and  conclusion  of  the  witness 
as  to  what  Mr.  Powell  said. 

The  Witness :  Well,  it  was  the  same  as  he  stated 
before. 

Trial  Examiner  Bokat:  With  that  modification, 
1  will  let  it  stand. 

Q.  (Mr.  Walker  continuing)  Now  was  any 
other  question  asked  of  Mr.  Powell  relative  to  the 
agreement,  or,  to  an  agreement? 
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A.  No.  I  think  that  was  about  the  end.  The  last 
thing  I  remember  is  his  refusal  on  a  counter  i^ro- 
posal. 

Mr.  Ball:  I  move  to  strike  out  Mr.  Landye 's  de- 
scription. 

Trial  Examiner  Bokat:    Yes. 

The  Witness:    All  right. 

Q.  (Mr.  Walker  continuing)  Now,  Mr.  Landye, 
going  back  to  the  meeting  of  September  19th.  Was 
there  any  discussion  with  Mr.  Powell,  or  Mr.  Barth, 
in  addition  to  the  discussion  over  recognition  and 
Section  1  of  the  agreement? 

Mr.  Ball :  I  object  to  this  going  back  over  matter 
which  the  witness  has  already  stated  and  to  which 
he  has  testified  [396]  fully. 

Trial  Examiner  Bokat:  I  assume  there  is  some- 
thing else  that  Mr.  Walker  has  in  mind  that  the 
witness  may  not  have  testified  to.  I  don't  want  him 
testifying  on  old  matters. 

Mr.  Ball:  The  witness  has  testified, — if  I  recall 
the  evidence, — that  he  has  already  stated  everything 
he  can  recall  about  the  meeting. 

Trial  Examiner  Bokat:  If  Mr.  Walker  can  re- 
fresh his  recollection,  he  has  a  perfect  right  to  do 
that. 

The  Witness:    May  I  have  the  question? 

(Whereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 
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The  Witness:  There  was  a  discussion  about  the 
certification  of  the  Warehousemen. 

Q.  (Mr.  Walker  continuing)  And  what  was  said 
about  that? 

A.  Well,  Mr.  Powell  stated  about  the  company 
wanted  to  deal  as  a  retail  unit,  and  then  the  mail 
order  side ;  and  that  is  the  way  they  conducted  their 
business.  And  I  told  him  that  the  Board,  in  the 
Warehousemen's  case,  had  already  overruled  that 
contention,  and  that  was  no  longer  a  matter  of 
argument.  I  told  him  that  in  that  case  the  ware- 
housemen on  the  mail  order  side  had  been  separated 
from  the  office  workers,  and  that  even  some  of  the 
warehousemen  in  the  Davis  Street  warehouse  were 
actually  working  on  the  retail  side;  and  I  told  him 
that  the  office  workers  went  across  from  the  retail 
to  the  wholesale  [397]  both;  and  then  you  had  the 
warehousemen  with  a  few  men  over  in  the  retail; 
and  that  the  Board  had  ruled  in  that  case  that  they 
weren't  separate  units. 

Q.     Did  Mr.  Powell  say  anything  to  that? 

A.  He  said  he  never  heard  of  the  case;  and  I 
told  him  when  it  was,  and  Mr.  Barth, — either  Mr. 
Barth  or  Mr.  Barr, — between  us  we  told  him  about 
the  case.  He  said  he  didn't  know  about  it  at  that 
time. 

Q.  Now,  is  there  anything  further  on  the  meet- 
ing of  December  13th  that  you  have  not  related? 

A.  No,  I  don't  recall.  There  was  a  lot  of  things 
going  on;  probably  a  lot  of  things. 
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Cross  Examination 

Q.  (Mr.  Ball)  Mr.  Landye,  before  you  went 
into  the  meeting  of  December  13th,  you  had  already 
drawn  the  charges  to  be  filed  with  the  Labor  Board  % 

A.     Yes. 

Q.  And,  of  course,  like  a  good  lawyer,  you  had 
the  charges  in  mind  when  you  were  framing  your 
questions  to  Mr.  Powell  about  counter  proposals'? 
Weren't  you? 

A.  No,  no;  definitely  no.  We  were  trying  to  get 
the  strike  settled.  That  was  important  to  me. 

Q.  The  fact  is,  though,  that  you  had  filed  charges 
with  the  Board  for  failure  to  bargain  collectively, 
and  had  drawn  them  up?  [398] 

A.     Oh,  yes. 

Q.     Have  you  got  a  copy  of  the  charges'? 

Trial  Examiner  Bokat:  Attached  to  Board's  Ex- 
hibit 1. 

(Discussion  off  the  record.) 

Q.  (Mr.  Ball  continuing)  You  will  recall  that 
on  the  meeting  of  December  13th,  in  discussion  of 
your  request  of  Mr.  Powell  that  the  company  make 
a  counter  proposal,  he  did  say  that  the  company  did 
have  this  to  ask:  That  the  employees  go  back  to 
work? 

A.  Oh,  yes.  That  came  up  at  the  first  of  the 
meeting.  Ma}^  I  exj^lain  thaf? 

Q.     Yes. 
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A.  My  recollection  was  not  that  that  was  brought 
up  in  the  way  of  a  comiter  proposal;  that  came  up 
at  the  very  first.  It  was  said,  Has  the  company  got 
any  proposal  to  make?  I  differentiate  the  two  in 
my  mind.  And  the  company  said,  Yes;  everybody 
go  back  to  work  and  we  would  settle  it. 

Q.  The  word  counter  proposal  means  one  thing 
to  you,  and  it  might  mean, 

A.  (Interrupting)  No;  it  was  not  stated  as  a 
comiter  proposal.  It  was  just  stated,  What  has  the 
company  got  to  offer. 

Mr.  Ball:     That  is  all  of  this  witness. 

(Witness  excused.) 


(Whereupon  at  11:50  A.  M.  the  hearing  was 
recessed  until  1:30  P.  M.)  [399] 

Afternoon  Session 

(Whereupon,  at  1:30  p.  m.  the  hearing  was 
resumed,  pursuant  to  the  taking  of  noon  recess, 
as  follows:) 

Trial  Examiner  Bokat:  The  hearing  will  be  in 
session. 

Mr.  Ball:  Perhaps  we  could  stipulate  the  Inter- 
state Commerce  part  at  this  time. 

Trial  ExaTuiiier  Bokat:  That  might  be  just  as 
well. 
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Mr.  Ball:  It  is  stipulated  between  the  parties, 
first,  that  Montgomery  A¥ard  &  Co.,  Incorporated, 
hereinafter  referred  to  as  Ward's,  is  an  Illinois 
Corporation,  duly  licensed  to  do  business  in  the 
State  of  Oregon; 

(2)  Ward's  is  engaged  in  the  sale  and  distribu- 
tion of  general  merchandise  at  retail  through  the 
media  of  mail  order  houses  and  retail  stores; 

(3)  Ward's  operates  nine  mail  order  houses  and 
650  retail  stores  throughout  the  United  States; 

(4)  Ward's  operates  a  mail  order  house  in  the 
City  of  Portland,  Oregon,  and  operates  a  retail  store 
in  Portland,  Oregon; 

(5)  Approximately  1200  persons  are  presently 
employed  at  the  Portland  mail  order  house; 

(6)  Approximately  175  persons  are  presently 
emplo3^ed  at  the  Portland  retail  store; 

(7)  Approximately  90  per  cent,  of  the  merchan- 
dise handled  both  by  the  Portland  mail  order  house 
and  the  Portland  retail  [400]  store  is  shipped  into 
Portland  from  points  outside  of  the  State  of 
Oregon ; 

(8)  Approximately  60  per  cent,  of  the  sales 
made  by  the  Portland  mail  order  house  are  delivered 
to  customers  outside  of  the  State  of  Oregon,  through 
deliveries  in  Portland,  Oregon  and  through  common 
carriers  designated  by  the  customers; 

(9)  More  than  991/2  per  cent,  of  the  sales  made 
by  the  Portland  retail  store  are  delivered  to  the 
customers  and  completed  within  the  State  of  Ore- 
gon; 
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(10)  The  Portland  mail  order  house  and  retail 
store  are  oj^erated  as  separate  units,  each  having 
its  ovMi  resident  manager.  The  retail  store  manager 
reports  to  the  Regional  Manager  in  Oakland,  Cali- 
fornia, who,  in  turn,  is  responsible  to  the  Retail 
Operating  Manager  in  Chicago,  Illinois. 

The  mail  order  manager  reports  directly  to  the 
mail  order  operating  manager  in  Chicago,  Illinois. 

(11)  The  Portland  retail  store  sales  amount  to 
ajiproximately  three  million  dollars  annually; 

(12)  The  Portland  mail  order  house  sales 
amount  to  approximately  thirteen  million  dollars 
aiuiually. 

Trial  Examiner  Bokat :  Is  that  stipulation  agree- 
able to  you,  Mr.  Walker? 

Mr.  Walker:     It  is  agreeable. 

Trial  Examiner  Bokat:    It  is  so  stipulated. 

Mr.  Ball :  The  Respondent,  in  making  this  stipu- 
lation, [401]  does  not  intend  to  admit  the  jurisdic- 
tion of  the  National  Labor  Relations  Board  over 
its  retail  store  and  retail  store  operations  in  the 
City  of  Portland,  but  it  reaffirms  its  position  that 
it  does  not  deny  the  jurisdiction  of  the  Board  over 
its  mail  order  house  and  its  mail  order  operations. 

Trial  Examiner  Bokat:  Call  your  witness,  Mr. 
Walker. 

Mr.  Walker:    I  will  call  Mr.  Hicks. 
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JAMES  HOWARD  HICKS 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat :  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness :  James  Howard  Hicks,  1332  South- 
east Rex. 

Direct  Examination 

Q.     (Mr.  Walker)     In  Portland? 

A.     Portland,  Oregon. 

Q.  Are  you  connected  with  any  labor  organiza- 
tion ?  A.     Yes. 

Mr.  Ball:     Can't  we  stipulate  that  he  is? 

Mr.  Walker:  That  he  is  secretary-treasurer  of 
the  Office  Employees'  Union,  Local  16821,  affiliated 
with  the  American  Federation  of  Labor? 

Mr.  Ball :    I  will  sti]nilate  to  that. 

Trial  Examiner  Bokat:     It  is  so  stipulated. 

Q.  (Mr.  Walker,  continuing)  In  that  capacity, 
do  you  meet  [102]  or  have  you  met  with  any  of  the 
representatives  of  Montgomery  Ward  &  Company? 

A.     Yes,  I  have. 

Q.     When  did  you  first  meet  with  them? 

A.  The  first  meeting  was  only  a  brief  meeting, 
in  the  office  of  Mr.  Huddleston,  the  latter  part  of 
August  or  the  fore  part  of  last  September.  I  was 
with  Mr.  Langford  and  Mr.  Dixon. 

Q.     Now,  what  occurred  at  that  meeting? 

A.  Briefly,  as  I  stated  before,  the  meeting  was 
very  short.  We  were  assured  by  Mr.   Huddleston 
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that  no  negotiations  were  in  j)rogress  at  that  time 

between  tlie  Company  and  the  Warehousemen. 

Q.  Had  you  inquired  about  that  of  Mr.  Hud- 
dleston?  A.     We  did  at  that  meeting. 

Q.  Was  there  anything  else  that  took  place  at 
that  meeting?  A.     No. 

Q.  After  that,  did  you  meet  with  any  of  the 
representatives  of  Montgomery  Ward  &  Company? 

A.     Yes. 

Q.     When? 

A.  On  the  22nd  of  August,  the  meeting  which 
has  been  referred  to  before. 

Q.     October  22,  you  mean? 

A.     October  22,  that  is  correct. 

Q.     Did  you  take  any  i)art  in  that  meeting? 

A.     Very  slight.  [403] 

Q.     Just  tell  us  about  it. 

A.  I  had  a  very  minor  participation.  My  only 
participation  was  to  assure  Mr.  Barth,  and  the  gen- 
tleman back  there  (pointing) 

Mr.  Ball:    Mr.  Powell? 

Trial  Examiner  Bokat:     Which  gentleman? 

The  Witness:    I  can't  think  of  his  name. 

Mr.  Ball:     Mr.  Powell? 

The  Witness :    Mr.  Powell,  that  is  right. 

Q.  (Mr.  Walker,  continuing)  Will  you  go  ahead 
and  relate  what  you  did? 

A.  My  part  was  just  to  assure  them  that  the 
letter  that  they  had  received,  signed  by  both  Mr. 
Dixon  and  myself,  was  correct  in  its  statement  that 
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the  Retail  Clerks  could  bargain  for  the  office  work- 
ers and  their  department. 

Q.     How  did  you  happen  to  mention  that? 

A.     Well,  I  think  that  they  had  asked  me. 

Q.     Who? 

A.     Well,  the  letter  had  been  mailed, 

Mr.  Bail:  I  wish  to  strike  any  statement  of  the 
witness  about  the  letter.  The  letter  is  in  evidence, 
and  speaks  for  itself. 

Trial  Examiner  Bokat:  Yes.  I  will  be  bound  by 
what  the  letter  says.  I  will  disregard  anything  else 
as  to  its  contents. 

Q.  (Mr.  Walker,  continuing)  Had  Mr.  Powell 
asked  you  about  that  [404]  at  the  meeting? 

A.    Yes. 

Q.  In  response  to  his  questions,  you  replied  to 
him  as  you  have  just  now  indicated?  A.     Yes. 

Q.     What  else  did  you  say  at  that  meeting? 

Mr.  Ball :  I  am  not  sure  we  know  what  is  meant 
by  "just  as  you  have  now  indicated". 

Trial  Examiner  Bokat :  Suppose  you  have  him 
state  what  he  said? 

Q.  (Mr.  Walker,  continuing)  What  did  you  say 
to  Mr.  Powell  ? 

A.  I  assured  Mr.  Powell  that  my  organization, 
— that  we  still  did  have  jurisdiction  over  the  Office 
Workers  in  the  retail  department,  and  that  the  ne- 
gotiations, however,  could  be  carried  on  with  the 
Retail  Clerks. 
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Q.  Was  there  anything  else  said  by  you  at  that 
meeting  ?  A.     No. 

Q.  Was  there  any  discussion  between  you  con- 
cerning the  office  workers  at  that  meeting'? 

A.     Yes. 

Q.     AVhat  was  said? 

A.  Mr.  Powell  asked  nie  approximately  how 
many  we  had  organized  out  there. 

Q.     Did  you  answer?  A.     Yes,  I  did.  [405] 

Q,     What  did  you  answer? 

A.  I  told  him  that  we  had  approximately  two- 
thirds. 

Q.     Two-thirds  of  what  ? 

A.     Of  the  people  under  our  jurisdiction. 

Q.  Was  there  any  question  put  to  you  about  who 
you  represented?  A.     Not  that  I  recall. 

Q.  Was  there  any  discussion  concerning  what 
types  of  persons  could  come  under  your  jurisdic- 
tion, or  came  imder  your  jurisdiction? 

A.     I  would  say  "no". 

Mr.  Ball:  Will  you  read  that  last  question  and 
answer,  please? 

(Thereupon  the  last  question  and  answer 
were  read  aloud  by  the  reporter  as  above  re- 
corded.) 

Q.  (Mr.  Walker,  continuing)  I  call  your  atten- 
tion to  what  has  been  marked  as  Board's  Exhibit 
No.  6.  Did  the  original  of  that  bear  your  signature? 

A.     Yes,  it  did. 
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Q.  Was  there  any  discussion  concerning  Board's 
Exhibit  6  at  that  meeting? 

A.  I  can't  say  that  there  was;  they  acknowl- 
edged receipt  of  the  letter. 

Q.     Who  did?  A.     Mr.  Powell. 

Q.     (Mr.  Walker,  continuing)  Mr.  Powell?  [406] 

A.     Mr.  Barth,  through  Mr.  Powell. 

Q.     What  else  took  place? 

A.  There  was  an  endeavor  to  carry  on  negotia- 
tions between  Mr.  Dixon  and  Mr.  Powell. 

Q.     Well,  what  do  you  mean  by  that? 

A.  I  mean  that  they  brought  out  the  Retail 
Clerks'  agreement  as  having  been  previously  sub- 
mitted, and  they  started  out  with  the  original  mider- 
standing  that  they  would  go  through  the  agreement, 
article  by  article. 

Q.  You  are  speaking  about  Board's  Exhibit  7, 
is  that  correct?  (Handing  document  to  the  witness) 

A.  This  is  the  agreement  that  they  submitted, 
(indicating),  yes. 

Q.  After  that,  did  you  meet  with  any  represen- 
tatives of  the  company?  A.    Yes. 

Q.     When?  A.     On  December  13. 

Q.  Was  there  any  discussion  concerning  workers 
at  that  meeting? 

A.  I  would  say  only  in  a  general  way,  in  so  far 
as  it  applied  to  the  three  unions  which  were  repre- 
sented at  that  time. 

Q.     What  do  you  mean  by  that? 

A.     Well,  we  were  referred  to  as  the  representa- 
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tives, — not  the  representatives, — but  the  Unions  in- 
volved in  the  strike  at  that  time  in  progress  against 
the  company.  [407] 

Q.  Was  there  any  discussion  concerning  the 
strike  at  that  meeting?  A.     Yes,  there  was. 

Q.     What  was  if? 

A.  Well,  it  was  acknowledged  by  the  Unions  that 
we  were  desirous  of  negotiating  an  agreement  with 
the  company.  The  company,  through  Mr.  Powell, 
expressed  a  desire  that  the  picket  lines  be  removed, 
and  that  the  normal  ofjerations  of  the  company  be 
allowed  to  follow  their  channels. 

Mr.  Ball:  By  the  way,  I  will  stipulate  with  you 
that  this  Board's  Exhibit  No.  10  can  go  in. 

Mr.  Walker:     All  right. 

Trial  Examiner  Bokat :    Do  you  want  to  offer  it  ? 

Mr.  Walker:    I  will  offer  it. 

Trial  Examiner  Bokat:  Board's  Exhibit  10  is 
received  in  evidence,  without  objection. 

(Whereupon  the  document  heretofore  marked 
Board's  Exhibit  10  for  identification  was  re- 
ceived in  evidence) 
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P  TAIL  CL  •  K.^   UMIiN,   L'-CaL  135? 
H«tAll  Clarka   Int«rn«<ti.):  al  .  rotootlv*  A«aa. 


l^iWAiL,^ ,    of   «ort.l«JKA,   Oregon  ttA  U>9' 1   No.li%OT, 

R«*fcll  Cl-rka  Int.Artuitlon«l   f  rot«otlv«  A«soolatloa,   of  i  ortlaJt4,   Or«t^oa 
liJid  affiliated  «lUi   Xhm  Aaarlcaa  ^•deration  of  Labor. 

THIS  AOKttiiKr:^   ■utually  aa<;«  *!!(•  antarad  Into   thl* iij  of ,l»40, 

by  aa4  bat— an  of  ForUiin4,0ra«?o   ,  Partr   >f  tha  Flrat 

Purl,   and   th"  ^ati>Il-l--rk»  InVrnntl  nnl  i'rotAOtiva  A««n. ,   Loorl  Wo. 1987, 
of  »ortlrn'*,    -  r«  :oa,  larty  oT  tha   ^c->nd  ^  art,    to-«itl 

^tZTiyi  1,       Kbj}1oj«>*  ahall   &•  •nU.tla<*   to  aarloy  or  hlra  i^nj  earloyaas, 
nrovl'ia'*,   hr)T«T«r,    U^t  •uoh  aaployae   ii'iall  wnka  a;7rlleatlo:;  vltMn  t«e 
If)   vaalLa  eftcr  'omln,^  aaployed  to    .'«c  ^.-m  a  BHrcoar  of  tha  Union  an<*  if 
aatiffr-otorj  to  tha  aiqploytr  me  fo'onc!  worthy  by  tha  Uaion  bm  vill  b« 
atfBitted  to   ^lll  aau>^rahlp  in  tha  Uaioa. 

(a)     A  tai^Mrary  «orlLing  nemlt  (ToV-  for  thirty  tso)   daya  onlv 
xhall  &•  «(K9ura(S  by  &11   n>»>  or  axtra  aftlsa^aoAa,   not  Masbart  3f  tha  Union 
at  the  tina  jf  aaployaant,   proTidad   thay  ore  a^-l^yad  morm   than  ona(l)day. 
No  aortiia^  rer&lt*   aiiall   £>a  isauad  until  all  nrailAbla  ra^iular  aaployaaa 
of  the  eoa;  <uv)r  are  raatored   to   full   tiaa   aerrloa   if  Ci>ap«tant,   and  aTall- 
^la.       All  nmr  etaady  aa^'loyaaa  working  half  tiaa  or  in  axeaaa,    ahall   ba 
laavad  a  penal t  for  thlrty(30)   daya  only,  at  tha  expiration  of  ^^hich  tiaa 
thay  ittall  afrlliata  with   tha  Union  providad,    thay  ^m  etill  aaplayea  lialf 
tlaa  or  in  asoaaa.     Ka^alar  axiona  aaployaae  aho  *r9  anployad  laaa  than  half 
tin*  ahall   aaoura  a  voHiing  parait  froa  the  Onion  tha  flrat  of  eTei7  noOtti. 

Sti-XIwN'  2.     All  par aona  anplojad  by  tha  Party  of  the  ^Irnt  Part  ^ho  ara 
aotivaly  ant^Ac'.ad  in  aalllne  ahall  aa  naauerMi  of  tha  Patall  Clerka  Union, 
Loeal  l^.l^'CT,   aAv-i  nil  othur  aaployaaa  «a  daair'natad  by  aaauio^  oliifairi- 
oati'^'^a  ahall   Da  m^motrtt   ot  Uki^I   1"57.      window  triaaare   ->nd  aaalatiw^ia; 
aail  order  >  a  Mrtaent  aaployeea:      floor  oaahiera:     outaida  a^laMWif 
aarklne  roja  ea'ljyaaa:      jungle  wranpera;   itnd  all  other  a^iojy— a  not 
CjBlne  uo£iar  rhe  JurledXctlja  o{  ^.ny  aVi   r  i-nlj!.,    exoe;  t  executives.      'he 
axeartion  of  the  exaoutlvee   ;;e  to  be  hti,rm»6  upon  oatwaen  tha  Buaiiiaa* 
^•a,  I  aaanvativ*  jf  the  Union  rat*   the  -arre  aanty'tlTe  of  the  Eapl'iyAr. 

S:.  TlJH  3.     Ko  aala  aapl'>rM  ahall  ba  dii*ohar^;ad  and  ratlacad  by  a  faaala 
aapl  >Tee  unleaa   th«   faaala  aanl.tyee   ah^ll   receive   the  ainiaua  -v^  ifa  for 
aaa  aa  elaaaif  i^d.      Thia  ah&ll   njt  a  ply  *^'an  a  aulo  e^  loye"   le  ymt   tha 
eoa;  ^ny  of  Ma  ova  aooord  or  la  dlaaiaaed  for  r^od   '•nd   atxfriaieat  reaaon. 

$SCTI  ■■•.  4.      Ho  ra^ulsr  full   tiaa  anrf  no  ntgulor  r'«rt  tlaa  •mr^loj—  ahall 
auffer  any  r«/'uatlon  of  nay  or   aa  raqulrad   to   acAO  uy  any  tiaa  for  holidaya, 
the  following  ri6lld«ya  to  ba  obaarrad:   Ke«  Tear* a  ^,  Haaorial   -ay.  ^^ 

Pourtn  of  Joly^J^aealwMca  O^y,  Labor  i^ajr.  Chriataaa  Day;      »nd  all  other 
hDllfaya  nrti^riAlly  r>r  locclly  obaenreJ^ta   itoren   'Artie*   to  thla  agroa- 
sant.   ^\9a  e  holld^y  fallt?   on  Huxif'j  the  follow!  v    u^«*m*y  atiall  ba  obaanrad 


^, 


JW  S.     In  the  laying-,  off  of  halp  due  to  aiaoknaaa  of  boalnaaa  ant  in 
a  ooaaaqiiaat  re  aa::loyaant,   aaaiority  rlt^t^  ahall  ba  obearvad* 


MCCTIQH  <.      A  auturlly  nt^raaable  aystea  ahall   be  worked  out   oat^aaa  tha 
a^loyara,    parti* a   to   thia  ft^raaaent,   on^'    the  iinion  to   vanait  the  <'nlin 
aotlTitloa  of  raoalTint;;  ooat^lainta  n:^   colleotiOr.  du«a  daring  atora  houra, 
srovldad   th«t  auah  MOtivltle*   ah<ll   se  oonduoted  at  raaaoaabla  tlaaa  end 
ao  aa  not  to  interfere  unraaaunably  with  tha  o  nduet  of  the  ear.loyara* 
baalnaaa  or  to  interrupt  or  inter-fere  with  v^<^  t  erf oraanoa  of  work* 

btvTXuW  7.      There  ahall   ba  no  diae rial nation  by  the  ^mrloj^r  o^ftlnpt  any 
aaployea  or  a)  "lloant  or.  aacount  of  aeaaorahlp  la  or  on  behalf  3f  tha  Unlo^ 


a^TION  9.  Dmy  .uthorlt.rt  r.pr«,«nt.tly.«  of  th«  Union,  not  »n  th«  pnYroll 
!Li57!^i**^*r:,**"^^  ^*  Ptr-ltted  to  Tl.lt  th.  .tor..  Tor  S.  pJi^Srif 
SirC^it^tir     "°"*  r*?"**  '*^*^  "•■'^•r-s  Of  th.  Union  «;.  woklng,   Jnd    to 

•Mh  of  i«)o>  .h«H  h«v.  .uU»orltj  to   m.lu  .rran8.«ent.  for  .u«h  Jlllt.. 
2ifS""  '•*•  T^'.^^Pl^yor  .h^ll  proTld.  In  •loh   .tor.  a   oull.tla  bourt  or 

Sir^f   LJ!!7«f!n^M''^';^''    ^'"'   *^*    '"""*•    '^^   "^^^«"   °^  official   Su.!- 
Mt.  of   Lh.   Union.      Th.  Union  aKr««.   thut  It  .111  not  dl.trlUiU  hnndblll. 

Unf!!  Si!     1    '"'  '^«;P^*«}'*».    *i  ^r  n-T  .uoh   bull.tm  bord   U  which   th« 
Union  M7  pi,  o«   .uoh  notlo..  of  offlol.l   tm^iln...   fro.  S  oMook  on. 

a.  follow.!      (•)   R»t,uUr  fuil-tl».  ..ploy...:      (b)   hm^lur  ,  .ort-hoSr 
••nlo7.««{      Jo)    Extr.   ..ploy....         Th.  ,•   «r.   (l.fln.<1    m    foll...r 
.  i!ii      »^^»*1*»-  «^^ll-tl■e  «rlly..   1.  on.  who  h* ,  o<*.n  Mplov.d  to  wrtc 
full    LliI!!■h"^°^^^l'^•  V^^  •••*•      ^  «Ploye  oontmouSy  *«,loy.rS  • 
•>l««r«d  •  r^i^ulKr  full-tla.  Miploy... 

1.1-  h^,'***"^^'"  •^?»*J-»'o*"'  •■'^loy««  !•  on.  «ho  h.a  b.»n  Mnlo/ed  r.gul.rlly 
l.n.  hour,  n.r  «*.k   Lh,.n  ^   full   »orkln«  we,k.      Any  *«rloy.  *».«  h«a  b#in 

L       /°^  ■   •***^^  ^*  oon.ld.rttj  d  r«gul«r  .liort-hour  •■ploy... 

)^\      ..•"'^r'  "^^^y**   ^"  on"  w^jloy.d  for  tspomry  work.   " 

\6t     A  break  of  «.rrle«  .h«H  not  pr«w«Bt  .uoh  ..rvlo.  from  b«lns  ooa- 

^  ^  /M****"*^  »«rvlo.  .h,.ll  hrT«  b..n  r.nd.r«<1  ^Ithln  •  total  p«rlod 
or  two  IPJ   y.nr.  fron  eoaa«no«:ent  of  maployaani. 

^,.,-    '>^xp«rl.no.  .hull   u.  ba.«d  on  th.  total  •xp.rl.nca  aaouavd'>t«d  la 
^^  t!  ?  •■  •'  ''•r«rt«ant.  of  th.  ••■»  ol.a.lf  la.tlona. 

la;   It  1.  un  •r.tood  and  PKm.d   th»<t  .11  of  tho  •  .apl  >y..8  ^o  w.ra 
•^loyad  a.  ra«m*r  full-tl.a  »ploy....   or  rasular  Aort-tlat  «ploy»«a. 
^t  h...  h  A     .-'/r?*^  ""J  **'  "*   ^^'"*  "'  •l«iil'V.  of  thl.  »<ur«aMni,   will 
iJi  ilILi'J,.i'f'.  '^   '~"^'''  ••"'^*'*  •*»*^^  auto.atlo.lly  ba  ratad  .;  rogu- 
lar  a«.«m  full-tl..  .vjloy..*,   or  r.KUl.r  .hort-hour  aaploy..!  «a  tha 

(f)      Tha   tar*  •regular"  u.ad  In  thl.  •aotlon  raf.ra  to  th.  .utu.  of  an 

a^loy.e  within  th.  r^rtloul.r  ..t.bll.hMnt  In  which  ha  1a  worttlng.     To 
attain  «uch  rej^ul.r  .tatu.  aaploy-e  ni.t  h».wa  h^.d  .u  (C)   w>ntho  of  aontln- 
■oua  ain>loy.ant  ..  daflneri  noova.    with  th.  .mm  anployer  In  PorUaad. 

l^fTIVH  Ut   (a)    Ikaoh  aaploya.  .hall  oa  prowldad  with  a  aard     attlng  forth 
!i!l?*  lifli""  of  •■ploy.ant,   wag.  nnd  dally  .ah.dula  of  hour  •  of  aaploy. 
■ant  with   th.  .tarUng  and  flnl.hlng  tlM  for  aaah  daj.  •-p*"/ 

ha  ..•..Kit   K  !?     ^!r**'^?i!^'  ''^'r  ^'  '^^Vilnft  of  thl.  asraaaant  thara  ahall 
•a  aatahllahad  a  Ola..ifio.aon  Co..ltta«  03.po.ad  of  thraa   (^)   rapra.aata- 

hi  J^**I„w*  J^i?'*r  "*!    ^'^^  *^^    r«pra.ant*tlTa.  of  tha  Union.     It  ah.ll 
ilnii^J U/fii     J^J^TJ"",^  ""r'  °"  *^^  ■•tt.r.  partalnlng  to  .dja.i- 
■anta  of  th.  ala..lf lo.tlon  of  aaployaant. 

^'^^l?  ^^'   1*^    rorty-four  hoira  eo^olatad  within  aix  daya  .hall  oonatltata 
!L.T^       ■  "?       w   *^loy««»  •»>»11  b«  Plaaad  on  .  .traight  tliM  .ohadula  of 
hour.,    aueh  .ohadula   to  b.  .nt.rad  on  a.rloy.a.*  olaaaiflo.tl »  aarda. 
aarora  w»y  oh»n^.  I.  uda   In  any   ?uoh  .oh.dul.  on.  wa.k*.  nc  lioa  ahall   ba 
glYaa  to  the  ..ploy...  affaot.d,   .xoapt  In  on...  of  ...rganoy  or  whara 
th.  ahanga  1.  mtually  agraad  to  by  th.  K«rloyer  and   tha  aarlojaa  affaotad. 

rl    ifTT*^*"*  •**""  **•  P**"   ^**^  *^  **»•  "^«  of   tlaa  and  ona  half. 
»  .,  ,        *•'   *ll  .ale.  or  tranaaationa  »r9  to  ba  oo.pl.t.*'.  if  thay  ara 

taking  plaoa  at  th.  norul  quitting  tiaa  of  tha  aaploywa  without  payMRt  of 

-*♦—  a.^a  JV   °^*'^""«  •»»*11   >>•  P«l<5   for  all  work  prior  to  file  A.M.   or 
artar  b!4A  P.M.   aa  tha  oaaa  My  ba,   and  .xoapt  In  th.  oaaa  o     tte«a  «pley. 
aao  whoaa  aork  auat  ba  naeaa.arily  b.  parforMd  in  whol.  or  ^a  part  Utov 
•  A.M.  or  af tar  6:46  P.M.   a.  th.  aa.a  mj  ba.  ••«"r. 

(1)   Mail  op.nar.  '.nd  diatributor.,    aal.a  audit  alariil,  aaah 
ragiatar  r.adar.,   .took  dl.tributoro; 


.  .  fi  .  . 
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(9)    Lxira  wmpp*  ••   paokera,   pflre«l  post  »nd  dsllTcrjr  •■pivycs 

vtko    >n   ^aturdny*  i«r«   r«r,ulr«d   to  renort  for  duty  nftcr  1  PM. 
(3)    k-aploycts   r«quir«d   for  inventory  work  on  on*  nl  hi  in  Jajiuary 
•Ad  on*  ni>;ht  in  July. 
(•)   Ogiald*  salcsiMn,   oollactora,    aprr«ls«r«  mi':   *djuat«rt   •hull   bm  tz- 
•^i  froa  all   IlaltatioQS  of  houra   exo«pt  «h«n  rttnulr^^-   to  do  insid*  work. 

|U:TI0M  13.   Bo  on«   thpll   nv   ■•nt   to  lu  toh  prior  to  tlvvon   (XI:0O)    Alt. 

if  try  aaplovae   th*!!   o*   aont  to  lunoh  at  lenat  wiUiln  flvaC'd)   hours  of   tha 

tlaa  of  thalr  rsportl.v;   to  work.      Aoy   aapl  .lye*   ^0  worka   In  «xa«at  of   flvt 
i<^[  (#)hour«   without  a  lunah   [  erlod  ahall  raoaive  owertlae  for  all   auoh  work 
f    ^'^  parforaart   la  azeaaa  of   flra   (4)    houra.      All   aalaa  or  trinanotloaa   ahall   ba 
^*-'      •oanlat«d   If   thay  tr*  4akln^'   plaoa  nt  the   tiaa   tha  paraon   la   to  ko   to   lunah 

without  tha   payaaat  of  oT^rtlaa. 

aiCTIul  14.    ^an  a  ooapany  doator  proaounoaa  an  eaplo.a*  phyalaallj  unfit 
to  aaro  on   thalr  aotlva  dutlaa  aa  an  caployaa,    Ihe   aaployae  ahall  hsvaatha 
rl«ht  ta  daaAH''   aa  axaainatloi.  by  an  outait^a  doctor  avrpliad   tif  tha  Ualon. 
If  tbe   two   «oetora   nr*   un'bla  to  a^faa  oa  tha   dia^aoala   thay  ahall  aall 
la  a   third   dootor  •n^-   tha  daolaion  h^ndad  down   by   the   third   dootor  ahall   ba 
Madloft.      Th«  eoat  ahall   ba  immamm  acually  by  tha  aaployer  and   tha  Ualea. 

jtCTlJW  la.    (a)   All  ra gul  r  aapleya^a  ^o  huva  baan  in  tha  aarvioa  of  tha 
Employer  03 atla.^ualy  for  ona  yaer  ah«>ll  ba  grant  ad  a  alalaiia  of  9nm  aaak'i 
vaaaiioa  with  pay.     All   ra^ulrr  aaployaas  vho  h<  va  baaa  in  tha  a«rTlaa  of 
/,     tha  Kaployer  cjntln^ualy  for  two  yaara   ahall  ba  ^r^ntad  a  alniaua  of    two  vaak*i 
r[      Taaation  with   ray.      In  o^aaa  whara   ator<-a  h<  ▼«•  vaoi^tian  noliclaa  vhlah  ara 
aot  in  eoafllct  *ith  tha   foragolo^  aald  polloiaa  aay  ba   rwt^lnad.      Taoatloaa 
•hall   ba  ^ran'.ad   oatwaan  April  L  An<i  OotoOar  1  or  at  other  tlaaa  if  ■utaally 
a^raaabla.   Thla   proviaion  ahall  ba   •ffactlva  aftar  tha   currant  Taoailoa 
aahatela. 

(b)  la  the  caaa  of  ragulnr  ahort-hour  aaployaaa  pay  for  tha  T*«a* 
tion  period  ahall   b«  tha  «Tax*9ga  w>'akly  pay  raoaivd  by  auoh  caployaa  during 
tha  year  pr-'caadln«.    the  ▼aeation. 

(c)  L9Af9»  of  aOaanoa  or  any  aarloyef  called  for  ^ ovanuaant  9»rW' 
lea  ahall  ba  t^aatad  at  tha  diaoration  of  tha  iLarloyer,  'txa  ''baa  ao  xrantad 
caployaa  ahall  oa  aaaurad  of  hla  r^tura  to  aarloyaant  without  loa*  or  at^adiae. 

|fcCTIuM  1>.     Eaployrr*  ahall  have  the  rl^ht  to  discharge  any  caployae  for 
uabcooainft  c  nduot,    inaubordlnatlon,    inoapatancy,    nat-'laot  of  duty,   fnilurc 
to  parfora  work  aa  r-quir-'d   njt  contrary   to  thr   tema  of   thia  a^gi^caant,    or 
to   3baarTa   aafaty  rulaa  and  ra^nilationa,    or  Uia  aanloycra'    atore   rulaa, 
rhloh   ahali   oc  conaplcuoualy  poatad.      If  an  car<loyee  fcalc  ha  haa   occn 
uajuatly  dicaharftcd,  ha  ahi.il  hrwe  tha  rlt&bt  to  appoal  to   th«  Adjuatacnt 
Boar4. 

^£CTI0»  17,     To   inaur*   tn»t  full  aad   fair  oonaldcration  ba  f'lvca  all  caplcycca 
I'     In  flllln>'  Ttcanola*  or  new  poaltionc,    in  aakla«;   traaafara,    proaotiona,   or 
I'      wa«a  iMieaaea,    lh»  Caployer  ^urntt    to   rariav   r"p-;ularily  th*   r^.eor^a  of  all 
caploycca. 

aKTIWl*  Ifli      It  1*  ua- aratoo'^   ^cx'^   i»»rraad   thr  t  cuota  ayataaa   ahall  not  ba 
uaad  aa   tha   *?la   oaala   for  diaohargcc. 

yC    9l£Tl^U   19.      Stock  hair   8t</.ll    Ve  provided   tor   the    'oocn'a  Co-t   l>CT)artaanta, 
\.     Tardagc  aad   Llankata. 

jtifiTL/H  ^rii  ^*^    "Hie   Eaployr-r  nay  r-nulr«   nnlea   eB'>loyee«   to   (*  j  non-aallintc 
work  proTidir.r    thf>t  auoh  aaaiK.naant8   alifll   not   oe  bmiIc  duri'^  the  peak  houra 
nnc    recot^liln^i  at  all   tiraaa   the  oonraon   Intereat  of   the  Itaployar   '^nd  of  calea 
caployaea   In   lh<<   enjoyaent  cy  tna   latter  of  all   raaaon^blc  *n<1  oraatlcably 
op  ortuntiaa   of  aff<>ctir<«  aalaa.      It  la  further  M«(raed   th«t   auoh  asaic^naan  a 
ahall   oa  aguitably  dlatributed   jctwaen  the  Tarioua  m»n:>*r»  of  the   'laT»artaant. 

(b)    The   taployar  aajr  aake   taaporary  aaalftnaaata  c;f  aoo-aalllnii 
aaployaaa   to  do   *allln»    work  curing   raak  houra  or  »»*»on9  inly,    out  kacoine 
in  aind   alao   the  coaaon   Intarcat  of   the   Eaployer  md   of   the   4cllinK  caployaaa 
in  tha  cajoyaant   oy  the  latter  of   all   r«aaonable  and  practicable  apnortun- 
lilea  of  effactir^  ealea. 

SS>CTIoN  21^,      If  coarulaory   aalaa  or  educational   aaetlnge  Bre  held    they  ahall 
be  oa  the  laplo.yere'e   tlaa.     i'rorided,   howerer,    thai  thla  doae  not  apply  to 
•pplicaata  aho  do  not  eubaeouently  report  for  aert. 

.  .  S  -  • 
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^^;TTn«  JI2.  All  oontrlbtttloM  to  ohariiy  •h«ll  b«  Tolualary.  It  1«  ub4«i^ 
•lood  Mid  ««r«cd  that  no  ooapalaion  shall  t>«  pla««4  oath*  tmplof  to  fore* 
•eatrlbationa. 

MBTteM  *ili      "o^  oftanar  than  onaa  a  ■onUi  aalaa  aaployaaa,  upon  indlTldnal 
raonaata,   ahall  ba  fumlahad  with  r*aorda  of  thair  aalaa,   proTidad  aiiah 
aalaa  ara  individually  ra«ordad. 

afCOnOM  84.      Dapartaaot  haad*,   bujara  and  aaaittaat  bujara,   aAkinft  aalaa 
anallaatar  tha  aaaa  on  a  dapartaaat  book,    auah  aalaaio  b«  dlTldad  aquall/ 
•mouA  tha  aaployaaa  in  tha  dapartaant,   providad,  hovarar,   that  whart  daparW 
■aat  haada,    btyara  and  aaaiatiutt  bu/ara  Kara  thair  own  booka  thla  prinaipla 
ahall  not  applj. 

StfTItfM  *fti      Aa  aaiployaa  Aoaa  aamin«  aapaoitjr  la  liaitad  baoauaa  of  phjal- 
eal  or  aantal  handicap,   ar  oth«r  infiraitiaa,   aay  ba  aa^loyad  on  aititabla 
work  at  a  w  ft  agraaabla  to   tha  iaplojrar,    tha  aaployaa  and  tha  Ualon. 

fBCTlOM  f.    (•)Tha  U^)lo7«r  asraaa  to  pay  all  fidality  bond  nraaimaa.     All 
eaah  '^apotita  or  eaah  bonda   in  liau  of  fidality  bonda  ao«  in  foraa  will  ba 
raturnad  to  tha  aaployaaa  ae  affaetad  at  oooa.     lo  aapl  y  ahall  ba  ra^virat 
ta  pay  aay  praaivaa  on  publia  liability  aiw)  proparty  daaaga  Inauraaaa  raqairad 
by  tha  Caployar,   nti<s  •^^trlnz  tha  aparation  of  n»  auioaebila  «hila  «aad  in 
tha  l^ljyar'a  butinasn.     Ohargaa  for  phyaieal  axaainationa  or  aalra  tralalaf 
ahan  raqwirad  by  tha  k.arloyar  ahall  ba  boma  oy  tha  CaplAyar. 

(b)  Aay  aaployaa  uain^  hla  autoaobila  for  ooapaay  ••rrlo»  ahall 
ba  oo^»«aaatad  at  tha  rata  of  flTa  (6)  oaata  par  alia  for  all  ailaa  ao  uaad 
raqulrad  by  tha  Kaikloyar. 

toiCTpW  g7.     Tha  proTiaiona  of  thia  ngraaaant  ahall  apply  to  all  dapartaania 
laaaad  or  aublaaaad  to  othara  axoapt  «hara  and   to  long  aa  o^na  fida  a^raa* 
■anta  or  la^aaa   D«twaan  tha  aaplojrara  and  laaaaaa  or  sub>lataaaa  in  foraa  at 
tha  data  of  thia  agraaaent  do  not  parait  «ueh  applioation.      Sxabjaoi  to  tha 
aseaption  atatad  in  tha  preoaadin*r   nantanaa  of  thia  paragraph,   Um  proTlaioaa 
of  thia  agfaaaant  ahall  alae  apply  to  aaployaaa  i-ating  aa  daaonatrotora  or 
aalling  Jointly  for  tha  Eaployar  and  othara. 


itiifi'^llfllt  ^Hi      "hara  tha  iaplo.rar  raquima  aaployaaa  to  vaar  idantioal  garb 
^  aa   to   atyla  or  faahion,   «han  ataoh  ,iarb  ia  net  suiUibla  for  atraat  waar,    tha 
^  Xmnioyr  ahall  fumiah  tha  aaaa.     Th*  Eaployar  ahall  alae  provida  for  tha 
aaintaiaanaa  of  aiiah  garb. 

st,CTluN  2».     lo  aora  thnn  ona(l)   apprantioa  ahall   ba  aaployad  for  aaoh  taaaty 
(PoTaaploy  aa  a.       Theaa  appraatioaa  ahall  09  raaaiably  dlridad  aa.n^  tha 
diffarant  dapartaanta  of   tha   atora,    ooth  aalling  ^nr'   non-aalling.      It  ia 
anraad  that  an  apnrantiaa  ia  aa  aaployaa  h«<Tlng  laaa  than  six  (6)   aontha 
axpericnoa  in  the  r« tail   trnda,   who  raoaives  laaa  than  tha  ainiana  wagaa  apae- 
IfieO   hffraiii   for  avp'^rlanoad   taployaaa   an<^   not  If^aa   than   tha  ainiaua  aoala   for 
apprantioaa  aa  harain  proTldad   for.        Tima  aarrad  in  ona    >r  aora   atoraa  aa 
aa  apprantioa  ah* 11   ba  auaulativa. 

3i.CTlQW  30.      No  aalary  rata  herein  nrovidad  ahall   oa  oonsidarad  other  than  p 
alnlaua  wfiye,    "tf.   no  aalary  rata  above   tn^  ainiaua  provided  herein  ahall  ba 
raduoed. 

iafore  any  tCapioyar  terainMtfa    'roup  IneumAee  in  eff^t  nt  the 
•  igninc^  of   tile  egraaaant,  ha  ahall  ^Ivo   thirty  l.V))    daya  n  tioa  of  hla  intaa- 
tion   to   tarain^te   to   tho  eaployee*   affected. 

ai!.i;TlON  gl.     TTte  following  ara  agraad  olaaaifioati >jna,  ainiaua  weakly  and 

a.nthly  ratea  of  r«y   thereof,   and   apecial     orKlng  oonditiona   ae  Hated  under 
the  apeoified  olaeelfieationa  noted: 

l.(a)   Men'e  Clothing 

IS3.00   .    .first  y^ar  experience 

M.OO !>econd  yerr  experienoe. 

3?. 00 Uvti    three  yeira  experienoe. 

(b)  ^n'«  Furniahln(<a 

I??. 60 Fl-*t  aix  aontha  axp<>rienoa. 

25.00 3econ(i    aix   aontha    exr«rianoa 

27..*)0 Ilkareaftrr. 

P.    Shoe  Oapartaant 

(a)    kvery   rat^ular  aale  eaployae   ahall  r'*oaive  a   ainlMia  wage  of 
»*»7.60  par  week,  or  *119.ftO  per  aonth,      iCxtra  mala  help  ahall  raeaiva  a  ala» 
iaua  wage  of  •b.OO  par  day. 
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(b)    Ikv«r7  n*i*^  ^^"v  •»plojr>t   •hell   r*o«lT«  •  alnlaua  m  ^«  of   ••T*nt/« 
flT«  ••nia  {i.76)   p«r  hour  If  •■pi >;•«   vorka  !••■   thnn  •   full  d*/.      Aay 
•■pl07*«   shitll    not   work   l«*ii    than  foar  liours   In  aojr  on*   A^y, 

(e)  hrerj  f«Mtl«  •■plojre«  ahull   reoaiva  a  aiaiaua  «A«a  9f  9?'^.K)  par 
vaak,   or  •^T.tjft  par  aonih. 

(4)    '^TTY  ptrt  Uaa  faaal*  aapl^^y**   ahall  rao<>lTa  •  alnlaua  w««^a  bnaad 
on  tha  aboTa  aioiiaua  aoala  la  proportion  to  the  nuabvr  of  ho  ira  aha  worka 
baara  to  tha  full  d^y   »tnfi   shall   not  work  laaa  than  four  houro  In  any  orta  day. 
(a)   CT9ry  apprantloa  ah^*!!    raoalva  a  alnlaua  wH^a  a*  foUovai 
I19.y):r>ar  veak.    .    .    .iM.16   pi*r  ao.    .    .Clrat   alx  aoniha 
17. W  par  waak.    .    .    .   76.83  T>9r  ao.    .    .^aoon<1   nix  aintha 
2?.   0  par  iwak.    .    .    .    »7.ft0  rar  ao.    .    .Third    •!»  aoaiha 
P5.00   par   vaak.    .    .    .IO'B.33  par  ao.    .    .l''oirth   nit  aonthn 

(f)  All   ^ng,9»,    salarlaa  and  ooaalajloaa   In  foroa  at  th'^  tlaa  of   tha 
aakitw  of   tr.lt  oontraot,   (rr««t«r  than  tha  alnlaua  wa«aa  gnartaiaad  uadar  thla 
aontraot,    ahMll  ba  0  )ntlauad  In  foroa,   and   any  attaapt  on  tha  p»>rt  of  th# 
aaployar  to  dlalnlah  or  out  Jowa  auoh  wn^taa  or  alth^r  or  t>oUi  ahitll  eon- 
•iitata  a  braaah  ot  thla  aontraat. 

(g)  tlara^rd  tha  aonthly  paj  elauaa  If  atora  la  payln^^  by  tha  waak. 
(h)   Any  aapljyaa  roportl-.iH  for  *ork  at  er>aal.-v,  tlao  ahull  raoalva  a 

foil  day' a  pay. 

3.  Voaaa'a  >*aiidy  to  Vaar  rod  Ooraatas  ^oaan  aapl  >yad  la  ha«dy  to  waar; 
attita,   aoMta,    allk  draacai,  oornataara,   ..ilovaa,   plaoa  good«,   blt«nkat«, 
draparlrfl  end  hHta  ahnll   raoaiva  tha   fellovlnts  aonlai 

$11.00 1'lrat   alx  anntha  axp^rlaaea 

16.00 Siaoond   ^Ik  aonUia  axn'rlano* 

VP.'iO Thlr^  alx  aontha  axp'>rlanoa 

95.00 Tha-aaftar. 

4.  Hiaoallanaloua  Claaalfloatl^na:      Sarvlea  d«ak,  oaady,   4nv,o,   dry  gooda, 

Sj  waak  draaaaa.   llattarla,   li>dl>>a  und«>rw«ar,    Infanta  vaar,   bar^^aln  rooa  *  aarkarai 

<,  ale. 00 Klrat  alx  aonth*  axr»  rlanoa 

^  Id. 00 :iaoon<^    alx  aonth*   axp«rlaaoa 

,,j  i  Sf9,M Tharaaftar. 

^    I       t.  Harlvara:      I'-ardwara,   anottln^  f^ooda   and  palnta. 

(^  100.00 Mrtt  aix  aontha  axparlanoo 

.1  0&.OO Saeond   alx  a>ntha  axr-"^i«aa* 

T  27.^ Third   vlx  aontha  axr«rlaaoa. 

\'  .^P.bO Tharaaf  Ur. 

•.  Jaaalryt     ISe.oo  pa-    vaak. 

7.     Houaaholdi      Hov«a,   aajor  annllaaea,    radloa,   famltara  aad  ni«a. 
\5)  '  Thara  thall   ba  *|lalaua  guaraata*  of  1.^6.00  par  waak  for  oxparlanaad 

^;  aan.      Th*  aan  to  work  onfp^roantitK*   baala  vlth  atlpulat#d  Kuaraataa. 

••      StoakaMa  aad  Kam  ^aaaant.         #3^.80  par  waak. 

t.     City  DallVAry:      9hlppla«  Slark 9JP.&0  vtr  «a*k 

Oookaan 97.fl0  par  waak 

terw'Vivor 36.00  par  waak 

10.  Sarvlao  Station: 

^ollaatora  aa4  adjuatora 187.00  par  vaak 

Sanrloa  aad   r^pmlr* 97. SO  par  waak 

11.  Wladav  triaaara  and  dlaplay  aanl 

Ooablnatl->a  aaploraaa,    Inoludltv  vlndow  triaaara  or  theao  working 
la  aort  than  ona  dapartaaat  ahall  raaalva  oaa-balf  of  tha  dlffaraaaa  bai- 
vaan  tha  two  aaalaa  aoplylnci;  ovar  aad  Mbova  tha  lovar  aoala.     Thla  pravl- 
aiaa  doaa  not  apply  to  aaployaaa  vhoa*  vork  In  an  addltlonnl  dapartaant  la 
iMldantal  and  ooaaaloaal.  450.00  pr  vaak. 

It.     fam  aoulpaant  aad  pluablac: 

9t6.00  par  vaak flrat  alx  aontha  •tp»^r\9m»» 

97. M  j>mr  vaak Saaond  alx  aontha  axperiaaoa 

99.50  par  vaak Tharaaf  tar. 

li.     OataloA  ordar  daakt 

16.00  par  wok flrot  alx  aontha  arp<*rlaaaa 

lA.OO  par  vaak 9aeond   rIx  aontha  arparltaaa 

9S.00  par  vtak Theraaftar 

14.  viutaida  lalaoaaBt  Tha  sutalda  aalaaaan  ahall  ba  AuarsntaaA  a  vaaklj 
dravln«  aaoomt  of  act  laaa  than  iSft.OO  aad  fiva  aaata  (i.'^^A)  aliwac*  for 
all  allaa  uaad  for  ooapaay  aenrloa.      Th>  ir  hours  vlll  not  l>v  raatrleta^. 
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16.      Tir««,   Auioaobll*  part*  and  aee«*Mrl*«: 

•96.00  p«r  v««k 'lr«t  clx  Bontht  •rpwriciM* 

?7.B0  r«r  «««k ^floond   ■li  Bontht  •tn«rl«ai« 

3C.00  par  v««k Th«r««flir. 

Purohasln^  A^ani*     Aity   •■ploy**  d«*lgn«t«d   ^a  a  /^rotiNnlnf^  V«Bfc 
•otlval/  cnK^Mad  In  the  Pmrt*  Imr^rXm^nX  handllrw  p'.r^a  thall    t>«  pnltf   not 
!••<    than  on*   hun'ircd    nnd    !:^*T*nty-rtTe   dollar*   (¥17&.00)p*r  aonth. 

Part*  ^mnr^T  -     la  ohArr,*  of   'he  w*  •rl«*at  mni    r*o*lTlr\g  In 
•noaa  of    >ir  handrod   itnd   ■*r*ntjr-f  It*  (Soll^r*   (Il7r>.00)' shall   not   urn  auD* 
Ja«i  to   th*   tana*  of  thl*  a|cr**iMnt.  ^ 

All  part*  d*parta«nt*  and   Aooa«*orl**  dapartaanta  vill  aloaa  to 
tlia  rubllo   batvoan  th*  hours  of  b:4ft  PU  and  9  AM. 

ijBTIfl^  iT?       tf*niiral   Utility  k-arloy***:      Oen*r«l  I'tillty  Sapley***  ch^ll 
Oatnoaa  aavloyaftf  not  daflnltaly   ragulerlly  a<i«lgn«d   to  apaeiflo   dutl' • 
la  any  •allln,    or  non-aallliv.  dapartaant.     T^*/  aay  b*  u^*d  at  th*  diaara- 
tlon  of  tha   aaployar  in  an/  dap«rtaant  of   Uta   *tor*  and   for  an/  dutiaa, 
althor  •allin«i  or  non-aalliriA,   sa   th*  oooaaion  arl*aa.      Thair  anaocr  shall 
Bot  •tm9m6  fix   (6)    for   th*   flrrt  on*  hundrad(lOO)    and    fiva   (6)    for  anah 
ont  buadrad(lOO)    tharaaftar.       Tha  alniaua  ray  for  auoh  aaployaaa  aball 
ba  taaaty-aavan  dollara  ^nd   fifty  aaata  (i^.bO). 

•liCTlOli  13.      Extra  £^  loraaa.       All  axtra  a^loy*«*s  shall   raoalr*  a  dif- 
f*raatial   of  flva  ocnta   I*. OB)   par  ho.r  abova   th*   aoala   In  tha  alaaslfi* 
aation  in  vhiah  thay  vork,   with  a  ^araataa  of  four  (4}  hours  pay  wiMti 
nrdsr*d  to  raport  for  «or%. 

M^CtluM  SA,      Ragulsr  Short-Mour  Kapleyaaa:     Rotfular  shorl-hour  oaplo/aas 
ahall  rooaiva   tha   rai*  of  pa.7  provldafl  for  tha  elasslflaatlon  in  «hioh 
thay  Ar9  ai^loyod. 

MPTIftl  M       Approntieaa:      Tha  ainiaua  va«kly  va«a  for  appraatlaas  ahall 
too  not  laaa  than   ^lTt*o«  dollar*   (lie. 00). 

Q«  !•.      Assistant  &a7«rs,    Dapartaont  H*«da  f^nd  M«ad*  of   Stook  shall 
▼a  at  laast  10^  inoraasa  in  thair  guaraataad  vaakly  rataa  aoora  tha 
aaxiaua  aoala  of  thair  dopartaaata. 

KOnnM  BT       All  aaployaa*  vortlnft  aplit  ahift*  ahall  roaolTO  ono  dollar 
(11. (X»   axtra  par  day. 

MCCTyoM  Mf      (a)   Ttao  a-.nthl.T  quota   ahall  ba  for  oaoh  aoath  ono-tvolfih  of 
tha  total  yaarly  quota  of  tha  ymr  froa  .    to  tooh 

■oathljr  quota  ahull  ba  aaintainad  at  th*  aaaa  ficura  for  caoE  K^ittll  of 
tho  yoar.      C>afiaianai**  ahall  not  oa  earriod  foraard  froa  ona  aonih  to 
aaethor.     Tha  pra-oat  rato  of  eoanissiona  apnlioabla  to  qaotaa  ahall  aoi 
ba  radoood.   aor  ahall  aa/  prasant  rata  of  ooaalaaion  ha  rodaood.     OoaBlo* 
aloaa  ahall  ba  paid  aoathlj. 

(b)     Thoaa  aaployaaa  balo«  th*  ainiaaaa  harala  prarldod  ahall 
bo  inaraaaad  to   suoh  aiaiaiiaa,   bat  in  no  aasa  shall  aaiployoa*  raoaira  laaa 
thaa  a  10^  inoraaao  in  thair  gnaraatood  vaakly  *ala«7  or  vaakly  dravlac 
aoeouat,  ap  to  sad  iaoladloii  aaployo**  r aaa It ias  iM.M  par  ooak  ao  a 
oookly  atwiaya  guarantaa  or  a  vovkly  draalns  aooowii. 

atCTlOk  ati     loMdiatoly  vpoa  tha   aigainK  of  thi*  a^raaaaat  tharo  alull 
bo  aatabllahad  aa  Adjaataoat  Board  aada  ap  of  thraa  (s)   rapraooatativo* 
of  tho  ^loyar  aad  thraa   (s)   rapraaoatotivas  of   tha  Oaioa.     Tha  laard 
ahall  aaai  vithia  toa  (10)   days  of  tha  aiftaina  of   this  Tooaoat  ami 
oolooi  by  aatMal  agfooaoat  a  paaal  of  flvo  (6)   iaoartial  p*raono,  aay  oao 
of  ahoa  aay  »ot  a*  arbitrator  at  aaeh  tiao  aa  tha  Adjustaant  hoard  lo 
aaabla  to   i^r**  upon  aay  aattar  rafarrad  to  it. 

If   th*  partiaa  harato  mrm  uaabla   to  agroo  withia  toaaty(M)) 
daya  aftor  tha  aigalag  ot  this  agraaaant  to  thapaaal  of  fiva(6)   li^artlal 

paraon*  vho  aay  b*  ra4«*stad  to  sot  mm  arbitrator*.  __ 

ahall  aaoh   aa  •*qu*stad  to  daaicaata  thraa  Is)   pa^aoaa  vha  la  tholr  opiaioa 
ara  qaaliflad  to  act  aa  iapartial  arbitratora.     froa  tha  total  llai  ao 
aado  ap  aaah  party  aay  atrlka  tao   (S)   aasKS  aad   ths  roaaialng  aaa*a  ahall 
aoaatltuta  tho  paaol  froa  ahioh  aa  arbitrator  ahall  aa  salaotad  as  pro- 
viddd  harala. 

■o  arbitrator  ahall  ba  ahoaan  to  frw  in  tvo  aoaaooatlTo 
arhitratlena  unlaas  by  autual  eonaaat  of  tha  parlias. 


raool 


•  .^  .  • 


5ri7 


fhm  A«J«flUMat  io»r4  shKll  •on»ld«r  nil  ooaplaini*  sad  dlapuicf 
■ritlag  xukST  th«  t«rat  of  thle  •^racMnt,   all  queaViont  of  lni«rpr«t*ilen 
of  tilt  •Ar«*in«nt  uuf   dltohfirK*  o****.      All   dlMharftt  ent**  aust  b«  «pr*«l«4 
to  th*  Benrd  vlUiln  four   (4)    cfaja   from   the  i^f  of  dlaohu-g*,   eth«r«l*« 
th«  rlgUi   to  app**!   !•  loat.      Tho   Board  of  Adjuataoat  ahall  har*   'w  author- 
ity  to  n*(goilat«  a  aw  a«ir«oa«At* 

Anj  aattar  rvfarrod  to  th«  Adjuataant  Board  ahall  ba   Uikan  up 
by   iha   Boan)   within  forV7-«i<cM  (4S)   hours.      If   tha  Board   la  unable   to 
raaoh  a  ••ttlanant  within  flva  (6)    dajra   than  tha  aatt*r  ahall   ba  lubalttad 
for  dlapoaltlon  to  ona  of  U))>  paraona  on  tha  panal  of  lapartlal  artoltratera 
aalaatad  ttj  lot.     Any  daoiaien  aada  by  a  Majority  of  tha  Adjattaant  Bonrd 
or  aa  a  rttult  of  arbitration,   ahall  b«  aooaptad   aa   final  and    blndinn. 
Any  oxpAiua*   Inaurrad  aa  tha   raault  of  arbitration  ahall  ba  bora*  oaa-half 
by  tha  Ualon  an-i  ona-half  by  tha  Eaployar. 

|KrtlOII  40i   In  aanaidaration  of  tha  t-apleyar  al|;nlnit  thia  agraaaoat  and 
falflllln«  tha  eonditlona  tharaof,    tha  Aaaooiation  atgraea  to  aetlfy  Ita 
aaabarahip,    tha  Cantral   Laijor  Oo  noil   of  l'ortlan<!,   Ora^on  iind   tha  Dlatriot 
Ooaaoil  of  tha  Stota  of  Ora«(cin  that  tha  Caployar  hTain  ha*  algnad  thia 
oellaatlTt  bar>>alaini(  a«;r«aaant  with  tha  Aaaoelatioa.     Tha  Aaaeelatioa 

furthar  air.raat   to  lean  to  th«  c^loyar.   Union  stora  Gard  Wo.  

the  property  of  an  ivauad  by  thw  Hatall  Clf^rk*  In'ernatlonfil  'rotaotAva 
Aaan. ,  affiliated  with  tha  Aaarioan  f^«>iieri>tion  of  Labor,  for  tha  period 
thii  eontraet  ahall  ba  full  foroo  and  effeot;  prorided,  hovawor,  that 
the  eapleyer  a^reee  to  eurrandcir  aaid  Ualon  ^tora  Card  ao  loaned  to  hia 
•e  aforeeaid  upon  the  expiration  of  thia  egreeaant,  or  upon  deaand  aada 
apon  hia  by  tha  Aeroolation,  or  apoo  violation  of  aay  proTiaioa  or  pro» 
▼  laiona  of  thia  atfiraaaent. 

Wifinillliili        "^^^  Aiu'oaaerit  ahall   be  In  full  foroe  and  effeot  to  «ad 

Inaludlitf   the  ,  da.T  of ,1940;      and  e^tall  be  renewed  t^r  the  folio*- 

Inc  yaer  and   froa  renr   to  yfur  tiier erf tenOi  anleee  either  party  ahall  .  ive 
writtaa  notloe   to   the  other  at  la*'  t   alxty   (tO)    day*  prior  to  any         day 
of  durlot^   the  life  of   thia  •  ^raement  of  a   daeire  to  aoend   thia  a^aa- 

aant. 

If,   aft^r  r.lTlntt   auch  notice  and   prior  to  the  daT  of 

naxt  oaaaln^,    the  parties  ehall   r41   to  ai^ree  to  atieh  «aan'^n<»nta,    Uils 
a^ireeaent   ahrll   ttraln<«ta  at  the  expiration  dnte;     provided,   howerer,    that 
the  parti   a  nay,    by  autual  written  a^reaaant.,    extend   the  ar^raaaant  for  a 
apaolfied  period   beyond   eueh   expiration  data   for   thn  oontlnunnoa  of  fMsa- 
tiationa;      an«!  mnrax  proyided,    further,    t)i»t  »fter  either  party  hn«  ^.iToa 
aaa^   aixty   (SO)    4ay  written  notice   of  a   dealre   to   amand   tha   agraeaent, 
either  party  may,   not   leas   than  twenty   (SJd)    .1f»e  rrlor  to   th-   expiration 
date,    give   to    the  othnr   pm  ty   written  notloe   that   it  dealm*    to    t»ralnrta 
the  aKraaaent  at  the  expiration  r^nte,   in  whioh  event  the  ncreeaont  ahall 
ao  teraln' ta  at  atie^  eTplration  data. 

I«  wiTNvn-  »HK  BOF  the  prrtl   h  hare  hereunto  set  their  hands, 
dapliOite,   by  their  respnotlre  offloera     r  rapraaentrtlyee  hereunto  dully 
aathorlred  »t   thf  Ctty   of  Kortl^-ni*,    3t»te  of  Oregon. 
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(Testimony  of  James  Howard  Hicks.) 

Q.  (Mr.  Walker,  contimiing)  Mr.  Hicks,  will 
you  refer  to  what  has  been  marked  as  Board's  Ex- 
hibit No.  11  and  state  what  that  is"? 

A.  That  is  the  agreement  submitted  to  Mont- 
gomery Ward  by  the  Office  Employees'  Union. 

Q.     When  was  it  subrnitted? 

A.     If  I  recall  correctly,  the  morning  of  the  13th. 

Q.     xVnd  to  whom  was  it  submitted*?  [408] 

A.     Mr.  Powell. 

Q.     Did  you  attend  the  three  meetings'? 

A.     Yes. 

Q.     Each  one  of  them"?  A.     Yes. 

Q.  At  any  of  the  meetings,  was  there  any  dis- 
cussion concerning  Board's  Exhibit  11  for  identifi- 
cation ? 

A.  Only  at  the  last  meeting,  the  meeting  of  the 
16th. 

Q.  What  wa^  said  concerning  Board's  Exhibit 
11  for  identification  at  that  time? 

A.  Well,  if  1  might  reiterate  for  a  moment,  of 
course,  it  was  understood  that  the  Warehousemen's 
agreement  was  the  first  agreement  to  be  discussed, 
and  when  we  picked  up  this  agreement  which  was 
the  second  one  to  be  discussed,  it  was  agreed  that 
the  articles  which  were  similar  to  the  articles  in  the 
Warehousemen 's  agreement, — that  the  comment  that 
was  given  with  reference  to  those  similar  articles 
in  the  Warehousemen's  agreement,  would  apply  to 
the  articles  in  this  agreement,  correspondingly. 

Q.  Whom  did  you  have  that  understanding  with, 
or  who  had  that  understanding'? 
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(Testimony  of  James  Howard  Hicks.) 

A.  It  was  generally  understood  by  everyone 
present ;  it  was  in  order  to  expedite  matters. 

Q.     Was  something  said  along  that  line? 

A.     Yes.  [409] 

Q.  How  was  Board's  Exhibit  No.  11  discussed, 
or  in  what  manner'? 

A.     May  I  go  through  it  and  tell  you? 

Q.     Surely. 

A.  Well,  it  was  agreed  that  Article  2  in  this 
agreement,  which  was  the  Union  shop  article,  was 
opposed  to  comj^any  j)olicy. 

Trial  Examiner  Bokat:  Will  you  speak  a  little 
louder,  please? 

The  Witness:  That  Article  2,  which  was  the 
Union  shop  agreement,  was  also  opposed  in  this 
agreement,  as  it  was  in  the  Warehousemen's  agree- 
ment, because  it  was  contrary  to  company  policy. 

Q.  (Mr.  Walker,  continuing)  What  did  you  do 
with  it? 

A.  We  just  passed  over  it.  Article  3,  callmg  for 
the  discharge  of  employees  who  were  incapable  or 
incompetent,  that  met  with  the  general  approval  of 
the  company. 

Q.     What  do  you  mean  by  that? 

A.  Well,  I  am  not  positive  that  Mr.  Powell  made 
this  remark  on  this  article,  but  on  numerous  of  the 
articles,  it  was  stated  by  Mr.  Powell  that  it  would 
meet  with  the  approval  of  the  company  providing 
the  wording  was  changed  to  suit  the  company. 
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Q.  Did  be  indicate  the  way  in  which  he  desired 
it  to  be  changed?  A.     No. 

Q.  Was  there  anything  said  to  the  representa- 
tives of  the  comj^any? 

Mr.  Ball:  Just  a  moment.  I  move  to  strike  the 
last  answer  as  being  an  opinion  and  conclusion  of 
the  witness,  as  to  whether  [410]  or  not  he  did  in- 
dicate, because  the  testimony  so  far  has  shown  that 
suggestions  were  made  by  the  company  which  would 
indicate  the  manner  in  which  the  clauses  could  be 
written,  and  the  answer  of  this  witness  is  obviously 
a  conclusion  on  this  point. 

Trial  Examiner  Bokat:  I  will  ask  that  the  wit- 
ness be  more  specific  in  regard  to  Article  3.  Can 
you  be  more  specific  in  regard  to  what  any  repre- 
sentative of  the  company  stated? 

The  Witness:  I  don't  believe  that  I  could  be  on 
this  particular  question. 

Trial  Examiner  Bokat:  Do  you  have  any  recol- 
lection that,  hi  principle  or  substance,  the  company 
accepted  Articles  2  and  3,  or  asked  that  the  wording 
be  modified  or  changed? 

The  Witness:    I  don't  recall. 

Q.  (Mr.  Walker,  continuing)  Was  there  any 
question  about  whether  or  not  the  agreement  as  a 
whole  was  agreeable  or  not  agreeable?  Was  any 
such  question  put  to  any  representatives  of  the 
respondent?  A.     Yes. 

Q.     Who  asked  that  question? 
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A.  Mr.  Langford  of  the  Retail  Clerks  asked  that 
question. 

Q.     When  did  he  ask  that  question? 

A.     Before  we  went  into  the  agreement  itself. 

Q.     Was  it  answered? 

A.     Mr.  Powell  answered. 

Q.     How  did  he  answer?  [411] 

A.     In  the  negative. 

Q.  Now,  after  discussing  Article  3,  what  next 
did  you  do? 

A.  I  believe  the  next  article  to  be  discussed  was 
Article  5,  relating  to  holidays. 

Q.     What  about  Article  4? 

A.     I  don't  recall  any  discussion  on  Article  4. 

Q.  Was  there  any  indication  relative  to  Article 
4,  whether  it  was  acceptable  or  not? 

A.     Not  that  I  recall. 

Q.     What  was  said  about  it? 

Mr.  Ball:  Just  a  minute.  Will  you  read  that 
previous  question  and  answer,  Mr.  Reporter? 

(Thereupon  the  answer  and  question  referred 
to  were  read  aloud  as  follows : 

"Was  there  any  indication  relative  to  Article 
4,  whether  it  was  acceptable  or  not? 
"A.     Not  that  I  recall.") 

Mr.  Ball:  I  object  to  the  question,  and  move  to 
strike  the  answ^er.  The  way  the  question  was  formed, 
it  obviously  called  for  an  opinion  and  conclusion  of 
the  witness. 
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Trial  Examiner  Bokat :  Will  you  reframe  the 
question  ? 

Q.  (Mr.  Walker,  continuing)  What  disposition 
was  made  of  Article  4? 

Trial  Examiner  Bokat:     If  any? 

A.  I  would  say  that  the  only  disi)osition  was  that 
it  was  [412]  passed  over. 

Q.  (Mr.  Walker,  continuing)  Was  any  reason 
given  for  it  being  passed  over? 

A.     Not  that  I  remember. 

Trial  Examiner  Bokat :  Mr.  Walker,  may  I  inter- 
ject at  this  point  and  ask  you  if  you  feel  it  neces- 
sary to  go  through  the  paragraphs  of  the  Office 
Employees'  proposed  contract,  since  the  complaint 
does  not  allege  that  the  respondent  refused  to  bar- 
gain collectively  with  regard  to  this  particular 
union  ? 

Mr.  Walker:    I  think  that  point  is  well  taken. 

Trial  Examiner  Bokat:  There  is  no  particular 
dispute,  so  far  as  the  Office  Employees'  Union  is 
concerned. 

Incidentally,  I  understand  that  they  happened  to 
be  present,  but  that  particular  union  does  not  allege, 
nor  complain  that  the  company  refused  to  bargain 
collectively. 

Mr.  Walker:  That  is  correct,  and  the  only  pur- 
pose that  I  have  is  to  show  the  pattern  of  the  nego- 
tiations, such  as  they  were. 

Trial  Examiner  Bokat:  I  don't  know  whether 
it  is  really  necessary.  In  other  words,  if  you  are 
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going  to  liaA^e  this  witness  take  each  paragraph  and 
go  into  it,  the  respondent  will  then  be  compelled  to 
set  forth  its  version  when  it  puts  on  its  defense 
regarding  that  particular  contract.  I  don't  know 
whether  it  is  necessary  or  not.  I  would  like  for  you 
to  give  it  a  little  thought.  Maybe  you  want  to  discuss 
it  with  Mr.  Landye,  and,  if  so,  I  will  be  glad  to 
declare  a  recess  for  that.  [413] 

Mr.  Landye:     I  think  that  is  a  good  suggestion. 

Trial  Examiner  Bokat :  I  can  see  the  purpose  of 
it,  that  you  may  want  to  bring  out  the  relation- 
ship that  exists,  but  is  it  necessary  to  go  into  de- 
tail, or  can  you  just  have  him  state  that  certain 
paragraphs  were  discussed,  that  some  were  accepted 
and  some  were  not? 

Mr.  Walker:  I  would  be  willing  to  do  that,  pro- 
vided it  might  not  be  called  a  conclusion. 

Trial  Examiner  Bokat:  I  understand  that.  Sup- 
pose you  discuss  it  with  Mr.  Landye? 

Mr.  Walker:  Might  we  do  that  off  the  record, 
a  moment? 

Trial  Examiner  Bokat:     Yes,  off  the  record. 
(Discussion  off  the  record.) 

Q.  (Mr.  Walker,  continuing)  after  the  meetings 
of  December  13,  14  and  16,  was  there  any  agree- 
ment between  the  respondent  and  the  Union,  as 
to  any  of  the  contracts  ?  A.     None  whatsoever. 

Mr.  Ball :  Now,  just  a  minute.  That  is  ob- 
jected to,  not  only  because  it  calls  for  an  opinion 
and  conclusion  of  the  witness,  but  also  because  it 
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does  not  tend  to  prove   or  disprove   any  issue   in 

this  case,  and  it  is  irrelevant  to  any  issue  in  this 

case. 

Trial  Examiner  Bokat:  Probably  you  are  right, 
as  to  whether  any  agreement  was  reached  between 
the  Office  Employees'  [414]  Union  and  the  re- 
spondent,. That  would  be  immaterial,  because  there 
is  no  allegation  in  the  complaint  that  the  company 
refuses  to  bargain  collectively  with  the  Office  Em- 
ployees' Union.  I  do  think,  however,  in  view  of  the 
fact  that  this  Office  Employees'  representative  was 
present  and  submitted  a  contract,  the  record  should 
show  whether  or  not  an  agreement  was  reached 
between  the  Office  Employees  and  the  company. 

Mr.  Ball:  You  notice  how  he  phrased  the 
question  *? 

Trial  Examiner  Bokat:  What  are  you  willing  to 
stipulate  to,  Mr.  Ball? 

Mr.  Ball:  I  am  willing  to  agree  that  the  end 
of  the  session  came  without  any  final  agreement 
being  entered  into  between  the  parties. 

Mr.  Landye:     That  is  satisfactory. 

Mr.  Walker:     That  is  fair  enough. 

Mr.  Ball:  As  distinct  from  any  agreement  on 
any  section. 

Mr.  Walker:     I  am  willing  to  stipulate  to  that. 

Mr.  Landye:     That  is  all  right. 

Trial  Examiner  Bokat:  Well,  if  you  will  accept 
that,  there  is  no  use  questioning  the  witness  about  it. 

Mr.  Walker:     Then  the  previous  question   and 
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answer  can  be  stricken,  in  so  far  as  I  am  concerned. 
Trial  Examiner  Bokat:    Yes.  The  previous  ques- 
tion and  answer  will  be  stricken. 

Why  don't  you  offer  the  contract  in  evidence *? 

[415] 
Mr.  Ball:     I  have  no  objection. 
Mr.  Walker:    I  offer  Board's  Exhibit  11. 
Trial  Examiner  Bokat:     There  being  no  objec- 
tion, it  will  be  received  in  evidence  and  marked  as 
Board's  Exhibit  11. 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  and  received  in  evidence 
as  Board's  Exhibit  11.) 

BOARD'S  EXHIBIT  NO.  11 

WAGE  SCALE  and  WORKING  AGREEMENT 

This  Agreement,  made  and  entered  into  this 

day  of ,  194 ,  by  and  between  Mont- 
gomery Ward  &  Company  of  the  City  of  Portland, 
State  of  Oregon,  hereinafter  referred  to  as  the 
Company,  and  the  Office  Employes  Union  No.  16821, 
of  the  City  of  Portland,  State  of  Oregon,  affiliated 
with  the  American  Federation  of  Labor,  hereinafter 
referred  to  as  the  Union,  for  the  purpose  of  fixing 
the  wage  scale,  schedule  of  hours  and  general  rules 
and  regulations  between  the  Company  and  the 
Union,  and  clearly  to  define  mutual  obligations 
between  the  parties  hereto. 
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Witnesseth 

Article  1.  Jurisdiction  of  the  Union  shall  in- 
clude the  following  work:  stenographic,  ])ookkeep- 
ing,  office  clerking,  billing,  filing,  statistical,  ac- 
counting, auditing,  and  all  office  operations  not  in- 
cluded in  the  jurisdiction  of  any  other  national  or 
international  iniion  affiliated  to  the  American  Fed- 
eration of  Labor. 

Article  2.  The  Company  shall  be  entitled  to 
hire  new  employes  for  permanent  employment ;  how- 
ever, such  employes  shall  make  application  within 
tw^o  months  after  being  employed  to  become  a  mem- 
ber of  the  Union,  and  if  satisfactory  to  the  em- 
ployer and  found  worthy  by  the  Union  after  two 
months'  employment,  he  or  she  will  be  admitted  to 
full  membershinj)  in  the  Union.  All  office  workers 
in  the  employ  of  the  Company  who  are  not  mem- 
bers of  the  Union  shall  secure  a  permit  to  work 
under  the  jurisdiction  of  the  Union  for  the  duration 
of  their  employment.  Permits  shall  not  be  issued 
for  longer  than  two  consecutive  months. 

Article  3.  The  Company  reserves  the  right  to 
discharge  any  persons  in  their  employ  if  incapable 
or  incompetent,  provided  that  any  discharged  em- 
ploye shall  have  the  right  to  appeal  such  discharge. 

Article  4.     No  person  shall  be  discharged  or  dis- 
criminated against  for  upholding  Union  principles, 
and  any  person  who  works  under  the  instruction  of 
the  Union,  or  w^ho  serves  on  a  committee,  shall  not 
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lose   his  position   or  be   discriminated   against  for 

this  reason. 

Article  5.  The  following  days  shall  be  considered 
as  holidays:  New  Years'  Day,  Memorial  Day, 
Fourth  of  July,  Labor  Day,  Armistice  Day  (if 
generally  observed  by  local,  downtown  merchants), 
Thanksgiving  Day  and  Christmas  Day.  For  all 
holidays  other  than  Sundays,  employes  shall  be  paid 
the  same  wage  as  though  he  or  she  had  worked  his 
or  her  regular  shift   on  that   day. 

Article  6.  Any  person  now  receiving  a  higlier 
rate  of  wages  than  provided  for  in  this  agreement 
shall  suffer  no  decrease  in  wages  or  reduction  in 
position,  and  no  clause  in  this  agreement  shall  be 
understood  to  imply  a  lowering  of  the  workng  con- 
ditions heretofore  existing  in  the  office. 

Article  7.  Eight  (8)  hours  shall  constitute  a 
day's  work  and  five  (5)  days  shall  constitute  a 
week's  work.  All  overtime  after  the  eighth  hour 
and  after  the  fortieth  hour  shall  be  paid  for  at 
the  rate  of  time  and  one-half.  All  Sunday  and 
holiday  work  shall  be  paid  at  the  rate  of  time  and 
one-half.  It  is  further  agreed  that  lunch  hours 
shall  not  exceed  one  hour  in  duration.  All  em- 
ployes reporting  for  work  on  any  given  day  shall 
be  assured  of  not  less  than  four  (4)  hours'  work. 
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Article  8.     The  following  is  the  minimum  scale  of 

wages  mutually  agreed  upon: 

Office  worker  having  two  years'  experience $25.50 

Office  worker  having  one  year's  experience 22.60 

Office   worker   having   not   less   than   six    months' 

experience  20.60 

Office    worker    apprentice    having    less    than    six 

months '  experience  18.60 

Union  members  who  act  as  temporary  instructors 
and  supervisors  shall  be  paid  on  the  salary  basis 
of  10%  above  the  schedule  of  wages  herein  set  forth. 

Temporary  and  part  time  employes  shall  be  paid 
wages  based  upon  the  above  schedule. 

Article  9.  New  employes  with  two  years'  ex- 
perience in  the  aggregate  shall  begin  on  a  salary 
base  of  one  year's  experience. 

Article  10.  No  employer  shall  have  more  than 
one  apprentice  for  each  four  (4)  employes  or 
fraction  thereof. 

Article  11.  The  wage  scales  specified  above  shall 
be  the  basic  scales  during  the  life  of  this  agree- 
ment and  shall  be  adjusted  in  accordance  with  the 
changes  in  the  cost  of  living,  as  shown  hj  the 
Index  of  the  Cost  of  Living  for  Portland,  Oregon, 
issued  by  the  United  States  Bureau  of  Labor  Sta- 
tistics. Such  adjustment  shall  automatically  l^e  de- 
termined by  the  application  of  the  following  for- 
mula: Multiply  the  basic  scales  as  above  specified, 
by  the  effective  index  number  as  of  the  date  of 
the  adjustment,  and  divide  by  the  index  number  for 
September    15,    1940.    Provided,    however,    no    ad- 
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justment  shall  be  made  except  where  such  change 
in  the  cost  of  living  will  result  in  a  change  in  the 
wage  scales  of  at  least  five  (5)  per  cent.  Provided 
further,  if  at  the  time  of  the  execution  of  this 
agreement,  living  costs  as  shown  by  such  index 
number  have  fluctuated  subsequent  to  September 
15,  1940,  to  such  an  extent  that  the  basic  wage 
scales,  as  provided  above,  will  be  changed  by  five 
(5)  per  cent,  or  more,  upon  application  of  the 
above-mentioned  formula,  adjustment  of  such  wage 
scales  shall  immediately  be  made  and  shall  be  put 
into  effect.  Provided  no  adjustment  of  wage  scales, 
as  in  this  article  provided,  shall  result  in  wage 
scales  below  the  minimum  scales  set  forth  in  Article 
8  hereof. 

Article  12.  All  employes  shall  be  granted  two 
weeks'  vacation  with  pay  at  the  conclusion  of  the 
second  year  of  employment.  Employes  with  less  than 
two  years'  but  more  than  one  year  of  service  with 
the  Company  shall  be  allowed  one  week's  vacation 
with  pay.  All  vacations  shall  be  taken  between  May 
first  and  October  first  of  any  calendar  year,  subject 
to  change  by  agreement  between  the  individual 
and  the  Company.  Vacations  of  all  employes  shall 
be  scheduled  prior  to  May  first  with  the  exception 
of  tliose  who  will  complete  their  first  or  second 
year  of  service  during  the  afore-mentioned  vacation. 

Article  13.  In  the  event  it  becomes  necessary  to 
reduce  the  office  force  the  practice  shall  be  followed 
of  first  releasing  those  employes  with  least  seniority, 
provided  those  left  are  capable  of  doing  the  work. 
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In  rehiring,  employes  shall  be  returned  to  work  in 
the  reverse  order  in  which  they  were  released.  In 
promotions  within  the  office  consideration  shall  Ije 
given  to  length  of  service  and  new  employes  shall 
not  be  hired  for  higher  positions  where  present 
employes  in  lower  positions  are  capable  of  filling 
the  higher  positions. 

Article  14.  All  employes  shall  be  granted  two 
(2)  days'  sick  leave  each  month  without  alteration 
of  pay. 

Article  15.  All  female  employes  shall  be  granted 
fifteen  minutes  each  morning  and  afternoon  as  a 
relief  j^eriod  which  time  shall  be  allowed  on  regular 
working    schedules. 

Article  16.  It  is  agreed  that  any  employe  of  the 
Company  drafted  or  conscripted  for  Federal  de- 
fense service  shall  not  lose  his,  or  her,  seniority  or 
position  with  the  Company.  It  is  imderstood  that 
all  drafted  or  conscripted  employes  shall  be  re- 
turned to  their  rightful  status  with  the  Company 
at  the  conclusion  of  such  service;  however,  any 
employes  returning  to  the  employ  of  the  Company 
who  are  not  physically  or  mentally  able  to  resume 
their  previous  position  shall  be  placed  in  other 
positions  if  possible. 

Article  17.  Any  dispute  that  may  arise  as  to  the 
true  interpretation  of  this  agreement  or  any  appeal 
from  a  discharge  shall  be  submitted  to  a  committee 
consisting  of  one  (1)  member  representing  the 
Company  and  one  (1)  member  representing  the 
Union;  and,  if  they  cannot  agree,  the  two  (2)  chosen 
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representatives  shall  select  a  third  disinterested 
party  within  one  (1)  week.  The  findings  of  this 
Board,  which  shall  be  made  with  all  reasonable 
dispatch,  shall  be  bindng  on  both  parties  to  this 
agreement.  It  is  further  understood  and  agreed 
that  there  will  be  no  strike  or  lockout  until  all 
means  to  settle  the  dispute  have  been  attempted. 
It  is  further  understood  that  the  duly-authorized 
representatives  of  the  Union  shall  have  the  au- 
thority on  behalf  of  the  Union  to  execute  the  terms 
of  this  agreement  and  to  represent  members  of 
the  Union  in  all  matters  growing  out  of  this  agree- 
ment. 

Article  18.  The  Company  agrees  that,  as  a  con- 
dition of  employment,  all  employes  will  maintain 
membership  in  good  standing  in  the  Union,  and 
that  employers  shall  be  notified  of  their  employes' 
delinquency  in  such   regard. 

Article  19.     This  agreement  shall  be  in  full  force 

and  effect  to  and  including  the day  of 

,   194 ,   and   shall  be   renewed  for 

the  following  year  and  from  year  to  year  there- 
after unless  either  party  shall  give  written  notice 
to  the  other  at  least  thirty  (30)  days  prior  to  any 

day  of during  the  life  of  this 

agreement  of  a  desire  to  amend  this  agreement.  It 
is  agreed  that  this  agreement  shall  remain  in  full 
force  and  effect  for  such  reasonable  time  thereafter 
as  shall  be  required  for  the  negotiation  of  such 
amendments  or  new  agreement. 
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In  Witness  Whereof,  the  parties  hereto  have 
heremito  set  their  hands  and  seals  the  day  here- 
inabove  first  v^ritten. 

MONTGOMERY  WARD  &  COMPANY: 
By  

OFFICE  EMPLOYES  UNION  No.  16821: 
By  

Comitersigned : 

CENTRAL  LABOR  COUNCIL  OF 
PORTLAND  &  VICINITY 

By 


(Whereupon    a    document    was    marked    as 
Board's  Exhibit  12  for  identification.) 

Q.  (Mr.  Walker,  continuing)  I  hand  you  what 
has  been  marked  as  Board's  Exhibit  12  for  identi- 
fication, and  ask  you  if  you  have  seen  that  before? 

A.    Yes,  I  have. 

Q.  Has  that  been  in  your  possession  at  any 
time?  A.     Yes,  it  has. 

Q.     When  did  it  first  come  into  your  possession  ? 

A.  At  the  meeting  in  Mr.  Huddleston's  office 
on  the  morning  of  December  16. 

Q.    Whose  handwriting  appears  on  tjie  face  of  it  ? 

A.     In  every  instance,  it  is  mine. 
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Q.  When  did  you  put  the  pencil  writing  on 
there  ? 

A.  iit  the  time  of  the  discussion  of  this  particu- 
lar agreement. 

Mr.  Ball:  May  I  have  the  opportunity  now  of 
looking  at  that? 

Trial  Examiner  Bokat:     Certainly. 

I  assume  that  you  are  either  going  to  question 
the  witness  ahout  it,  or  offer  it  in  evidence.  Wliy 
don't  you  ask  [416]  coimsel  if  he  has  any  objection 
to  it  being  received,  or  do  you  wish  to  have  the 
witness   explain   some    of   the   notations? 

Mr.  Walker:  Yes,  I  wish  to  have  him  explain 
some  markings  on  the  exhibit. 

Trial  Examiner  Bokat:     All  right. 

Q.  (Mr.  Walker,  continuing)  Mr.  Hicks,  I  call 
your  attention  to  your  writing  which  appears  im- 
mediately above  Article  1  on  Board's  Exhibit  12 
for  identification.   Is  that  your  handwriting? 

A.     That  is  correct;  that  is  my  hand\^Titing. 

Mr.  Ball:  I  will  stipulate  that  that  is  his  hand- 
writing. 

Q.  (Mr.  Walker,  continuing)  What  does  the 
word  "out"  mean  as  it  appears  written  across 
several  clauses  of  Board's  Exhibit  12  for  identi- 
fication? A.     There    (indicating)? 

Q.    Yes.  A.     That  is  out. 

Q.     What  does  it  mean? 

A.  It  means  that  Mr.  Powell  definitely  was  o})- 
posed  to  that  paragraph  or  section,  and,  as  a  con- 
sequence, I  wrote  over  the  entire  article  ''Out". 
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Q.  Does  that,  same  explanation  apply  to  every 
place  where  that  word  apjjears  throughout  Board's 
Exhibit   12   for  identification? 

A.     I  would  say  ''yes". 

Mr.  Walker:  I  will  offer  in  evidence  what  has 
been  marked  [417]  as  Board's  Exhibit  12  for 
identification. 

Mr.  Ball :    No  objection. 

Trial  Examiner  Bokat:  There  being  no  objec- 
tion, it  will  be  received  and  marked  in  evidence  as 
Board's  Exhibit  12  . 

(Whereupon  the  document  heretofore  marked 
as  Board's  Exhibit  12  for  identification,  was 
received  in  evidence.) 


BQiED'S  EXHIBIT  Ho.   12 

AGREE  MEN  T 


Thia  ajreeraent  raa.le  an(i  entered  into  ttas day  of 


il'  1*1 


_1S4C, 


called  the  Union. 


-o .—..V.  ™ixi  cii^cii;<.i  jjii,u   L[u.3  day  or  n 

r>y  and  between  M0NTC>O^EHY  miSi  &  COiiPAl^Y,   hereinaf ter~^lled  the  Emnlover     anH  th» 
7A.:^0USE«EN.S  Wim  LOCAL  #.96,   I.B     of  T^.^^.   of  A^^^'  KSL^er Softer 

,»•l„^„     « :: Iv  ""^^  employer  agyecB  -b»  rannj^ij  nr  the  Union  as  «oi«  eoileotM*  bar 

aSS!  ^^.7.1°/  '"'"  "'^^?^"'  performin,,  work  in  the  classifications  lis^fS  S 
f^rtr,l  i  K  "  ^««™"*-  N°  superintendait  having  authority  from  the  eIiov^  to 
'.lire  or  discharge  men  or  women  shall  be  a  member  of  this  Union,  ^nipioyer  to 

ed  members'^o?JS  f^.^J^^  Employer  agrees  to  give  preference  of  employment  to  unemploy- 
Sir,!^tK  Uhion/nd  in  the  event  the  Union  is  unable  to  fWnish  satisfactory 

ti  r^liiy  tiiuiwiiL,   shall  coustitv-te  a  week's  woi^!!  ""''   **'***^ 

Sec. 
from  8»00  a.m.  to  6:00  p.i 
overtlmB  rate  as  establisr 


-i.J^f^rJ'^^JlSii^  ^"^  ^^  ^^3ht  (8)   conse^tive  hours 
:la^  to  iTidapfnBlusive.     All  other  tine  shall  be  at  the 
rof  this  agreement. 


Sec. 


.>^  b.  .t «.  ,„,,^  j^  s^w^Krar.n.L'.s/rin?^irr°""-"^ 


agroeraenti  -  ■°-' 'Trr  tiini«ju. 

Fourth  of  July,  Labor  iiay. 


liew  Year's  Day,  ^—^^-j-'-Vr    niinHiiiij^ 


of  this 
"  l.""?''  — inmnoTni^m  itii  mn,^.  Decoration  Day. 
>  Thankstlving  Day,  and  Christmas  Day. 

The  followtug  ahall  be  the  minimum  wages  paid  in  their  respective 

STOcr   ROOM 


classliricatlona  t 

/        »  stock  helDcr,         nale     .    . 

,^5K\W' .x/»AAru>CU>Lt^ck  Order  Filler,  packer  i  ;:h;okor 


Stockman  .    . 
Assistant  Stockman 


^f*^A^*JJI^^ 


Warehousooen 


$55.00  per  week 
52.50     "       " 
50.00     n       <• 
50.00     "       « 
55.50     •»       •» 


SCIgDUl£    ACTTVITr 
Heavy  Pit  Order  Filler  .  7  .   .    .  ,0  k^c. 

House  Sale  Order  Filler  -C"  line  .   .'   .*   \   \    \   \     S'S  "V  T^ 
House  Sale  Order  filler  "A"  «-   "B"  line 
^er  filler,   chccker,wrapper,         women'    .' 
Packer _„ 

racker »,,„^ 

_  ^.  --____    women 

Correction  clerics ^ngn 

Correction  oleAs women'    .'   .    .  zr  50 

Production  Control  Clortc iA*^ 

Outline  Cleric ?V'22 


50.00 
28.50 
25.00 
28.50 
25.00 
52.50 


25,00 
50.00 


Ifailable  Pit  Onder  filler  4  Part  lot  padcer! 

Examiner  "C  line ,,  ^ 

Assistant  Exainine  "C"  line  .  . ^'22  "7  T 

Bxaminer  "a"  &  "B"  line 1;^°  „   " 

Stock  preparation ^'^^ 

Stock  preparation  


women 
men  . 


25,00 
28.50 


PACKING  4_  BILLIWG 

^^V^ 22.50  per  week 

t-onpioter 27.50  "       " 

Packers nen.    .   .   .  50,00  "       " 

Packers women  ...  27.50  "       " 

Scalers,  Multiple 22.50  "       " 

"  Single 25^00  " 

"  Pit  Scaler 27.50  " 

Btllers,  Uiatiple.    . 26!oo  " 

"  Single 2S,00  •• 

"  C.   0.  D.     EU-ller 27.50  * 

Error  Correction  dark 27.50  ■ 

DlTortod  Order  Cleric  27!50  " 

Bait  Inopoctor  «.....,  22  SO  * 

Rflfund  Control  Cloxk \  \  zs'.OQ  " 

LuV*  RaAmd  Control  Clwlc 25!oo  " 


5,' 
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PREFERRED  ATTEIJITON  ORDER  UNITS 

Complctor ^8.50  por  week 

Packer 30. OC     "       " 

Billcr 28.00     "       " 

Preferred  iittention  Scalv,r 27.50     "       " 

ajPPIIJG  &  JtECEIVDJG  FLOOR 

Shijjpin.;  &   rterjoiviii^-  CLrrks 55,00  per  week 

Checker  37,50     "       " 

Elevator  Opr.  «■   Car  unloading 32.50     "       " 

Car  LoaJers   ....37,50     "       " 

PaCJ^AGK     OPEiriNG     UNIT 

Sign-Mp  clerlrs women  .    .    .   27.50  oer  week 

Sign-up  clerks     men.,,.   32. 50"       " 

Stock  preparation  ;Tirls 25,00     "       ■• 

liET/JL     CTTY     DELXVERY 

Shippin-  clerks   3S.00  per  week 

Receiving  clerics 35.00     "       " 

Checker  35.00     "       " 

TEuT  ROOM  CUTTING  UNIT 

Stockman     . 35,00  per  week 

Assistant  stoclcrian 32.50     "       " 

Pipe  shop  order  filler  &  stockmen   35.00  per  week 

Porters 27.50     "       •» 

Technical  Shade  Cutter     35.00  per  week 

Technical  Asst.   Shade  Cutter     52,50     "       « 

Linoleum  Ouster 35  00     "       " 

^"■^^^^ 30,00     "       » 

Tailorenses  , oc  en  i 

„      ,  m  .,  26.50  per  week 

Head  Tailore.ns 28.50     "       " 

Anj'  wages  now  bciiv:  paid  above  the  nri.nimum  provided  for  herein  shall  not  be 

tx^ading  of'o'Sj-fo^^Ji^rol?^  ^^'°  °'  "''  '"^"^  '^  ^'"'^•^  °"-^  ^^^)-       «° 
-m.  for^n^n^"^^^!^:     ■^"  thep^qAt^at  the  ^oyer  does  not  at  present  enploy  a  work- 

for  union  aSS?y';r  ^^I'C^^^^^^tJ^^ ""'  discri^na.ion  against  any  employes 

es  for  insubordinationf  5;^eS:4S;L%:t\\'ie'rr%2L^       !°  ^'^''^l  ^^  ^'^^°^~ 
or  to  Observe  safety  riles  ^^^o^^TlTtlXl^r^XoZZ^^^ 
:>o  conspicuously  postcad.      JfC  the  eVim^  employee  fSSWor^!  ^  k'  ^?     '^^ 
tod  agaii^t  or  unjustly  dtfchargodJS^  o/shfaSai  ^TTtiLt  has  been  discrlialna- 
case  by  the  Board  of  Ad((:stmori5^eJ^^  S^l^  15    5  tMs  Z"'  "^t  °^  ^'' 
event  the  Board  of  AdjustnfflYrfind»--l3jr&f?n>p^^  I'         ^    agreement.     In  the 

sh-nll  order  roinstateient  of  suS^^^Soy^fS^LS  p'^^LS^orl^rSL''^'  ^''  ^ 

■.:.on  Of  an  enployee,  .a^^tfii??^:  SoubtTnX  S^t^  ^^^^^^-^  "^^i-^  -"^-in:- 
ii.nenosis  ofhis  or  >^c.^,   thViion  shSl  rSaSt/^^rfh!"^^"^'"?  \'.*°  '^°  P^P^ 
^  U-a  oxaminor,   (t^.'Cpaidl^.SXoS)!  In  tSOt^^s'^'Y^^^?"  ^'  "^  ^"^«^ 
ree  in  their  fadings  it  ±s7^r^Le<i%Slc^^  "°* 

.nal  decision;^aid  ^ponai^Tbo  ^itlS%.3^b^Ji2n^r^i       ^  ^!  l^^  ^"^  • 
aiid  the  on^loy„p  eltheJ^*^UITl«4- toX^wSf^  plyTr  c^aL^ri  T  ^"^  V'^  ^°^ 
have  physical  oAatnati^  within  thirty  (50)  d^^    ^^        diamiasod^  Now  employea  nmt 
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AKTICIi;  9.     Lay-offs:     If  tho  work  boconca  alack  nnd  the  Bicloycr  de€w  It 
advisable  to  reduce  forcoa,  oin^loyoa  who  have  ba,*i  enployod  leas  than  six  (C)  mtha 

than  six  (6)  months  havob««n  tayoi  offAtho  Erploj^r  conaidors  it  -Icsirable  to  take 
l>irther  meaauroa,   fui^  Liy-fcffs  al^Ol  \cj^  accorianco/5ith  tho  acniority  of  thTvar 
ioua  CMH^loyca  on  oaojr  floor.       \^^    /    ^L/^  /     )  jr   ^i   ww  tot 

npw  o«,lovn.  ,i/^°*^fi!!^'  th03^>^lMfcs  Ityod  off  ]j6t/ll  bo  rehired  first,  and  no 
now  oiUJloyoB  irtCL  be  hired  until  tho  l|^st  of  forittir  ^J^>lafcai^,,mihaustcd. 

.     ^  T.  /seniority  at  ItontWryJfc.rd  &  Comna^^wi  3ton:  in  Portland  will  be 

aa  follows.     U,loyoa  now  .mA^^i^y^  prrAjJ^c  over  onplpyoa  tranaSrS  f ro^ 

d^'tTSzs^j:!!^:^^^^  '^^  other  w2.houscsli,Tte;r 

.nth  the  Conran^^— *«rt?!nnl.j.«rtrar.8forr5!  from  othor  warehouses  to  tho  main  atOPo^c 

'iloyoe  coming  in  from  other  wareho^isos  will  be  the  first  to  be  layod  off. 

.-  .  ARTICU;  10.     Enrloycrs  shall  adhere  to  their  past  practice  of  erantin^  vaca- 
tion, but  in  no  case  ahall  a  vncaUon  be  less  than  one  week  ^th  f^  pa>^  each^? 

aoS^  ?hl^^  ^^1  for  their  own  protection  in  caaes  of  a  legally  ctedarod  strikrb? 
S  P^l^n^r  .^iT^"^/"  ^"  "^"'"  ^^  "^^'^  '^^'^'^  i=  sancUonod  and  cpprovod  b/ 
thia^^J^nt!  Counc.V,   ^-luill  not  constitute  a  violaUon  of  this  clause  of 

AOTICU:  12.     Any  person  rocoivlnp  wages  or  conditions  or  periods  of  vacation 

ARTICIE  13.     1  Board 'of  Adjustment  i/"  ho  it  b)   created  to  be  conrosod  of  f«,  /-  / 
ropreaonUtivea  of  onch  contracting  party.  Said  Bo-.rd  si.all  TrrZue  atTcf  o^  s^'" 
elect  a  Ghaiman  and  Secretary  and  ahall  have  tho  power  to  r^Jurt  Liy  dif fo^e^vSt 
nay  arise  between  tho  parties  hereto  regarding  the  meaninr  ^cr^at-^^lT^lT 
V.  ^    ment.   Said  Board  shall  n«et  for  conside?atio^of  alT^r^  t^°^v'^f  °J  ^i!  ^^^r 
/V^    ,rtthln  forty^ight  (4o)  hours  subsequent  to  rc-coipt  bvitalnli^L^K       ^^^^"^  ^°  *' 

IN  TTTTTJESS  TOEHEOF,   tho  parties  hereto  have  caused  thoso  oroaents  to  h«  «.^ 
ci,t.Ki  the  day  and  year  first  hereinabove  written.  presents  to  bo  cace- 

MONT^OMERT  ;UHD  *  C0,4P^„  ^REHOUSQ«.S  UHICH  lOGX  #tOC 
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Mr.  Walker:     That  is  all. 

Cross  Examination 

Q.  (Mr.  Landye)  Mr.  Hicks,  you  have  members 
of  applications  for  membership  in  the  retail  store  of 
Montgomery  Ward?  A.    Yes. 

Q.  And  you  have  membership  or  applications 
for  membership  on  the  mail  order  side? 

A.     That  is  right. 

Q.  Now,  at  any  time  has  the  Office  Workers' 
Union  waived  jurisdiction  over  the  employees  on 
the  retail  store  side? 

Mr.  Ball:  I  will  object  to  that  as  calling  for 
a  conclusion  of  the  witness  on  a  matter  that  has 
no  bearing  on  any  issue  in  this  case. 

Mr.  Landye:  It  goes  to  the  unit,  which  is  very 
important. 

Trial  Examiner  Bokat:  It  affects  the  Retail 
Clerks'  imit? 

Mr.  Landye :  I  have  asked  him  if  at  any  time  the 
Office  Employees  have  waived  jurisdiction  over  the 
office   employees   on  the   retail   side   of   the   store. 

[418] 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection. A.     Not  jurisdiction,  no. 

Q.  (Mr.  Landye,  continuing)  At  your  second 
meeting, — I  am  talking  aliout  the  meeting  of  Octo- 
ber 22, — was  tliat  the  first  time  tlint  you  met  Mr. 
Powell  ?  A.     That  is  right. 

Q.  Did  you  tell  Mr.  Powell  that  you  represented 
the  office  workers  or  did  anvone  else  tell  him  that? 
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A.  I  would  say  "yes".  I  came  in  as  a  represen- 
tative of  the  Office  Employees'  Union. 

Q.  Bid  either  yon  or  anyone  else  tell  Mr.  Powell 
that  you  represented  the  Office  Workers  at  that 
meeting?  A.     Yes. 

Q.     Who  told  that  to  him,  if  3^ou  recall  ? 

A.     Mr.  Dixon  and  Mr.  Langford. 

Mr.  Landye :     I  think  that  is  all. 

Cross  Examination 

Q.  (Mr.  ]3all)  At  this  meeting  of  October  22, 
you  will  recall  that  Mr.  Powell  asked  you  exactly 
the  number  of  retail  store  employees  you  had  signed 
up  in  your  union,  and  you  replied  ''25"? 

A.     T  don't  recall  giving  any  specific  number. 

Q.  Now,  isn't  it  a  fact  that  two-thirds  of  the 
retail  store  employees  did  approximate  25  in  your 
computation  at  that  time?  [419]  A.     No. 

Q.  Well,  how  many  retail  store  employees  did 
you  have  signed  up  at  that  time  ? 

A.     I  had  approximately  30. 

Q.  Have  you  any  records  that  show  that  at  that 
meeting  on  October  22  you  had  so  mnny  meTubr^rs 
signed?  Is  there  any  record  anywhere  that  woidd 
show  just  how  many  you  did  have  signed  up,  with 
which  you  could  refresh  your  recollection? 

A.  Only  by  going  over  the  application  blanks, 
and  then  the  dates  inight  or  might  not  be  on  the 
blanks. 

Q.     So  you  have  no  wav  to  refresh  vour  recol- 
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lection  as  to  whether  it  was  25  or  30  members  at 
the  meeting  of  October  22  amongst  the  retail  em- 
ployees of  Montgomery  Ward  &  Company? 

A.     Not  as  to  the  actnal  number,  to  be  absolutely 
correct. 

Trial    Examiner    Bokat:     There    isn't    so    much 
variance  between  25  and  30. 

Mr.  Ball:     That  is  true,  but  there  is  a  question 
of  whether  he  did  say  ''25"  or  ''30". 

Trial  Examiner  Bokat:     Yes,  I  understand  that. 
The  figure,  however,  is  not  off  very  far,  either  way. 

Mr.  Ball :     I  have  nothing  further. 

Trial  Examiner  Bokat :     Any  redirect  ? 

Mr.  Walker:     No. 

Trial  Examiner  Bokat:     The  witness  is  excused. 

(Witness  excused)  [420] 


Mr.  AValker:  I  will  call  Mr.  W.  A.  McGowan. 
T  will  call  Mr.  McGowan  as  an  adverse  witness. 

W.  A.  McGOWAN, 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat:  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness:     William  A.  McGowan. 

Trial  Examiner  Bokat:     Hovr  do  you  spell  it? 
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The  Witness:     M-e-G-ow-a-n  (spelling). 
Trial  Examiner  Bokat:     And  what  is  your  ad- 
dress ? 

The  Witness :     2914  Northeast  64th  Avenue. 

Direct  Examination 

Q.     (Mr.  Walker)     What  is  your  occupation'? 

A.     Operating  Superintendent  of  the  Fifth  Floor. 

Q.     Where?  A.     Montgomery  Ward. 

Q.     In  Portland?  A.     Yes. 

Q.     Retail  Store? 

A.     No,  sir ;  Mail  Order. 

Mr.  Ball:  May  I  make  a  statement  for  the  rec- 
ord at  this  time?  Although  I  requested  of  Mr. 
Walker  that,  in  providing  the  names  of  our  super- 
visors whom  he  claimed  had  made  statements  which 
constitute  8-1  violations  and  Mr.  McGowan 's  name 
was  [421]  furnished  to  me,  Mr.  Walker  did  not 
give  me  the  names  of  the  parties  to  whom  the  state- 
ments were  supposed  to  have  been  made.  So,  I  have 
not  consulted  with  or  taken  the  matter  up  with  Mr. 
McGowan,  and  have  not  had  any  opportunity  to 
examine  into  any  records  or  facts  he  might  have  as 
to  any  conferences  with  any  specifically  named 
people. 

Trial  Examiner  Bokat :  In  order  that  the  record 
may  be  clear  as  to  what  we  are  talking  about,  be- 
cause I  don't  believe  there  is  any  reference  in  the 
record  that  the  Board  has  supplied  any  information 
to  the  respondent,  let  the  record  show  that  early  in 
the  hearing,  in  an  off-the-record  discussion  the  Ex- 
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aminer  had  with  Mr.  Ball,  Mr.  Walker  and  Mr. 
Landye,  I  believe  I  asked  Mr.  Walker,— at  least 
someone  did, — whether  or  not  the  Board  was  going 
to  introduce  or  adduce  some  proof  concerning  inde- 
pendent 8-1  statements,  and  Mr.  Walker  indicated 
that  he  probably  had  2  or  3  witnesses  on  that  point. 
Is  that  correct  ? 

Mr.  Walker:     That  is  correct. 

Trial  Examiner  Bokat:  Mr.  Ball  at  that  time  in- 
terjected with  the  statement  that  he  had  not  received 
any  advnnce  information,  because  the  complaint  did 
not  specifically  allege  any  independent  8-1  matter, 
but  merely  had  a  phrase  which  stated  ''and  by  vari- 
ous other  acts"  did  interfere  with  the  rights  of  the 
employees. 

At  my  request,  Mr.  Walker  promised  to  sui)ply 
Mr,  Ball  with  certain  information  as  to  the  names 
of  the  supervisors  who  were  [422]  allegedly  involved 
in  the  so-called  independent  8-1  statements  or  inci- 
dents. Is  that  correct? 

Mr.  Walker:     That  is  correct. 

Mr.  Ball:  Yes,  but  I  didn't  understand  that  the 
Examiner  limited  it  to  the  providing  of  the  names, 
but  with  information  such  as  a  bill  of  particulars 
would  furnish, — — 

Trial  Examiner  Bokat:     Certain  information? 

Mr.  Ball:     Yes. 

Trial  Examiner  Bokat :  I  now  learn  for  the  first 
time  that  you  have  received  the  names  of  the  super- 
visors who  mav  have  been  involved. 
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Mr.  Ball :  At  that  time  it  was  provided  that  Mr. 
Walker  should  give  me  the  names  of  the  parties  who 
made  the  statements,  and  I  understood,  the  names 
of  the  parties  to  whom  the  statements  were  made. 

Mr.  Walker :     No,  that  is  not  correct. 

Mr.  Ball:  Let  me  put  it  this  way:  Mr.  Walker 
was  asked  whether  he  would  give  me  the  names  of 
the  parties  to  whom  the  statements  were  made,  and 
he  stated  that  he  didn't  have  the  information  cor- 
rectly assembled  at  that  time. 

Trial  Examiner  Bokat:  All  right,  what  is  the 
point  that  you  wish  to  make  ? 

Mr.  Ball:  The  point  is  that  Mr.  McGowan  was 
called  without  any  advance  information  on  my  part 
as  to  whom  he  is  supposed  to  have  made  any  state- 
ments. Therefore,  I  am  going  to  ask  to  [423]  re- 
serve cross  examination,  if  necessary,  mitil  I  ha^^e 
had  an  opportunity  to  examine  into  the  facts. 

Trial  Examiner  Bokat :  I  was  going  to  make  the 
suggestion  that,  after  the  direct  examination  of 
Mr.  McGowan  is  concluded,  you  be  given  an  opjxn'- 
tunity  to  discuss  with  him  any  m.atter  which  you 
may  desire  to  discuss,  and,  if  you  desire,  to  ])ut  oif 
your  examination  until  a  later  time  in  order  that 
you  may  have  an  opportunity  to  conduct  your  cross 
examination,  if  you  want  to  call  it  that. 

Q.  (Mr.  Walker,  continuing)  Approximately 
how  many  employees  are  under  your  charge? 

A.  That  varies  with  the  different  seasous  of  tlie 
year. 
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Q,     What  is  approximately  the  low  point? 

A.     I  would  say  around  45. 

Q.     How  many  do  you  have  at  the  high  point? 

A.     Around  54. 

Q.  What  are  your  duties  as  a  floor  supervisor; 
is  that  correct;  is  that  your  correct  designation? 

A.     That  is  right. 

Mr.  Ball:  Will  you  speak  more  loudly,  please? 

The  Witness:  T  will  try.  You  wanted  to  kiiow 
what  lU}'  duties  are  as  floor  supervisor? 

Q.     (M]'.  Walker,  continuing)     Yes. 

A.  I  have  charge  of  the  j^eople  on  the  floor,  and 
take  charge  of  all  the  merchandise  coming  in  and 
out,  and  have  ])ersonal  super-  [424]  vision  over 
everyone  that  is  on  the  floor. 

Q.  You  are  responsible  for  seeing  that  there  is 
a  flow  of  goods  to  be  worked  on  by  the  people  in 
your  department,  to  see  that  it  gets  into  tlie  depart- 
ment, and  also  responsible  for  the  flow^  of  the  goods 
out  again? 

Mr.  Ball:  What  is  the  purpose  of  this?  What  do 
you  want  to  prove? 

Trial  Examiner  Bokat:  He  just  wants  to  find 
out  what  his  duties  are. 

A.  As  to  the  merchandise  that  comes  onto  the 
floor,  I  have  no  control  of  that;  as  to  the  flow  off, 
that  is  taken  care  of  by  the  amount  of  receipts  that 
we  receive  on  the  floor  any  day  of  the  week. 

Q.     (Mr.  Walker,  cou tinning)     Now,  do  you  re- 


566  Nat'l  Labor  Relatiofis  Board 

(Testimony  of  W.  A.  McGowan.) 

call  the  incident  of  the  strike  taking  place  at  the 

store  on  December  7  ?  A.     Yes. 

Q.  Who  is  your  immediate  superior?  Whom  are 
you  responsible  to  ? 

A.     Mr.  Brooks  at  the  present  time. 

Trial  Examiner  Bokat :     How  do  you  spell  that  ? 

The  Witness:     Brooks,  B-r-o-o-k-s  (spelling). 

Q.  (Mr.  Walker,  continuing)  What  is  his  posi- 
tion ? 

A.  He  is  the  operating  superintendent;  superin- 
tendent of  operations:  let  me  correct  that,  please. 

Q.  Within  the  week  immediately  following  De- 
cember 7,  did  you  [425]  call  on  some  of  the  em- 
ployees in  your  department  ?  A.     Yes. 

Q.     Who  asked  you  to  do  that  ? 

A.  Why,  I  was  given  a  list  of  some  of  the  em- 
ployees in  my  department,  to  contact  them  by  tele- 
phone, which  I  did. 

Q.     Who  gave  you  the  list  ? 

A.  It  was  furnished  to  me  by  my  superior  at 
that  time. 

Trial  Examiner  Bokat:  Who  was  your  sui)erior, 
Mr.  Brooks? 

The  Witness:  No,  Mr.  Brooks  was  not  here;  it 
was  Mr.  Robinson. 

Trial  Examiner  Bokat:  Who  was  Mr.  Robin- 
son ? 

The  Witness:  Mr.  Robinson  was  my  su])erior. 
He  was  there  at  that  time. 
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Q.  (Mr.  Walker,  contiimmg)  What  did  lie  tell 
you? 

A.  What  he  told  me  was  to  get  in  contact  with 
these  people  over  the  phone. 
Q.  What  else  did  he  tell  you? 
A.  The  wording  I  was  to  give  to  them  was  that, 
as  they  had  not  ai^peared  for  work  on  Saturday,  I 
was  to  inform  them  that  the  Company  was  going  to 
operate  on  Monday  as  usual,  and  that  their  job  was 
waiting  for  them  if  they  cared  to  come  back. 

Q.  ^Alio  furnished  you  with  the  wording  of 
that? 

A.     Mr.  Robinson. 
Q.     Did  you  call  them? 
A.     Yes,  I  called  them. 

Q.     As  you  talked  to  them  over  the  phone,  did 
you  read  oif  the  [426]  slip  ? 
A.     Off  the  slip,  yes. 

Q.  What  department  were  the  employees  in  that 
were  notified,  according  to  this  list  given  you  by 
Mr.  Robinson? 

Trial  Examiner  Bokat :  Will  you  read  the  previ- 
ous answer,  as  to  what  he  read  off  ? 

(Thereupon  the  answer  of  the  witness  re- 
ferred to  was  read  aloud  by  the  reporter  as 
follows : 

"A.  The  wording  I  was  to  give  to  tliem  was 
that,  as  they  had  not  appeared  for  work  on 
Saturday,  I  was  to  inform  them  that  the  Com- 
pany was  going  to  operate  on  Monday  as  usual, 
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and   that   their   jobs   was  waiting   for  them  if 
they  cared  to  come  back") 

Q.  (Mr.  Walker,  continuing)  When  you  started 
making  these  calls,  what  day  was  it? 

A.     The  strike  was  on  Saturday. 

Q.     When  did  you  make  your  calls'? 

A.     On  Sunday,  after  the  tirst  day  of  the  strike. 

Trial  Examiner  Bokat:  That  would  be  on  what 
date? 

Mr.  Ball :  Let  the  record  show  that  the  strike  oc- 
curred on  Saturday,  the  7th. 

Trial  Examiner  Bokat:  And  the  Sunday  that 
you  are  referring  to  is  Sunday  the  8th? 

The  Witness:     That  is  correct. 

Q.  (Mr.  Walker,  continuing)  Did  you  complete 
all  of  your  calls  [427]  on  Sunday? 

A.  No,  I  couldn't  get  in  touch  with  all  of  them 
on  Sunday,  and  I  had  to  call  some  on  Monday. 

Q.     Did  you  do  that? 

A.  Yes;  and  there  were  some  that  I  couldn't 
get  in  touch  with. 

Q.  What  did  you  tell  those  people  that  you 
called  over  the  phone  ?  A.     The  same  thing. 

Q.     I  mean  those  that  you  called  on  Monday? 

A.  Yes,  that  is  right;  the  same  thing.  I  read 
from  the  list  that  I  had  on  Sunday. 

Trial  Examiner  Bokat :  In  other  words,  you  told 
them  that  their  job  was  waiting  for  them  if  they 
wanted  to  come  back  to  work? 
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The  Witness:     That  is  right. 

Q.     (Mr.  Walker,  continuing)  Did  you  make  any 
other  contacts  with  any  of  the  employees  besides? 

A.    Besides  telephoning? 

Q.    Yes.  A.     I  made  one  call. 

Q.     A  personal  call?  A.     Yes. 

Q.     Whom  did  you  call  on? 

A.     That  was  to  Mr.  Robert  Fullerton. 

Q.     And  where  did  you  call  on  him?  [428] 

A.     At  his  home. 

Q.    When  was  that? 

A.     Two  or  three  days  later.  It  was  during  the 
week;  I  couldn't  recall  exactly  the  date. 

Q.    About  what  time  of  day  did  you  call  on  him? 

A.     It  was  about  eight  o'clock  in  the  evening. 

Q.     About  how  long  did  the  call  last? 

A.  I  would  say  it  was  approximately  one  hour; 
I  couldn't  say  for  sure. 

Q.     Had  you  contacted  him  previously  by  phone  ? 

A.     No,  I  had  not. 

Q.    Was  he  on  the  list? 

A.     No,  he  was  not  on  my  list. 

Q.     Who  told  you  to  see  Mr.  Fullerton? 

A.     Nobody,  sir. 

Trial  Examiner  Bokat:     Was  he  on  strike? 

The  Witness :    Yes,  he  was  out. 

Mr.  Ball:  I  am  going  to  object  to  the  question 
whether  he  was  on  strike.  He  may  not  have  been 
there  for  various  other  reasons,  sickness,  or  various 
other  things. 
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Trial  Examiner  Bokat:  I  am  willing  to  modify 
my  question.  He  was  not  there  working  Saturday, 
and  he  was  out  for  a  few  days? 

The  Witness:    Yes,  sir. 

Trial  Exammer  Bokat:     All  right.  [429] 

Q.  (Mr.  Walker)  Did  you  bring  anything  out 
with  you?  A.     I  had  one  bottle  of  beer. 

Q.  Did  you  have  a  conversation  with  Mr.  Ful- 
lerton  ? 

A.  Yes,  my  wife  and  I  had  a  conversation  with 
Mr.  and  Mrs.  Fullerton. 

Q.     What  was  it? 

A.     Just  a  social  conversation. 

Q.  Anything  about  the  events  that  were  taking 
place,  or  about  having  not  been  to  work  pre- 
viously ? 

A.     That  was  not  brought  up  until  later. 

Q.     What  did  you  say  about  that? 

A.     I  didn't  say  anything  about  it. 

Mr.  Ball:  The  respondent  now  objects  to  any 
further  discussion  of  what  took  place  on  this  occa- 
sion. As  the  testimony  so  far  indicates,  this  was 
merely  a  social  call  between  personal  friends,  and 
not  at  the  instruction  or  solicitation  of  any  re- 
sponsible officer  of  Montgomery  Ward,  the  respond- 
ent in  this  case,  and  it  is  therefore  incompetent, 
irrelevant  and  immaterial,  and  doesn't  tend  to  prove 
or  disprove  any  issue  in  this  case. 

Trial  Examiner  Bokat:  I  will  let  it  stand  for 
what  it  is  worth.  I  think  you  are  making  a  good 
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point,  however,  that  is,  so  far  as  the  social  call  is 
concerned.  I  don't  know  what,  effect  it  would  have. 
Perhaps  your  objection  is  premature. 

Mr.  Ball:  May  we  have  a  further  objection  to 
what  may  have  been  said  at  this  meeting?  [430] 

Trial  Examiner  Bokat:  Yes,  I  will  give  you  a 
standing  objection. 

Q.  (Mr.  Walker,  continuing)  Did  you  tell  Mr. 
Fullerton  where  you  had  been  before  you  arrived 
at  their  house? 

A.  No,  sir;  I  did  not.  So  far  as  I  know,  I 
did  not,. 

Trial  Examiner  Bokat :    Is  he  a  friend  of  yours  ? 

The  Witness:    I  consider  him  as  such,  yes,  sir. 

Trial  Examiner  Bokat :  This  was  purely  a  social 
call,  as  far  as  you  were  conceited?  A.     Yes. 

Q.  (Mr.  Walker,  continuing)  Had  you  called 
on  anyone  else  that  evening  before  you  came  to  see 
Mr.   Fullerton? 

A.     Not  that  I  know  of,  sir. 

Q.  Did  you  call  on  anybody  after  you  left  Mr. 
Fullerton?  A.     No,  sir. 

Q.     Do  you  know  a  Bill  Lund?  A.     Who? 

Q.     Do  you  know  Bill  Hough  ? 

Trial  Examiner  Bokat :    How  do  you  spell  it  ? 

Mr.  Walker:     H-o-u-g-h   (spelling). 

A.    Yes,  sir. 

Q.  (Mr.  Walker,  continuing)  Do  you  know  Bill 
Lund? 

Trial  Examiner  Bokat:    How  do  you  spell  that? 
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Mr.  Walker:     L-u-n-cI  (spelling). 

A.     No,  I  do  not.  [431] 

Q.  (Mr.  Walker,  coiitiiiiiing)  Do  you  know  John 
Long  ? 

Trial  Examiner  Bokat:  L-o-n-g  (spelling)? 

Mr.  Walker:  Yes. 

A.     Yes. 

Q.  (Mr.  Walker,  continuing)  Do  you  know  a 
man  by  the  name  of  Beede?        A.     Yes. 

Trial  Examiner  Bokat:  How  do  you  spell  that? 

Mr.  Walker:  B-e-e-d-e  (spelling). 

Trial  Examiner  Bokat:  You  said  "j^es"? 

The  Witness:  Yes. 

Q.  (Mr.  Walker,  continuing)  Did  you  call  on 
either  of  those  persons?  A.     No. 

Q.  Did  anybody  else, — strike  that.  Did  any  of 
those  persons  call  on  you? 

A.  The}^  contacted  me.  I  had  several  persons 
contact  me  over  the  'phone,  wanting  to  see  me. 

Q.     Did  they  see  you? 

Trial  Examiner  Bokat :  One,  was  it  not  ? 

The  Witness:  Several. 

Trial  Examiner  Bokat:  Did  they  call  to  see  you? 

The  Witness:  Several  contacted  me  over  the  tele- 
phone and  wanted  to  see  me. 

Trial  Examiner  Bokat:  Did  they  call  to  see  you? 

[432] 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  When  you  say  "several", 
are  you  referring  to  the  people  mentioned  by  Mr. 
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Walker,  the  Board's. attorney,  or  are  you  referring 

to  people  other  than  those'? 

The  Witness:  Other  than  those. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker,  continuing)  Did  anybody  else 
that  I  mentioned  call  on  you? 

A.     Mr.  Hough. 

Q.     Anyone  else?  A.     Johnny  Long. 

Q.     Any  of  the  others? 

A.     That  you  read  ofe? 

Q.     Yes.  A.     No. 

Q.  Now,  have  you  related  everything  that  you 
said  to  Mr.  FuUerton  at  liis  house  concerning  his 
not  having  been  to  work? 

Mr.  Ball:  The  same  objection  as  to  the  x^revious 
questions. 

Trial  Examiner  Bokat:  Overruled. 

The  Witness :  Will  you  repeat  that,  please  ? 

Trial  Examiner  Bokat:  Yes,  will  you  read  the 
question  back,  Mr.  Nelson? 

(Thereupon  the  last  question  was  read  aloud 
by  the  reporter  as  above  recorded.) 

A.     Not  in  so  far, — now-,  what  is  the  question? 

[433] 

Q.  (Mr.  Walker,  continuing)  Have  you  related 
everything  that  you  said  to  Mr.  FuUerton  at  his 
house  concerning  his  not  having  been  to  work? 

A.     In  so  far  as  his  not  having  been  to  work,  yes. 

Q.     What  was  that? 
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A.  In  so  far  as  me  saying  anything  abont  him 
being  to  work,  I  have  related  everything. 

Q.  Did  you  tell  him  that  you  had  been  going 
around  to  some  of  the  men  in  your  department  and 
talking  to  those  whom  you  felt  you  could  trust? 

A.     No,  I  made  no  such  statement. 

Q.  Did  you  tell  him  that  you  were  going  around 
to  see  the  men  for  the  purpose  of  getting  them  back 
to  work? 

Mr.  Bal] :  I  Vv'aiit  to  interi)ose  the  objection  that 
thLs  man  is  called  as  the  Board's  witness,  and  that 
coimsel  is  obviously  arguing  with  his  own  witness. 

Trial  Examiner  Bokat :  Do  you  intend  to  produce 
witnesses  to  impeach  this  witness  on  the  particular 
questions  that  you  are  now  asking  him? 

Mr.  Walker:  Yes. 

Mr.  Ball:  We  object  to  any  such  a  procedure 
as  that. 

Trial  Examiner  Bokat:  Haven't  you  got  the  cart 
before  the  horse,  then?  I  mean,  I  don't  know  your 
procedure  in  Oregon,  but  it  seems  to  me  that,  ui 
advance  of  your  producmg  your  own  proof,  that 
you  should  have  the  testimony  of  your  own  [434] 
witness,  instead  of  asking  Resi^ondent 's  witness 
about  it  now  and,  if  he  says  "no",  then  you  calling 
your  own  witness  to  testify  that  he  did  have  such  a 
conversation.  It  seems  to  me, — I  don't  know,  l)ut 
if  that  is  the  procedure  followed  in  Oregon,  I  will 
have  to  permit  it. 
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Mr.  Ball:  We  object  to  any  such  procedure  as 
being  unfair  and  jeopardizing  the  the  rights  that 
we  have  to  a  fair  trial,  especially  in  view  of  tjie 
circumstances  already  brought  out  in  the  record. 

Mr.  Landye:  We  have  what  we  call  an  adverse 
witness  in  this  State  whereby  you  can  call  an  ad- 
verse witness  before  the  Court  ahead  of  time,  and 
then  he  can  cross  examine  him. 

Trial  Examiner  Bokat:  I  understand  that, — if 
you  have  an  adverse  witness,  you  may  or  can  have 
the  right  to  cross  examine  that  witness  and  ask  him 
leading  questions,  but  to  ask  him  whether  or  not 
he  had  certain  conversations  in  advance  of  calling 
your  own  witnesses  is  something  that  I  am  not  sure 
is  necessarily  followed  by  your  statute. 

Mr.  Ball:  We  would  also  interpose  this, — that 
this  Board  is  not  and  should  not  be  bound  by  any 
Oregon  statute.  There  is  no  rule  that  requires  the 
Labor  Board  to  follow  the  state  statutes  involved. 

Trial  Examiner  Bokat:  No,  I  understand  that.  I 
generally  do  follow  the  local  statutes  in  regard  to 
certain  rules  that  are  commonly  imderstood  and 
followed  in  any  particular  juris-  [435]  diction, 
but 

Mr.  Landye:  (Literposing)  Well,  in  a  situation 
such  as  this,  we  do  not  call,  under  the  adverse  stat- 
ute, we  are  not  calling  this  witness  with  the  idea 
that  we  may  have  to  impeach  him.  A¥e  don't  know. 
It  may  be  that  this  witness  will  tell  the  truth  as  we 
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see  it,  and  it  will  not  be  necessary  to  do  it. 

Trial  Examiner  Bokat:  "As  you  see  it" — that  is 
the  point. 

Mr.  Ball:  Now,  let's  move  to  strike  out  any  ques- 
tion of  whether  or  not  this  witness  is  going  to  tell 
the  truth  as  they  see  it. 

Trial  Examiner  Bokat:  As  they  see  it.  I  will  let 
that  stand  in  that  way. 

Mr.  Ball:  And  it  is  pointed  out  that  this  is  a 
totally  mmecessary  proceeding,  because  the  Board, 
if  it  has  any  witnesses  as  to  wdiat  Mr.  McGowan 
said,  can  j^roduce  those  in  the  ordinary  presenta- 
tion of  its  case,  thus  giving  the  respondent  the  op- 
portunity to  investigate  into  the  truth  of  the  charges 
thus  indicated. 

Trial  Examiner  Bokat :  I  am  afraid  I  will  have  to 
insist,  Mr.  Walker,  that  you  put  on  your  witnesses 
in  the  ordinary  course,  and  have  them  testify  and 
let  the  respondent  call  its  own  witness  and  either 
admit  or  deny  what  took  place.  I  think  I  would 
prefer  it  that  way. 

Mr.  Walker:  That  is  agreeable  to  me.  I  only 
called  this  witness  in  the  hope  that, [436] 

Trial    Examiner    Bokat:     (Interposing)     it 

might  save  some  time? 

Mr.  Walker:  (Continuing)  Obviate  the  necessity 
of  calling  six  or  seven  other  witnesses,  and  take 
that  much  more  time. 

Trial  Examiner  Bokat:  Evidently  you  will  have 
to  call  them,  anyway,  according  to  the  nature  of 
the  answers  already  given.  I  am  going  to  sustain 
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the  respondent's  objection  to  this  method  of  pro- 
cedure, and  ask  you  to  establish  any  conversations 
an  already  established  by   the  Board's   witnesses, 
and  put  on  your  own  witnesses  to  that  effect. 

Mr.  Walker:  Very  well. 

Trial  Examiner  Bokat:  Do  you  have  any  further 
questions  of  this  witness  at  this  time? 

Mr.  Ball:  You  understand  that  we  are  not  mak- 
ing an  objection  to  the  examination  of  this  man? 

Trial  Examiner  Bokat:  Oh,  I  understand. 

Mr.  Ball:  But  it  is  to  the  results  that  they  in- 
tend to  produce  by  it.  They  can  proceed  with  their 
examination  of  Mr.  McGowan  as  far  as  the  re- 
spondent is  concerned. 

Trial  Examiner  Bokat:  I  imderstand. 

Mr.  Walker:  May  we  have  a  recess,  then,  while 
I  contact  these  other  witnesses'? 

Trial  Examiner  Bokat :  Yes,  yes. 

Before  you  do  that,  I  assume  that  you  don't  wish 
to  question  the  witness  at  this  time.  Do  you  want  to 
reserve  the  right  to  [437]  coordinate  it? 

Mr.  Ball:  I  would  like  to  cross  examine  up  to 
the  point  that  the  examination  on  direct  has  gone 
at  this  point. 

Trial  Examiner  Bokat :  Are  you  ready  to  proceed 
on  that? 

Mr.  Ball:  Yes. 

Cross  Examination 

Q.     (Mr.  Ball)  Mr.  McGowan,  have  you  ever  had 
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any  conversation  wdth  me  on  any  matter  pertaining 
to  the  charges  before  this  court?  A.     No,  sir. 

Q.     What  acquaintance  have  you  with  me? 
A.     I  met  you  the  first  time  yesterday  morning. 
Mr.  Ball :  Will  you  mark  this,  please  ? 

(Whereupon  the  document  hereinabove  re- 
ferred to  was  marked  for  identification  as  Re- 
spondent's Exhibit  7.) 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  Respondent's  No.  7,  and  ask 
you  if  you  recognize  what  it  is? 

A.     This  is  the 

Mr.  Walker:  (Interposing)  Just  a  moment.  May 
I  request  that  the  witness  be  instructed  to  answer 
that  question  "yes"  or  "no"? 

A.     Yes. 

Q.     (Mr.  Ball,  continuing)  All  right,  what  is  it? 

A.     This [438] 

Mr.  Walker:  (Interposing)  Just  a  moment. 
Doesn't  the  document  speak  for  itself? 

Trial  Examiner  Bokat:  Well,  he  is  just  trying 
to  identify  it  now.  You  can  look  at  it,  if  you  want 
to. 

Mr.  Reporter,  will  you  read  the  question? 

(Whereupon  the  question  referred  to  was  read 
as  follows: 

"Q.     (Mr.  Ball)   All  right,  what  is  it?") 

A.  This  is  the  slip  that  was  handed  to  me  to 
make  the  telephone  calls  from,  Sunday  morning  of 
the  8th. 
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Q.  (Mr.  Ball,  continuing)  Wi\o  gave  you  that 
slip?  A.     Mr.  Robinson. 

Q.     What  did  he  say  to  you  about  that  slip? 

A.  He  told  me  that  I  was  to  follow  the  slip  out 
to  the  letter,  and  imder  no  circumstances  was  I  to 
put  any  of  my  own  personal  talk  or  anything  else 
into  it. 

Q.  And  did  you  follow  that  in  your  conversations 
with  the  telephone  calls  and  calls  you  made  on 
company  instructions?  A.     I  did. 

Q.  Did  you  follow  that  in  any  other  contacts 
you  may  have  had  with  the  employees? 

A.    I  did. 

Mr.  Ball:  I  now  offer  Respondent's  Exhibit,  No. 
7  into  evidence  in  connection  with  the  cross  exami- 
nation of  Board's  witness  McGowan. 

Trial  Examiner  Bokat:  Is  there  any  objection? 

[439] 

Mr.  Walker:  No  objection. 

Trial  Examiner  Bokat:  There  being  no  objection, 
it  may  be  received  and  marked  in  evidence. 

(Whereupon  the  document  heretofore 
marked  Respondent's  Exhibit  No.  7  for  iden- 
tification was  received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  7 

TRANSCRIPT  OF  TELEPHONE  CONVERSA- 
TION TO  EMPLOYEES 

''Good  evening  Miss,  Mrs.  or  Mr. 

This  is  Mr speaking. 

Since  you  were  not  at  work  today  I  wanted  to  let 
you  know  that  we  are  operating  tomorrow  as  usual 
and  your  job  is  open  for  you  if  you  want  to  come 
in." 

(When  you  have  made  the  above  statement,  lis- 
ten for  the  employee's  reaction  to  it.  Do  not  make 
any  further  statement  unless  the  employee  asks 
some  question.  It  is  not  possible  to  set  out  all  the 
possible  questions  which  you  may  be  asked,  but  in 
answering  the  questions  you  should  confine  your- 
self to  a  repetition  of  the  thought  contained  in  the 
quotation  above.  When  questions  are  asked,  you 
may  answer  them  frankly,  but  above  all,  do  not  in 
any  way  insist  that  the  employee  should  come  to 
work  or  intimate  that  their  jobs  will  be  in  danger. 
The  main  purpose  of  this  call  is  to  notify  the  em- 
ployee that  the  plant  is  operating  and  his  job  is 
waiting  for  him  if  he  wants  to  come  on.) 


Mr.   Landye:   I  have   a  question   on   redirect   in 
regard  to  the  exhibit.  May  I  ask  that  now? 
Trial  Examiner  Bokat:  Yes,  you  may. 
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Redirect  Examination 

Q.  (Mr.  Landye)  Showing  you  respondent's 
exhibit  7,  Mr.  McGowan,— has  that  slip  been  in 
your  possession  all  of  the  time  since  the  first  part 
of  September,  in  your  personal  possession'? 

A.     No. 

Q.     Were  you  given  one  that  you  kept  yourself? 

A.  I  was  given  one  that  I  turned  in  to  Mr. 
Robinson. 

Q.     Did  you  turn  that  back? 

A.  I  turned  that  back  after  the  telephone  calls 
were  made. 

Q.  You  don't  know,  then,  whether  that  is  the 
slip  that  you  have  there  that  you  actually  called 
from  then?  A.     I  can't  swear  to  that,  no. 

Mr.  Ball:  I  want  to  make  it  clear  that  I  don't 
mean  that  this  is  the  exact  slip.  I  have  no  means 
of  identifying  it. 

Mr.  Landye:  I  would  like  to  find  out  what  it  is. 

[440] 

Trial  Examiner  Bokat:  Go  ahead.  No  one  is 
]n*eventing  you  fi'om  cross  examining  to  find  out  if 
there  are  other  slips. 

Q.  (Mr.  T.andye,  continuing)  You  can't  tell 
whether  that  is  the  actual  slip  that  you  called  from 
or  not,  can  you  ? 

A.     That  is,  on  this  sli])  of  pajjer,  no. 

Q.  I  see.  And  how  long, — the  slip  that  was  giA^en. 
to  you,  did  you  turn  it  back  at  the  end  of  each  day? 

A.     Xo;  I  turned  tliat  back  on  Monday  night. 
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Q.     You  kept  it  from  Saturday  to  Monday  ? 

A.  I  kept  it  from  Smiday  morning  to  Monday 
night. 

Q.     You  started  calling  Sunday  morning  ? 

A.     That  is  right. 

Q.     From  the  plant, — I  mean  from  the  store? 

A.     That  is  right. 

Q.     I  see.  Were  you  given  any  other  slips  ? 

A.  No,  just  the  list  of  telephone  numbers  was 
all. 

Q.  Did  anyone  else  have  any  conversations  with 
you  besides  Mr.  Robinson  as  to  what  you  should 
call  about  on  the  phone  1 

A.  No,  sir;  Mr.  Robinson  gave  me  my  orders 
direct. 

Q.  Did  you  call  up  everybody  on  the  floor  during 
the 

A.  (Interposing)  No,  I  couldn't  possibly  have 
done  that,  and  there  was  some  on  my  slip  tlint  I 
couldn't  get  in  contact  with. 

Mr.  Landye:  At  this  time,  I  will  have  to  make  a 
motion  to  strike  the  Exhibit  upon  the  grounds  tlmt 
it  hasn't  been  properly  identified.  [441] 

Trial  Examiner  Bokat :     May  I  see  it  ? 

Q.  (Trial  Examiner  Bokat)  To  the  best  of  your 
recollection,  is  Board's  Exhibit  7, — Respondent's 
Exliibit  7,  identical  with  the  instructions  tliat  were 
given  to  you  by  Mr.  Robinson  ? 

Will  you  look  at  it  carefully  and  then  answer  tlmt 
question,  whether  it  is  or  not  ?  A.     Yes. 
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Trial  Examiner  Bokat:  I  will  have  to  overrule 
the  objection. 

Mr.  Landye:     Exception. 

Q.  (Mr.  Landye,  continuing)  Who  told  you  to 
report  down  to  the  store  on  Monday  morning? 

A.     Who  told  me  to? 

Q.     Yes.  A.     Mr.  Robinson. 

Q.     Mr.  Robinson?  A.     Yes,  sir. 

Q.     Do  you  usually  work  on  Sunday? 

A.     No,  not  usually. 

Q.  AVell,  how  many  times  did  you  work  on  Sun- 
day in  the  past  year  before  this  ? 

A.     Well,  that  is  very  hard  to  bring  out. 

Q.     Two  or  three,  or  five,  or  fifteen? 

A.  It  is  according  to  the  seasons  of  the  year. 
In  some  cases,  we  will  work  maybe  one  Sunday  out 
of  three  months  and  then  around  Christmas  time  we 
may  work  three  Sundays  or  four  Sundays. 

Q.  Did  you  do  any  Avork  on  Sunday  besides  call- 
ing up  these  [442]  various  people  ? 

A.     Yes,  plenty. 

Q.  I  see.  Now,  when  Mr.  Robinson  gave  you 
Respondent's  Exhibit  7,  did  he  just  hand  you  the 
slip? 

A.  No.  He  handed  me  this  sli])  and  another  sli]) 
with  the  names  of  the  people  on  it. 

Q.     Yes. 

A.     And  the  telephone  numbers. 

Q.  He  handed  you  one  slip,  Respondent's  Ex- 
hibit 7?  A.     That  is  riQiit. 
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Q.  And  then  another  slip  with  phone  numbevs 
on  it  ?  A.     That  is  right. 

Trial  Examiner  Bokat:  Names  and  teleplione 
nnrabers  ? 

The  Witness :     That  is  right. 

Q.  (Mr.  Landye)  Names  and  telephone  nnni- 
hers  ?  A.     Tliat  is  right. 

Q.     Did  he  say  anything  else? 

A.  Yes;  he  told  ns  that  we  were  to  contact  these 
people  by  phone,  and  that  we  were  to  follow  out 
these  instructions  as  to  how  to  telephone  to  them, 
to  the  letter. 

Q.  (Trial  Examiner  Bokat)  Yon  say  ''he  told 
ns"? 

A.  Well,  in  other  words,  other  people  than  my- 
self were  at  that  meeting  and  called  on  to  do  the 
telephoning. 

Q.    Who  were  the  other  people  ? 

A.  They  were  some  more  of  the  operating  snper- 
intendents.  [443] 

Q.  And  they  received  slips  similar  to  the  ones 
that  you  received? 

A.     Similar  to  the  ones  that  I  received. 

Q.  And  instructions  similar  to  yours  at  the  same 
time?  A.     That  is  right. 

Q.  (Mr.  Landye)  This  was  at  a  meeting  thnt 
was  called  of  the  Supervisors? 

A.  They  called  a  meeting  of  the  supervisors  nt 
Mr.  Robinson's  office. 

Q.     How  long  did  that  last? 
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A.     Very  short. 

Q.     About  liow  long? 

A.     Five  or  ten  minutes. 

Q.  And  in  ten  minutes,  that  is  the  only  thing 
that  you  were  told  ? 

A.  That  is  the  only  thing  we  were  told;  five  or 
ten  minutes,  I  say. 

Q.  And  in  five  minutes,  all  you  were  handed  was 
two  ])a])ers  and  told  to  follow  that  out  to  the  letter? 

A.     That  is  right. 

Q.  A}id  that  is  all  that  you  were  told  by  Mr. 
Robinson  ? 

A.     That  is  all  Mi*.  Robinson  told  me. 

Mr.  Landye :     I  see.  That  is  all. 

Trial  Examiner  Bokat :    Anything  else,  Mr.  Ball  ? 

Mr.  Ball :    I  think  not.  [444] 

Trial  Examiner  Bokat:  Do  you  have  any  ques- 
tions, Mr.  Walker? 

Mr.  Walker:    Yes. 

Redirect  Examination 

Q.  (Mr.  Walker)  Had  you  ever  been  to  Mr. 
Eullerton's  house  prior  to  the  time  you  and  your 
wife  went  out  there?  A.     Several  times. 

Q.     How  often? 

A.     Three  or  four  times? 

Q.     Three  or  four  times?  A.     Yes,  sir. 

Q.     In  the  course  of  a  year,  do  you  mean  ? 

A.     In  the  course  of  a  year. 
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Recross  Examination 
Q.     (Mr.  Ball)     Have  you  ever  drmik  any  beer 
with  Mr.  Fullerton  before  ?  A.     Plenty. 

Mr.  Ball:     That  is  all. 

(Witness  excused) 


Trial  Examiner  Bokat:    We  will  suspend  for  \c\\ 
minutes  at  this  time. 

(Thereupon,  at  this  time  a  short  recess  was  taken, 
after  which  proceedings  w^ere  resumed  as  follows:) 

[445] 
(Whereupon  at  4:40  p.  m.,  ])ursuant  to  after- 
noon   recess,    the    following    proceedings    were 
had:) 

Trial  Examiner  Bokat:     The  hearing  is  now  in 
session. 

WITJJAM  EARLE  HOITGH, 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Trial  Examiner  Bokat:     Give  youi'  full  time  and 
address  to  the  reporter. 

The  Witness:   William  Earle  Hough,  6825  North- 
east Stanton. 

Q.     (Mr.  Walker)     Have  you  ever  been  em])loyed 
at  Montg(Wiery  Ward,  Mr.  Hough  ?  A.     Yes. 
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Q.     How  long  had  you  worked  there  ? 

A.     About  two  years. 

Q.     When  did  your  employment  last  end  there? 

A.     December  7th. 

Mr.  Ball :  Will  you  speak  a  little  louder,  if  you 
please  ? 

The  Witness :     December  7th. 

Q.  (Mr.  Walker  continuing)  During  the  time 
you  worked  there,  who  was  your  supervisor? 

A.     W.  A.  McGowan. 

Q.  After  December  7th,  did  you  see  Mr.  Mc- 
Gowan at  any  time?  A.     Yes. 

Q.     When?  [446] 

A.     Just  about  four  days  after  the  strike. 

Q.     Where  did  you  see  him? 

A.     I  saw  him  at  his  home. 

Q.     About  what  time  of  night  was  that? 

A.     About  7:30  or  8  o'clock  in  the  evening. 

Q.  How  did  you  happen  to  go  to  his  house  that 
night  ? 

A.  Well,  he  was  out  \^^  my  house, — I  didn't 
hai)]>en  to  be  home,  but  my  mother  was  there;  she 
said  he  was  there  and  he  would  like  to  see  me; 
so  I  went  out  to  his  house  and  saw  him. 

Q.  When  had  Mr.  McGowan  been  to  your  house, 
with  res]^ect  to  the  day  you  went  to  his  house? 

Mr.  Ball :  I  move  to  strike  out  of  the  record  what 
his  mother  told  him  about  Mr.  McGowan 's  coming, 
as  beiuii'  hearsav. 
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Trial  Examiner  Bokat:  Well,  I  will  merely  ac- 
cept it  to  show  the  reason  why  the  witness  went  to 
the  home  of  Mr.  McGowan.  If,  as  a  matter  of 
fact,  his  mother  said  that  Mr.  McGowan  had  been 
there,  and  that  he,  therefore,  went  to  Mr.  Mc- 
Gowan's  home,  I  will  merely  accept  it  to  show  a 
course  of  conduct ;  how  he  happened  to  go  to  Mr. 
McGowan 's  house.  I  don't  say  it  is  necessarily  bind- 
ing on  the  respondent,  or  proves  that  Mr.  McGowan 
actually  went  there.  I  hope  my  explanation  is  clear. 

Q.  (Mr.  AValker  continuing)  When  had  Mr. 
McGowan  been  to  your  house,  Mr.  Hough  ? 

A.  I  don't  remember  the  exact  date;  I  think  it 
was  about  [447]  tliree  days  after  the  strike. 

Mr.  Ball:  The  same  objection  there;  and  that  it 
assumes  a  fact  not  i)roven. 

Trial  Examiner  Bokat :  When  did  you  receive 
the  message  he  had  been  to  your  house?  The  day 
before  you  went  to  visit  him,  the  same  day,  or 
what  ? 

The  Witness:  About  two  or  three  days  after  lie 
come  to  my  house  I  went  up  to  see  him. 

Trial  Examiner  Bokat:  Two  or  three  days  aPti^r 
you  received  the  message  and  you  learned  lie  ]\<\(\ 
been  to  your  house,  you  went  to  Mr.  McGowan 's 
house  ? 

The  Witness :     That  is  right. 

Mr.  Ball :  Of  course,  for  the  answer,  to  the  ex- 
tent the  witness  said  it  was  after  Mr.  McG(nvnn 
came  to  his  house,  I  move  to  strike  that  ])art  as  a 
conclusion  of  the  witness. 


vs.  Montgomery  Ward  &  Co.  589 

(Testimony  of  William  Earle  Hough.) 

Trial  Examiner  Bokat:  I  am  referring  to  tJie 
message  he  received  that  he  had  been  there. 

Q.  (Mr.  Walker  continuing)  Now,  when  you 
got  to  Mr.  McGowan's  house,  did  you  have  a  talk 
with  him?  A.     Yes. 

Q.     A¥hat  was  said? 

Mr.  Ball:  Now,  just  a  minute.  At  this  time, 
respondent  objects  to  any  testinK^ny  as  to  any  coJi- 
versation  between  this  witness  and  Mr.  McGowan, 
because  it  ap]:>ears  tliat  it  took  place  under  circum- 
stances that  were  not  such  as  to  make  the  [448] 
actions  or  words  of  Mr.  McGowan  binding  on  this 
res]Hindent;  that  it  is,  further,  an  attempt  to  im- 
peach statements  which  Avere  elicited  on  examina- 
tion of  Mr.  McGowan. 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection. Yon  may  answer  the  question. 

A.  AYell,  we  started  (nit  l)y  asking  if  I  wanted  to 
come  back? 

Mr.  Ball :    I  can't  hear  you,  Mr.  Hough. 

The  Witness:  He  said  if  T  wanted  to  come  back 
to  work  that  I  didn't  have  to  really  go  through  th.e 
picket  line.  I  could  come  around  through  the  bar-k 
way  of  the  store.  He  said  some  of  the  boys  \\-ere 
coming  back.  He  said  he  hated  to  see  me  out ;  he 
Avould  like  to  see  me  back.  He  said  he  didn't  want 
to  see  mo  lose  money.  We  didn't  talk  all  the  time 
al)oiit  the  strike;  we  started  n  conversation  on  other 
tilings.    But  the  most  important  thing  was, — T  went 
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out  there  to  see  him  about, — was  to  see  wliether  I 

should  go  back  to  work. 

Mr.  Ball:  I  move  to  strike  out  those  portions 
of  the  witness'  answer  which  are  his  opinions  and 
conclusions  as  to  his  reasons  for  going  and  the 
tenor  of  the  conversation.  I  move  to  strike  out 
the  entii'e  answer  as  an  opinion  and  conclusion.  I 
move  to  strike  out  the  answer  for  the  reasons  urged 
in  the  question  eliciting  this  conversation. 

Trial  Examiner  Bokat:  Deny  the  motion,  with 
certain  modifications.  After  the  reporter  reads  the 
answer  back  to  me,  I  will  indicate  which  part  I  will 
strike  and  which  I  will  permit  [449]  to  stand.  Read 
it  back  to  me,  please. 

(Whereu])on  the  answer  referred  to  was  read 
aloud  by  the  reporter  as  above  recorded.) 

Trial  Examiner  Bokat:  From  ^Hhe  most  iui- 
portant  thing"  on,  strike  that. 

Mr.  Ball:  Let  the  record  show^  that  we  add  to 
the  objection  the  further  objection  that  this  con- 
versation doesn't  tend  to  prove  or  disprove  any  of 
the  issues  in  this  case. 

Trial  Examiner  Bokat :  You  may  be  right, — very 
technically  and  strictly  speaking, — because  of  the 
allegations  of  the  complaint.  I  am  referring  particu- 
larly to  the  fact  that  there  is  no  specific  allegation 
of  a  nature  to  suppoii:  testimony  of  this  witness; 
that  is  true.  All  that  we  haA-e  is  the  phrase,  "and 
by  various  other  acts",  that  would  indicate  tl-eiv 
might   have    been   other   acts    of    interference,   re- 
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straiiit,  or  coercion, — if  this  can  be  considered  as 
such.  In  view  of  the  fact  Board's  counsel  indicated 
at  the  beginning  of  the  hearing  that  he  intended 
to  produce  such  proof,  and  inasmuch  as  I  asked 
Board's  counsel  to  supply  certain  information  to 
res})ondent's  counsel,  I  will  deny  the  motion  to 
strike  on  the  ground  just  stated  by  Mr.  Ball. 

Q.  (Mr.  Walker  continuing)  Was  there  any 
discussion  about  the  strike  being  in  existence? 

Mr.  Ball :  Now,  just  a  minute.  I  object  to  the 
rather  leading  form  of  this  question  here.  He  is 
more  or  less  putting  [450]  the  words  of  the  answer 
in  the  mouth  of  the  witness.  In  view  of  the  circum- 
stances, I  think  you  should  instruct  counsel  against 
leading  the  witness. 

Trial  Examiner  Bokat :     Read  the  question  back. 

(Whereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

Trial  Examiner  Bokat:  I  will  overrule  the  objec- 
tion on  that. 

Mr.  Walker:     You  may  answer,  Mr.  Hough. 

The  Witness:  What  was  the  question  again, 
please  ? 

Trial  Examiner  Bokat:    Read  it  back. 

(Whereu])on  the  question  just  read  was  again 
read  alond  by  the  reporter  as  above  recorded.) 

A.     Yes,  there  was. 

Q.  (Mr.  AYalker  continuing)  What  was  said 
about  that  ? 

Mr.  Ball :     "^Phe  same  objection, — or  the  objection. 
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rather,  that  this  is  a  question  following"  a  leading 

question. 

Trial  Examiner  Bokat :    Overruled. 

The  Witness :  He  said  that  the  store  would  never 
go  union;  that  they  would  lock  the  store  up  and 
send  all  the  books  and  everything  to  the  Chicago 
house  before  they  would  sign  a  imion  contract. 

Mr.  Ball :  I  move  to  strike  this  out  for  all  tlie 
reasons  urged  previously;  the  testimony  of  this  wit- 
ness as  to  what  took  place  at  this  conversation. 

[451] 

Trial  Examiner  Bokat :    Motion  denied. 

Q.  (Mr.  Walker  continuing)  Was  there  any 
conversation  about  Mr.  McGowan's  connection  with 
the  company! 

A.  Yes.  He  said  that  he  had  a  contract  willi 
Montgomery  Ward  &  Company,  and  that  if  the 
store  closed  up  he  would  not  be  out  of  a  job,  because 
he  would  still  be  getting  his  salary  all  the  time;  it 
didn't  make  any  difference  to  him  whether  it  wont 
union  or  not. 

Trial  Examiner  Bogat:  It  didn't  make  any  rliP- 
ference,  what? 

The  Witness:  It  didn't  make  any  difference 
whether  they  closed  up  the  store  or  not. 

Mr.  Ball :  I  move  to  strike  the  answer  out,  and 
insert  before  the  answer  and  after  the  question  the 
same  objections  that  have  been  urged. 

Trial  Examiner  Bogat:  Objection  overruled  aud 
motion  denied. 
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Q.  (Mr.  Walker  contimiing)  Was  there  any 
discussion  of  any  other  Montgomery  Ward  store? 

A.     Yes. 

Mr.  Ball :  Now,  I  object  consistently  here  to  the 
leading  of  this  witness  by  counsel.  Why  doesn't  he 
ask  the  witness  what  was  said,  and  let  the  witness 
su])ply  the  details,  without  putting  them  in  his 
mouth. 

Trial  Examiner  Bokat:  I  think  the  question,  in 
the  form  it  was  stated,  is  proper.  But,  as  to  the 
subject  matter,  I  may  have  some  doubts  as  to  its 
validity.  What  would  other  stores  [452]  of  Mont- 
gomery Ward  have  to  do  with  this  particular  store  % 
I  don't  see  the  connection. 

Mr.  Walker:  It  is  just  a  general  course  of  con- 
versation relating  to  the  conduct  of  the  company, 
and  also  it  mdicates  the  extent  of  the  strike  affect- 
ing other  stores. 

Mr.  Ball:  Let  me  state  for  the  record  here,  tliat 
when  Mr.  Walker  told  me  what  he  had  in  mind  to 
T)rove  as  these  other  acts,  it  was  simply  certain  con- 
versation urging  these  ])eo})le  to  go  back  to  work. 
He  didn't  ami^lify  that  it  related  to  any  more  sub- 
ject matter  than  that. 

Mr.  Walker:  That  is  correct.  I  told  you  I  didn't 
do  it,  because  it  would  be  considered  evidentiary. 

Trial  Examiner  Bokat :  Let  me  hear  the  ques- 
tion again. 

(Whereupon  the  question  referred  to  was  read 
aloud  by  the  reporter  as  above  recorded.) 
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Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection at  this  time,  subject  to  a  later  motion  to 
strike,  as  to  the  last  question. 

Q.  (Mr.  Walker  continuing)  Have  you  the  ques- 
tion now?  A.     Yes. 

Trial  Examiner  Bokat :  He  has  already  answered. 
He  said,  Yes. 

Q.     (Mr.  Walker  continuing)     What  was  it? 

A.     Well, 

Mr.  Ball:  (Interrupting)  Objection:  that  this 
doesn't  [453]  tend  to  prove  or  disprove  any  of  tlie 
issues  in  this  case. 

Trial  Examiner  Bokat:  Subject  to  some  connec- 
tion with  the  issues. 

The  Witness :  We  started  talking  about  the  Spo- 
kane house.  He  asked  me  if  they  had  pickets  around 
Spokane  house,  and  I  said  I  didn't  know.  He  said, 
'^Well,  I  don't  think  there  are.  If  I  was  you  fel- 
lows. I  would  nil  chi]^  in  and  buy  a  tank  of  gas  and 
drive  u])  there  and  see  if  there  is  any  pickets  around 
the  S])okane  house.  I  don't  think  there  are.''  That 
is  all  that  was  said. 

Trial  Examiner  Bokat:  I  will  grant  the  motion 
to  strike,  considering  there  was  a  standing  motion 
to  strike.  In  other  words,  I  agree  with  counsel  that 
tlio  last  answer  of  the  witness  would  not  tend  to 
])rove  or  disprove  any  of  the  issues  of  the  com- 
"|)laiiit. 

Mr.  AYalker:  Well,  except  for  this,  Mr.  Exam- 
iner:   If  the  S])okane  store  was  struck,  and  if  there 
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were  pickets  aromid  there,  or  if  there  were  not, — in 
either  event,  the  inducing  or  urging  of  persons  on 
strike  to  go  to  observe  the  conduct  or  lack  of  strike 
conduct,  at  another  store,  is  offered  for  the  purpose 
of  discouraging  union  activity,  breaking  the  strike, 
or  bringing  about  a  back-to-work  movement,  and 
urging  emploj^ees  to  abandon  unions  and  to  go 
through  picket  lines. 

Trial  Examiner  Bokat:  I  don't  want  to  ex])a]id 
the  issues  in  this  case  more  than  absolutely  neces- 
sary. I  will  stick  to  my  [454]  original  ruling. 
Merely  strike,  to  make  the  record  clear,  the  last 
answ^er  given  by  the  witness. 

Q.  (Mr.  Walker  contiiniing)  Do  you  know  a 
Mr.  Beede  ?  A.     Yes,  I  do. 

Q.  Was  there  any  further  conversation  with  Mr. 
'McGowan  that  evening? 

Mr.  Ball :    The  same  objection. 

Trial  Examiner  Bokat :    Overruled. 

The  Witness:  Yes.  He  told  us  about  Beede  and 
Jack  Walker, — those  are  the  two  boys  working  or. 
our  floor, — coining  back  to  work.  He  said  they  v;ere 
coming  around  through  the  back  entrance  of  the 
door.  They  didn't  have  to  go  through  by  the  picket 
line.  And  before  I  left,  he  snid  he  would  like  to 
liave  me  get  hold  of  as  many  fellows  as  I  could  and 
talk  to  tliem  and  tell  them  they  could  come  in  the 
back  door  and  they  would  not  have  to  go  tlirouuh 
the  picket  line. 

Mr.  Ball :  I  move  to  strike,  for  the  same  rea- 
sons. 
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Trial  Examiner  Bokat :    Motion  denied. 

Q.  (Mr.  Walker  continuing)  How  did  that  con- 
versation that  evening,  between  yourself  and  Mr. 
McGowan,  end? 

A.  He  asked  me,  he  says  he  would  like  to  see  me 
come  back,  but  I  didn't  give  him  an  answer  whether 
I  would  or  would  not  come  back  the  next  day.  That 
is  all  there  was  to  it.' 

Mr.  Walker:    That  is  all. 

Trial  Examiner  Bokat:    Cross  examine,  Mr.  Ball. 

[455] 
Cross  Examination 

Q.  (Mr.  Ball)  Who  suggested  that  you  testify 
to  this  effect  nt  this  trial? 

Mr.  Walker:  Now,  just  a  minute.  I  object  to 
that. 

Trial  Examiner  Bokat:  Yes.  Objection  sustained 
as  to  form.   Reframe  the  question. 

Q.  (Mr.  Ball)  Who  did  you  first  talk  to  about 
your  conversation  with  Mr.  McGowan? 

A.     Who  did  Ttirsttalkto? 

Q.     Yes.  A.     Mr.  Walker. 

Q.  TTow  did  Mr.  Walker  happen  to  talk  to  you 
about  tins?  Bid  you  coine  to  him,  or  did  he  come 
\o  you,  or  wliat  ? 

A.     1  didn't  come  to  him,  no, 

Q.  How  did  it  ha))peu  tliat  you  talked  to  Mr. 
Walker  about  this? 

A.  One  of  our  strikers  told  me  to  come  up  and 
see  >\rr.  Walker. 
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Q.     Who  was  this?  A.     Mr.  Malloy. 

Q.     You  talked  to  him  about  this  before  ? 

A.     Yes,  I  did. 

Q.     Had  he  come  to  you  and  asked  you  about  it? 

A.     Yes. 

Q.  He  had  come  and  asked  you  if  you  had  any 
tale  to  tell  of  this  character? 

A.     He  didn't  ask  me,  no.  [456] 

Q.     What  did  he  say  then? 

A.     He  asked  me  to  come  up  to  Walker's  office. 

Q.     How  did  you  ever  bring  this  subject  up? 

A.     It  must  have  slipped  out  some  way. 

Q.  Isn't  it  a  fact,  somebody  came  around  and 
asked  you  if  you  couldn't  tell  just  such  a  tale  as 
this? 

Mr.  Walker:     I  object  to  that. 

Trial  Examiner  Bokat:     Overruled. 

The  Witness:     AYhat  was  the  question  again? 

Trial  Examiner  Bokat :     Read  the  question. 

(Whereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.     No,  he  didn't  ask  me  that  way;  no. 

Q.     What  did  he  say  to  you  then  ? 

A.     I  done  it  on  my  own  ability. 

Q.  The  question  is,  Didn't  somebody  come  and 
ask  you  if  any  such  incident  as  this  had  happened 
to  you? 

A.  He  asked  me  to  come  up  to  the  office  and 
speak  to  Mr.  Walker. 
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Q.  When  was  the  first  time  yon  had  a  conversa- 
tion with  anybody  about  the  convei^sation  with  Mr. 
McGowan  ? 

Mr.  Walker:  Object  to  that.  It  is  a  compound 
question. 

Trial  Examiner  Bokat :    Break  it  up. 

Q.  (Mr.  Ball  continuing)  Who  was  the  first 
]:>erson  you  talked  to  about  the  conversation  with 
Mr.  McGowan  ?  [457]  A.     Mr.  Malloy. 

Q.     When  was  that? 

A.     About  a  month,  or  something  like  that,  ago. 

Q.     About  a  month  ago?  A.     Yes. 

Q.  More  than  three  months  after  this  happened 
then  ?  A.     Something  like  that,  yes. 

Q.  How  did  you  happen  to  talk  about  it  with 
Mr.  Malloy. 

A.  I  happened  to  be  telling  him  alxnit  it;  that's 
all. 

Trial  Examiner  Bokat:  Did  you  voluntarily  tell 
liiin  what  happened,  or  did  he  ask  you? 

A.  Tli(^  Witness:  I  voluntarily  told  him  what 
happened. 

Trial  Examiner  Bokat:  You  mean  you  told  him 
wlmt  you  liave  already  testified  to  here? 

Tlie  Witness:     Yes. 

Q.  (Mr.  Ball  contiuuiug)  Tn  what  kind  of  a 
])lace  did  this  conversation  with  Mr.  Malloy  take 
])lnce?  A.     Down  on  the  picket  line. 

Q.     How  did  the  subjc^ct  como  u]")? 
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A.     Well,  I  just  happened  to  start  it. 

Q.     Who  is  Mr.  Malloy? 

A.     He  is  a  ijicket  captain. 

Q.  Isn't  it  a  fact  that  Mr.  Malloy  went,  at  that 
time,  to  a  number  of  you  and  asked  you  if  you 
could  testify  to  something  of  this  kind  ?  [458] 

A.     No;  he  didn't  ask  us  that. 

Q.  He  suggested  that  he  was  interested  in  sueli 
matters  ? 

Mr.  Landye:  That  question  has  already  been 
asked  and  answered.  I  object  to  it. 

Trial  Examiner  Bokat :  Well,  I  will  let  it  stand. 
It  is  cross  examination. 

The  Witness:     We  done  it  of  our  own  ability. 

Q.     (Mr.  Ball  continuing)     Answer  the  question. 

Trial  Examiner  Bokat :  Read  the  question,  please. 

(Whereupon  the  question  was  read  aloud  by  the 
reporter  as  above  I'ecorded.) 

Q.     (Mr.  Ball  continuing)    Did  he? 

A.     Did  he  what  ? 

Q.  Suggest  that  he  would  be  interested  in  hear- 
ing such  tales  from  you? 

A.     I  imagine  he  would,  yes. 

Q.     Did  he  suggest  to  you  that  he  would? 

A.     No. 

Q.  Isn't  it  a  fact  that  there  had  been  literature 
circulated  by  the  strike  committee  of  the  union 
asking  for  the  production  of  these  stories  ? 

A.     Well,  it  is  hard  to  answer  that.    I  told  vou 
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before,  I  went  and  told  him  on  ray  own  ability;  to 

help  out. 

Q.  To  help  out.  How  did  you  know  they  wanted 
that ;  that  that  would  help  out  %  459] 

A.     He  was  wrong  in  doing  that. 

Q.  How  did  you  think  he  would  be  interested  in 
that '?  What  made  you  think  that  ? 

A.     Well, 

Q.  (Interrupting)  Look  mo  in  the  eye  and  tell 
me  the  answer  to  that  question. 

Mr.  Walker :     Just  a  minute  iiow. 

Trial  Examiner  Bokat:  (Rapping  for  order 
among  the  spectators)    Quiet,  please. 

Mr.  Landye:  For  a  few  minutes  here  he  has 
been  asking  back  and  forth  the  same  questions,  and 
most  of  them  he  asked  were  answered.  Now,  he  is 
merely  more  or  less  trying  to  bully  the  witness. 
I  think  wo  should  have  a  little  order  hero. 

Trial  Examiner  Bokat :  I  will  see  that  every  wit- 
ness on  the  witness  stand  hero  is  pi'otected  and 
given  an  opportunity  to  answer  the  question. 

I  do  think  you  have  asked  two  or  three  questions 
before.  Let  him  have  the  first  one;  let  him  have 
tliom  one  at  a  time. 

Q.  (Mr.  Ball  continuing)  When  did  you  first 
learn  that  charges  of  unfair  labor  practice  had  boon 
filed  against  the  company? 

A.     AYhon  did  T  learn? 

Q.     Yes.  A.     When  we  were  out  on  strike. 
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Mr.  Ball:  Let  the  record  show  that  the  witness 
has  been  sitting  here  with  a  smile  on  his  face.  [460] 

Mr.  Walker:  Well,  now,  just  a  minute.  Let  the 
record  also  show  that  counsel  has  been  shaking  his 
finger  in  the  witness'  face  and  shouting  at  him. 

Trial  Examiner  Bokat:  I  don't  know  if  there 
is  any  objection  to  the  witness  smiling.  I  want  the 
record  to  fairly  reflect  what  is  taking  place. 

Mr.  Ball :     Now,  \\\W  you  read  the  last  question  ? 

(Whereupon  the  last  question  was  read  aloud  b}^ 
the  rei)orter  as  above  I'eeorded.) 

Q.  (Mr.  Ball  continuing)  When  was  the  first 
time? 

A.  Well,  it  was  when  we  went  out ;  about  two  or 
three  weeks  after  the  strike. 

Trial  Examiner  Bokat:  I  don't  believe  the  wit- 
ness understands  the  question. 

You  know^  what  is  meant  by  charges  of  unfair 
labor  practice  being  filed  with  the  National  Labor 
Relations  Board  ? 

The  Witness :     I  think  I  do,  yes. 

Trial  Examiner  Bokat:  Bid  you  know  wlien 
those  were  filed,  or  why? 

The  Witness:     No. 

Trial  Examiner  Bokat :    Do  you  know? 

The  Witness :     No,  I  don't. 

Trial  Examiner  Bokat :    All  right. 

Q.  (Mr.  Ball  contimiing)  Now,  how  many  times 
have  you  been  to  Mr.  McGowan's  house?  [461] 

A.     Once. 


602  Nat'l  Labor  Relations  Board 

(Testimony  of  William  Earle  Hough.) 

Q.     You  only  came  out  to  his  house  once? 

A.     That  is  right. 

Q.     You  didn't  come  out  a  second  time? 

A.     No. 

Q.  When  was  it  that  you  first  got  the  idea  that 
this  conA^ersation  with  Mr.  McGowan  might  have 
some  significance  in  a  charge  against  this  company? 

A.  Well,  when  I  left  Mr.  McGowan 's  house,  he 
kind  of  mentioned  it  to  me  to  kee])  it  under  my  hat ; 
not  to  say  anything  about  it. 

Mr.  Ball :  I  move  to  strike  out  the  answer  as  not 
responsive;  and  I  move  to  instruct  the  witness  to 
answer  when  it  was  that  he  first  learned  that  such 
a  story,  told  to  somebody  else,  might  have  some 
significance  in  charges  brought  against  this  com- 
pany. 

Mr.  Landye:  It  may  very  well  be  in  the  witness' 
mind,  as  he  indicated,  when  Mr.  McGowan  told  him 
to  kee])  it  under  liis  hat, — that  is  when  he  suspected 
it  was  wrong. 

Trial  Examiner  Bokat:  I  will  let  it  stand  as  a 
partial  answer;  but  I  will  have  the  original  question 
put  back  to  the  witness. 

(Whereupon  the  last  question  was  read  aloud  by 
the  rei^orter  as  above  recorded.) 

Trial  Examiiier  Bokat :  Tf  you  ever  did  have  that 
idea,  that  it  would  have  any  signiificance.  [462] 

The  Witness::   No,  I   didn't. 

^Tr.  Ball :     I  didn't  hear  the  answer. 

The  Witness:     No. 
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Trial  Examiner  Bokat:  I  think  the  witness  is 
obviously  confused.   Please  read  the  question  again. 

(Whereuj)on  the  question  previously  read  was 
read  again  aloud  by  the  repoi-ter  as  above  re- 
corded.) 

Trial  Examiner  Bokat :  And  I  have  added,  of  my 
own  accord,  to  that  question, — If  you  ever  did  liave 
such  an  idea. 

The  Witness:  Well,  I  don't  think  there  is  any- 
thing wrong  in  going  out  to  see  him ;  but  him  com- 
ing out  to  my  house  to  see  me  and  asking  me  to 
come  back  to  work, 

Trial  Examiner  Bokat:  Obviously  the  witness 
does  not  understand  the  question.  You  will  have  to 
develop  it. 

Mr.  Ball :  I  move  to  strike  the  answer  as  not  re- 
sponsive. 

Trial  Examiner  Bokat :     Yes.  [463] 

Q.  (Mr.  Ball,  continuing)  How  many  days  have 
you  been  on  the  picket  line? 

A.  How  many  days  have  I  been  on  the  ])icket 
line  ? 

Q.     Yes. 

A.  Well,  U])  until  about  two  weeks  ago,  I  liave 
been  on  the  picket  line  about  every  day. 

Q.  Plow  long  has  Mr.  Malloy  been  your  ])icket 
captain?  Has  lie  been  your  picket  captain  all  the 
time? 
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A.  Ever  since  the  strike  began,  ui)  to  two  weeks 
ago. 

Q.  You  had  seen  Mr.  Malloy  practically  every 
day  since  this  strike  had  started,  or  since  the  strike 
has  taken  place?  A.     That  is  right. 

Q.  What  did  Mr.  Malloy  say  to  you  when  he 
told  you  about  this  incident? 

Mr.  Walker:    Just  a  minute,  I  will  object  to  tliat. 

Trial  Examiner  Bokat :    Overr\iled. 

A.  I  can't  remember  what  the  exact  words  were, 
just  like  any  conversation  at  all;  he  didn't  say  au}^- 
thing  iinportant. 

Q.  (Mr.  Ball,  contimiing)  Did  he  tell  you  to 
come  to  see  Mr.  Walker  at  that  time? 

A.     Not  at  that  time,  no. 

Q.     When  did  he  tell  you  to  see  Mr.  Walker? 

A.     About  two  days  ago. 

Q.  Bid  he  make  some  notation  at  the  time  that 
he  first  told  you  this,  from  some  paper  of  some 
kind?  [464]  A.     Who? 

Q.     Mr.  Malloy? 

A.     Two  days  ago  when  he  asked  me ? 

Q.     The  first  time  when  you  told  him  this  story? 

A.     No,  he  did  not. 

Q.  When  was  it  that  be  asked  you  to  come  to  see 
Mr.  Walker?  A.     Oh,  about  two  days  ago. 

Q.  What  Avas  the  reason  that  he  wanted  you  to 
see  Mr.  Walker?  What  was  the  reason  that  he 
Q-ave  ? 
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A.  He  wanted  me  to  tell  the  conversation  that  I 
had  with  Mr.  McGowan. 

Q.  What  were  your  exact  duties  at  Montgomery 
Ward  ?  A.     Examiner. 

Q.     In  what  departments? 

A.     Fifth  floor,  divisions  68  and  85. 

Q.  Are  you  on  any  of  these  strike  committees? 
Or  are  you  a  member  of  a  union  organization  in  an 
active  way?  A.     No. 

Q.     You  have  been  on  the  ])icket  line  every  day? 

A.    Yes. 

Q.  Now,  how  h)ng  did  that  conversation  witli 
Mr.  McGowan  take  ?  A.     How  long  did  it  take  ? 

Q.     Yes.  A.     When  I  was  out  to  his  house? 

Q.     Yes.  [465] 

A.     Until  about  three  o'clock  in  the  morning. 

Q.     From  what  time? 

A.     From  about  seven. 

Q.  From  seven  o'clock  in  the  evening  until  three 
o'clock  in  the  morning?        A.     Yes,  sir. 

Q.  What  were  the  other  subjects  that  you  talked 
about  ? 

A.     I  can't  remember  all  what  it  was. 

Q.  You  don't  remember, — you  can't  remember 
what  you  were  talking  about  from  seven  o'clock  in 
the  evening  until  three  o'clock  in  the  morning? 

A.  It  wasn't  very  important;  the  war  and  things 
like  that. 

Q.  Can  you  tell  me  about  anything  else  you 
talked  about? 
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A.  About  some  of  the  businesses,  other  stores, 
about  his  job,  how  long  he  had  been  with  the  com- 
pany, and  so  on. 

Q.  You  are  now  repeating  more  or  less  what  you 
testified  about  on  direct  examination? 

A.  I  know  that  we  talked  about  the  strike  and 
other  things. 

Q.  You  can  remember  exactly  the  things  you 
testified  to,  although  you  can't  remember  anything 
else  that  you  talked  about  over  these  several  hours? 

A.     I  told  you. 

Q.     That  is  right,  is  itf  A.     Yes. 

Q.  Was  there  any  other  person  present  at  Mr. 
McGowan's  house  [466]  while  you  were  there? 

A.     Yes. 

Q.     Who?  A.     Johnny  Long. 

Q.     Who  else  ?  A.     Mrs.  McGowan. 

Q.     Who  else?  A.     Mrs.  Long. 

Q.     Who  else?  A.     That  is  all. 

Q.  What  did  j^ou  do  during  that  time?  Did  you 
eat  something  or  drink  something? 

A.     Yes,  we  had  a  few  drinks. 

Trial  Examiner  Bokat:  Were  the  other  jDeople 
there  as  long  as  you  were  there? 

The  Witness :  Yes.  We  all  left  at  the  same  time. 

Q.  (Mr.  Ball,  continumg)  And  any  conversation 
that  you  had  in  Mr.  McGowan's  house  would  have 
been  in  the  presence  of  these  other  people  ? 

A.  Well,  I  arrived  first,  and  Mr.  McGowan  first 
talked  to  me  about  the  first  conversation ;  that  is,  the 
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first  conversation  was  about  the  strike,  and  then  Mr. 
Long  arrived  while  we  were  talking  there,  about  10 
or  15  minutes  later. 

Trial  Examiner  Bokat:  What  you  said,  was  that 
said  in  the  presence  of  Mr.  Long,  or  did  it  happen 
after  Mr.  Long  came,  or  [467]  before? 

The  Witness :  No.  We  started  all  over  again  when 
he  came. 

Q.     (Mr.  Ball,  continuing)  Mrs.  Long  was  there? 

A.     Yes. 

Q.     And  Mrs.  McGowan  was  there,  too? 

A.     Yes. 

Q.  Now,  you  had  been  on  the  picket  line  before 
you  had  gone  to  Mr.  McGowan 's  house  that  evening? 

A.     That  is  right. 

Q.  Were  there  pickets  on  all  sides  of  the  house 
at  that  time  ? 

A.     On  all  sides  of  the  house? 

Q.     Yes. 

A.     What  do  you  mean  by  that  ? 

Q.  Doesn't  the  picket  line  supposedly  run 
around  the  entire  establishment? 

A.     It  runs  around  the  front  of  the  building. 

Q.  When  Mr.  McGowan  said  that  you  could 
come  in  the  back  way  and  you  wouldn't  be  going 
through  the  picket  line,  what  did  you  say? 

A.  I  told  him  I  would  think  it  over.  I  didn't 
give  him  any  definite  answer.  I  told  him  that  I 
would  think  it  over. 


^08  Nat'l  Labor  Relations  Board 

(Testimony  of  William  Earle  Hough.) 

Trial  Examiner  Bokat:  Was  there  actually  a 
picket  line  at  the  back  entrance? 

The  Witness:  No,  but  you  liad  to  go  through  the 
picket  line  in  order  to  get  to  the  back  entrance. 

[468] 

Q.  (Mr.  Ball,  continuing)  So  you  had  to  go 
through  the  fjicket  line  to  get  to  the  back  entrance? 

A.    Yes. 

Q.  You  knev^'  that  at  the  time  that  he  told  you 
this?  A.     Yes. 

Q.  And  you  didn't  say  anything  to  Mr.  Mc- 
Gowan  when  he  suggested  that  you  could  go  in 
through  the  back  entrance? 

A.  Well,  there  is  also  another  way.  You  can 
crawl  aromid  the  hill  and  go  around  that  way. 

Q.  But  Mr.  McGowan  wasn't  suggesting  that  to 
you? 

A.     No,  he  wasn't  suggesting  that  to  me. 

Q.  What  else  did  you  say  to  Mr.  McGowan  in 
the  course  of  the  conversation? 

A.  I  told  him  that  I  would  think  it  over.  I 
didn't  know  whether  I  would  go  back  or  not. 

Q.     What  else  did  you  say  to  Mr.  McGowan? 

A.     That  is  about  all  I  did  say. 

Q.  In  the  course  of  the  evening,  what  did  you 
say  to  Mr.  McGowan? 

A.  I  can't  quite  remember  the  exact  words  I 
told  him. 

Q.  You  can  remember  everything  that  he  told 
you,  as  you  testified,  but  you  can't  remember  any- 
thing that  you  said  to  him? 
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A.  Well,  I  told  him  that  I  would  think  it  over, 
and  that  is  all  I  said.  [469] 

Q.  Do  you  remember  any  other  thing  that  you 
said  in  the  course  of  the  conversation  % 

A.  We  talked  about  the  business  up  there,  how 
he  got  to  be  a  supervisor,  how  long  he  had  been  on 
the  force,  or  at  the  store,  rather,  and  so  on. 

Q.  When  he  said  something  about  this  contract 
that  he  had,  wdiat  did  you  say  to  him? 

A.  I  didn't  say  anything.  I  just  let  it  go  at 
that. 

Q.  When  he  suggested  that  you  go  to  Spokane, 
what  did  you  say? 

A.     I  didn't  say  anything. 

Q.     You  just  sat  there  and  said  nothing? 

A.     That  is  right. 

Q.  Or  is  it  that  you  don't  remember  what  you 
said? 

A.     I  can't  remember  all  what  was  said. 

Q.  You  don't  remember  anything  that  you  said 
in  the  conversation  at  all?  A.     No. 

Q.  But  you  do  remember  everything  that  he 
said? 

A.     Yes,  just  about  everything;  not  quite. 

Q.  Did  you  make  any  comments  regarding  what 
he  stated  at  that  time?  A.     No,  I  didn't. 

Q.  And  you  didn't  talk  it  over  with  anyone 
until  you  told  Mr.  Malloy?  [470] 

A.     That  is  right. 

Q.     Three  months  later? 
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A.     That  is  about  right.  Three  months  later. 
Mr.  Ball :  That  is  all. 
Trial  Examiner  Bokat:  Any  redirect? 

Redirect  Examination 

Q.  (Mr.  Walker)  Just  one  thing,  Mr.  Hough. 
You  started  to  say  something  about  when  Mr.  Long 
came  in,  that  Mr.  McGowan  started  all  over  again, 
and  at  that  point,  counsel  interrupted  you  and 
a^ked  you  if  Mrs.  McGowan  was  there.  What  were 
you  going  to  say  that  Mr.  McGowan  said  when  Mr. 
Long  came?  A.     What  was  I  going  to  say? 

Q.     Yes.  A.     When  Mr.  Long  came  in? 

Q.  On  cross  examination,  in  describing  what 
took  place  at  Mr.  McGowan 's  house,  you  stated 
that  you  arrived  there  first  and  then  about  10  or 
15  minutes  later,  Mr.  Long  came  in. 

A.     That  is  right. 

Q.  And  that  when  Mr.  Long  came  in,  Mr.  Mc- 
Gowan started  all  over  again?  A.     Yes. 

Q.  I  took  it  that  you  were  going  to  add  some- 
thing more  to  your  answer  when  Mr.  Ball  asked  you 
another  question.  Did  you  have  anything  further 
to  add?  A.     No,  I  did  not.  [471] 

Trial  Examiner  Bokat:  The  witness  is  excused. 
You  may  step  down,  please. 

(Witness  excused) 
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Mr.  Walker:  I  will  call  Helen  Blackburn. 

Mr.  Ball:  At  this  time,  the  Respondent  moves  to 
strike  the  testimony  of  tlie  witness  Hough  for  the 
reason  that  it  took  place,  apparently,  during  a 
social  call,  and  there  is  no  showing  that  there  was 
any  authority  on  the  part  of  Mr.  McGowan  to  make 
any  statements  ascribed  to  him,  and,  in  any  event, 
such  statements  would  not  be  buiding  upon  this 
respondent ;  and,  on  the  further  ground,  that  the 
testimony  of  this  v/itness  does  not  tend  to  prove  or 
disprove  any  issues  in  this  case. 

Trial  Exammer  Bokat:  The  motion  is  denied. 


HELEN  BLACKBURN 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  folloAvs: 

Trial  Examiner  Bokat :  Give  your  name  and  ad- 
dress to  the  reporter. 

The  Witness:  Helen  Blackburn. 

Trial  Examiner  Bokat:  How  do  you  spell  your 
name  I 

The  Witness:  B-1-a-c-k-b-u-r-n  (spelling). 

Direct  Examination 
Q.     (Mr.  Walker)  Where  do  you  reside? 
A.     2636  Southeast  Pine. 
Q.     Portland,  Oregon?  [472] 
A.     Portland. 
Q.     Is  it  Miss  Blackburn,  or  Mrs.  Blackburn? 


612  Nat'l  Labor  Belatimis  Board 

(Testimony  of  Helen  Blackburn.) 

A.     Mrs.  Blackburn. 

Q.  Have  you  been  employed  at  the  Montgomery 
Ward  store?  A.     I  have. 

Q.     Here  in  Portland?  A.     I  have. 

Q.     When  did  you  last  work  there  ? 

A.     December  6. 

Q.  How  long  had  you  worked  for  Montgomery 
AVard  up  to  that  time? 

A.  Well,  it  would  be  five  years  last  March  if  I 
had  stayed  until  that  time. 

Q.  In  December,  1940,  what  kind  of  work  were 
you  doing? 

A.  I  was  doing  "Preferred  Attention  Orders"; 
that  is,  checking  and  packing. 

Q.     Who  was  your  supervisor? 

A.     Mr.  McGowan. 

Q.     Did  you  work  Saturday,  December  7? 

A.     I  did  not. 

Q.  Have  you  received  any  calls,  or  have  you  had 
any  communications,  or  have  you  had  any  conver- 
sations with  Mr.  McGowan  since  December  6,  1940? 

A.  I  called  Mr.  McGowan  on  Saturday  night  of 
the  strike. 

Q.     How  did  you  happen  to  do  that? 

A.  I  wanted  to  talk  to  him  personally  myself 
and  tell  him  why  [473]  I  was  not  working. 

Q.     Was  that  the  first  call  that  you  had? 

A.  I  had  a  call  from  the  company  before  that 
telling  me  that  the  store  would  be  open  for  opera- 
tions on  Monday  morning. 
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Q.     When  did  you  get  the  calH 

A.  The  exact  time,,  I  couldn't  say;  it  was  in  the 
evening-,  though ;  it  must  have  been  between  five  and 
six  o'clock. 

Trial  Examiner  Bokat :  When  ? 

The  Witness :  Saturday  evening. 

Q.     (Mr.  Walker,  continuing)  December  7? 

A.     Yes,  sir. 

Q.     When  did  you  call  Mr.  McGow^an? 

A.  I  called  him  first  and  his  wife  told  me  that 
he  v;as  not  home,  and  I  asked  her  if  he  was  still  at 
the  store,  and  she  said  that  she  thought  he  w^as. 

Q.     What  did  you  do  then? 

A.     I  called  the  store. 

Q.     Did  you  get  him?  A.     Yes. 

Q.  Who  answ^ered  the  telephone  when  you  called 
the  store? 

A.     The  girl  on  the  switchboard  answered. 

Q.     What  happened  next? 

A.  I  asked  for  our  local,  and  Allen  Murphy 
answered  the  phone,  and  I  asked  for  Mr.  McGowan. 
Then  Mr.  McGrowan  took  the  phone. 

Q.     What  took  place  then?  [474] 

A.  I  told  Mr.  McGowan  why  I  was  not  there, 
and  he  told  me  that  I  didn't  have  to  go  through  the 
picket  line,  that  I  could  go  through  the  back  way. 

Mr.  Ball :  I  will  object  to  that  as  being  too  indefi- 
nite. It  appears  that  she  called  on  Mr.  McGow^an, 
which  was  purely  a  personal  call,  for  personal  rea- 
sons, and  certainly  there  is  nothing  in  that  to  indi- 
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cate   that   there   is   any   authority   on   the   part   of 

anyone  to  bind  the  respondent. 

Furthermore,  I  object  to  the  testimony  as  a 
summary,  and  a  conclusion,  stating  why  she  was  not 
there. 

Trial  Examiner  Bokat :  Well,  I  will  let  the  answer 
stand.  If  you  want  the  witness  to  specifically  state 
what  she  told  Mr.  McGow^an,  she  can  do  that. 

Q.  (Mr.  Walker,  continuing)  What  did  you  say 
to  Mr.  McGowan  before  you  said  this  about  not 
being  there,  and  before  he  said  that  you  didn't  have 
to  go  through  the  picket  line? 

A.  I  told  him  wdiy  I  had  not  been  there;  that  is 
the  first  thing  I  told  him. 

Q.     All  right,  what  did  he  say? 

A.  He  said  that  I  didn't  have  to  go  through  the 
picket  line.  First,  I  told  him  that  I  wa^  not  going 
to  go  through  the  picket  line  for  my  job.  Then  he 
told  me  that  I  didn't  have  to  go  through  the  picket 
line,  that  I  could  go  through  the  back  way.  I  asked 
him  what  he  meant,  and  he  said  there  was  a  door 
to  the  back  entrance  that  I  could  come  in. 

Mr.  Ball:  The  same  objection  to  this  testimony. 

[475] 

Trial  Examiner  Bokat:  Same  ruling. 

Q.  (Mr.  Walker,  continuing)  Did  you  say  any- 
thing ? 

A.     I  told  him  that  I  w^ould  see. 

Q.     Was  there  anything  further"? 
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A.  He  said  for  me  to  tell  the  kids  that  if  they 
weren't  there  on  Monday  morning,  he  was  going  to 
reinstate  them  with  new  emplo-yees. 

Mr.  Ball:  Same  objection. 

Trial  Examiner  Bokat :  Same  ruling. 

Q.  (Mr.  Walker,  continuing)  Was  anything 
more  said? 

A.  He  said  that  if  I  would  come  m,  he  would 
sure  make  it  up  for  me. 

Q.     Did  }^ou  say  anything  to  that? 

A.     I  did  not. 

Mr.  Walker:  That  is  all. 

Cross  Examination 

Q.  (Mr.  Ball)  Who  called  you  to  give  you  the 
first  message  about  the  store  calling? 

A.  I  don 't  know  who  the  gentleman  was.  He  gave 
the  message  that  the  store  was  calling,  and  he  didn't 
say  who. 

Mr.  Walker:  I  would  like  to  have  that  answer 
read. 

(Thereupon  the  last  answer  of  the  witness  was 
read  aloud  by  the  rei^orter  as  above  recorded.) 

Mr.  Ball:  That  is  all. 

Trial  Examiner  Bokat:  Do  you  have  anything 
further,  Mr.  [476]  Walker? 

Mr.  Walker:  No. 

Trial  Examiner  Bokat:  The  witness  is  excused. 

(Witness  excused) 
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Trial  Examiner  Bokat:  We  will  suspend  for  ten 
minutes  at  this  time. 

(Thereupon,  at  this  time  a  short  recess  was 
taken,  after  which  proceedings  were  resumed 
as  follows:) 

Mr.  Ball :  The  respondent  requests  the  privilege 
of  the  Examiner  to  allow  us  to  put  Mr.  John  A. 
Barr  on  out  of  order. 

Trial  Examiner  Bokat:  I  understand  that  the 
Board  is  ready  to  rest  its  case,  with  the  exception 
of  one  witness  by  the  name  of  Fullerton,  and  with 
the  exception  of  a  check  to  be  made  wdth  regard  to 
the  Retail  Clerks'  claim  of  majority  in  the  unit. 
That  is  a  check  with  the  payroll  of  the  company, 
and  inasmuch  as  Mr.  Fullerton  is  not  here  yet,  I 
think  that  it  is  proper  for  Mr.  Barr  to  be  permitted 
to  take  the  stand.  You  may  proceed,  Mr.  Ball. 

Mr.  Ball:  Mr.  Barr. 

JOHN  A.  BARR 

called  as  a  witness  by  and  on  behalf  of  the  Re- 
spondent, being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Examiner  Bokat:  Will  you  give  your  name 
and  address,  please,  to  the  reporter? 

The  Witness:  Jolm  A.  Barr.  My  address  is  Gary, 
Indiana.  [477] 

Direct  Examination 
Q.     (Mr.  Ball)  What  is  your  responsibility  and 
your  association  in  the  field  of  labor  relations  for 
Montgomery  Ward? 
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A.  One  of  my  responsibilities  with  Montgomery 
Ward  is  collective  bargaining  with  representatives 
of  Montgomery  Ward  employees  and  dealing  with, 
or,  rather,  handling  the  labor  relations  problems  of 
the  company  generally. 

Q.  How  long  have  you  been  assigned  responsi- 
bility in  this  field? 

A.  I  have  worked  in  this  field  for  Montgomery 
Ward  since  the  spring  of  1937.  Collective  bargain- 
ing has  been  my  definite  responsibility  since  about 
September  1,  1940. 

Q.  What  relationship  does  Mr.  W.  B.  Powell 
have  to  you  in  the  company  'i 

A.  Mr.  Powell  is  an  employee  of  Montgomery 
Ward  &  Company  who  ^^■orks  directly  under  my 
supervision  and  at  my  direction.  Mr.  Powell  is  lo- 
cated at  our  office  in  Oakland,  California,  and  is  our 
labor  relations  representative  on  the  West  Coast. 

Q.  And  in  the  handling  of  those  relations,  with 
whom  does  he  consult? 

A.     He  consults  with  me. 

Q.  Have  you  at  any  time  had  occasion  to  con- 
sult with  Mr.  Powell?  A.     Many  times. 

Q.  Have  you  ever  been  present  at  any  time  in  a 
collective  [478]  bargaining  session  in  which  Mr. 
Powell  has  been  present?  A.     I  have. 

Q.  What  is  the  policy  of  Montgomery  Ward  & 
Company  with  respect  to  collective  bargaining? 

Mr.  Landye:  1  will  object  to  that.  That  is  clearly 
calling  for  a  conclusion  of  the  worst, — not  of  the 
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worst,  but  one  of  the  most  broad  possible  view- 
points of  policy.  I  think  that  we  should  have  state- 
ment of  acts  done,  and  things  that  were  said,  rather 
than  statements  of  policy. 

Trial  Examiner  Bokat:  I  am  afraid  that  I  will 
have  to  sustain  that. 

Mr.  Ball :  I  want  to  point  out  to  the  Examiner, — 

Trial  Examiner  Bokat:  I  want  to  be  consistent, 
Mr.  Ball,  in  my  rulings.  Well,  I  will  accept  a  gen- 
eral question,  subject  to  further  connection. 

Mr.  Ball:  It  certainly  has  relevancy  to  the  state 
of  mind  with  which  the  representatives  assigned  to 
resi)onsibilities  of  carrying  out  the  various  duties 
of  the  office  approach  these  matters, 

Trial  Examiner  Bokat:  I  sustained  the  objection 
originally  because  you  have  insisted  right  along 
tliat  the  witness  state  what  was  said  and  done  and 
not  indulge  in  conclusions  and  opinions  and  gener- 
alities. 

Mr.  Landye:  This  is  more  than  a  teclmical  objec- 
tion. 

Trial  Examiner  Bokat:  I  didn't  say  it  was  tech- 
nical. [479] 

Mr.  Landye:  Because  here,  if  the  witness  is  al- 
lowed to  state  what  is  the  policy,  or  what  he  intends 
or  has  intended  to  do  as  a  matter  of  policy,  it 
might  have  probative  value  on  that  type  of  thing, 
but  that  is  not  what  we  are  concerned  with  here. 
We  are  concerned  with  the  actual  negotiations  that 
were  entered  into;  we  are  engaged  in  a  trial  involv- 
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ing  a  charge  for  faihire  to  collectively  bargain. 
Now,  if  this  witness  is  allowed  to  come  in  here  and 
state  what  the  policy  of  the  company  was,  and  what 
they  intended  to  do,  and  so  on,  he  has  all  the  oppor- 
tmiity  in  the  world  to  color  his  testimony  with  stgite- 
ments  like  that.  I  think  that  we  should  have  sonie 
definite  testimony  as  to  what  actions  were  taken, 
instead  of  generalities  and  philosophy. 

Trial  Examiner  Bokat :  I  will  reverse  my  original 
ruling,  and  see  what  develops.  I  will  take  it,  subject 
to  connection. 

The  Witness:  What  is  the  question'? 

Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion, Mr.  Reporter? 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.  The  policy  of  our  company  is  to  bargain  col- 
lectively with  any  representative  chosen  by  a  ma- 
jority of  the  employees  in  an  appropriate  bargain- 
ing unit. 

Q.  What  position  has  the  company  taken  to- 
wards what  constitutes  an  appropriate  bargaining 
unit'?  [480] 

A.     It  is  our  position, 

Mr.  Walker:  Excuse  me.  May  I  ask  that  comisel 
be  directed  to  direct  his  questions  to  any  appro- 
priate unit  involved  in  this  proceeding,  at  the  Port- 
land organization  or  Portland  unit  of  the  company! 

Trial  Examiner  Bokat:  I  assume  that  the  ques- 
tion is  directed  to  that,  or  that  it  will  be  connected. 
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A.  (Witness  continuing)  It  is  our  position  at 
Portland,  as  at  all  other  locations  in  the  United 
States,  that  all  of  the  employees  in  the  retail  store, 
with  exception  of  the  manager  and  his  assistants, 
constitute  an  appropriate  bargaining  miit,  and  that 
all  the  employees  of  the  mail  order  house,  with  ex- 
ception of  the  management  representatives,  consti- 
tute a  proper  bargaining  unit. 

^Ir.  Walker:  Just  a  minute.  I  move  that  that  por- 
tion of  the  answer  be  stricken  which  contains  the 
l^hrase  "as  well  as  all  other  stores  of  the  United 
States. ' ' 

Trial  Examiner  Bokat:  Oh,  I  will  let  it  stand  for 
what  it  is  worth.  Actually,  we  are  only  concerned 
with  this  i^articular  store. 

Q.  (Mr.  Ball,  continuing)  What  are  the  reasons 
which  underlie  this  policy? 

A.  Taking  the  mail  order  house,  for  example,  all 
of  the  employees  in  the  house  work  under  one  man- 
agement, and  our  schedules  and  wage  scales  of  all 
the  emploj^ees  in  the  house  are  determined  on  [481] 
a  housewide  basis,  the  same  factors  being  consid- 
ered in  lixing  the  schedules  and  wage  scales  for  all 
the  employees  in  the  house.  The  activities  of  all  the 
employees  in  the  mail  order  house  are  related,  and, 
to  a  large  extent,  are  functioning  interdependent. 
The  operation  of  a  mail  order  house  is  such  that 
those  things  affecting  a  ivdrt  of  the  employees  neces- 
sarily affect  all,  so  that  the  purposes  of  collective 
bargaining  can  only  be  carried  out  by  bargaining 
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for  all  the  employees  in  the  house,  and  it  defeats 
the  purpose  if  any  special  groui)  of  employees  is 
segregated  for  that  purpose. 

The  same  principles  apply  in  the  retail  store. 

Q.  Do  the  same  principles  apply  specifically  to 
Portland,  Oregon?  A.     Yes,  they  do. 

Q.  In  the  course  of  collective  bargaining,  what 
has  been  your  practice,  and  what  have  been  your 
instructions  to  Mr.  Powell  as  to  the  manner  in  which 
such  collective  bargaining  sessions  should  be  handled 
on  the  part  of  the  company  ? 

Mr.  Landye:  Is  that  restricted  to  Portland,  or 
to  the  entire  United  States'? 

Trial  Examiner  Bokat:  Let  us  restrict  it  to  the 
Portland  store. 

Mr.  Ball:  I  doubt  if  it  could  be.  I  assume  the 
general  instructions  given  to  Mr.  Powell  dealt  also 
with  the  Portland  [482]  situation.  This  happens 
to  be  Mr.  Powell's  territory. 

Trial  Examiner  Bokat:  All  right. 

A.  In  a  general  way,  I  have  instructed  Mr. 
Powell  that  he  should  meet  with  the  employees' 
representatives  to  discuss  and  bargain  with  them 
over  any  demands  which  the  representatives  here 
in  Portland, — that  being  the  unions  here  which  have 
been  named, — presented  to  the  management  repre- 
sentatives. 

Q.  What  instructions  have  you  given  with  ref- 
erence to  discussing  any  problems  with  you  that 
have  arisen  in  the  course  of  those  negotiations'? 

A.     Could  you  direct  that  to  any  specific  phase 
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of  the  bargaining?  In  other  words,  I  have  had  a 

large  number  of  conversations  with  Mr.  Powell  on 

tlie    subject,    and    I    was   wondering   wdiether    you 

wanted  me  to  direct  those  remarks,  or  confine  my 

remarks    to    any    instructions    on    any    particular 

angle. 

Mr.  Landye:  Is  the  witness  questioning  the  law- 
yer? 

Trial  Examiner  Bokat:  Evidently,  but  I  will  let 
it  stand. 

Q.  (Mr.  Ball,  continuing)  What  is  the  fact  as 
to  whether  or  not  Mr.  Powell  did  at  any  time  dur- 
ing the  course  of  his  negotiations  here  in  Portland 
discuss  over  the  telephone  or  by  letter  or  in  any 
other  way,  the  problems  which  had  arisen  in  the 
course  of  negotiations? 

A.  Yes,  he  did.  He  discussed  with  me  several 
l^roblems  which  had  arisen,  and  the  principal  ones 
which  I  recall  were  the  ones  wdiich  had  arisen  over 
closed  shop  demands  which  had  been  [483]  made, 
arbitration  demands,  demands  for  seniority,  and 
also  Mr.  Powell  discussed  with  me  on  several  oc- 
casions the  demands  for  counter  proposals  which 
had  been  made  in  Portland. 

(J.  Now,  how  were  these  discussions  with  you 
conducted  ? 

A.     They  were  conducted,  in  the  main,  by  tele- 
phone. They  were  also  discussed  in  personal  con- 
versations, and,  to  some  extent,  by  correspondence. 
(Whereupon  documents  were  marked  as  Re- 
spondent's Exhibits  8  and  9,  respectively,  for 
identification.) 
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Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Resi^ondent's  8  for  identi- 
fication, and  I  will  ask  you  if  you  recognize  what 
that  is;  if  so,  tell  the  Examiner  and  the  reporter 
what  it  is. 

A.  This  is  a  letter  which  I  wrote  to  Mr.  Powell 
on  September  11,  1940. 

Q.  What  was  the  occasion  of  your  writing  that 
letter? 

A.  Mr.  Powell  had  written  me  on  September  9, 
1940,  forwarding  with  his  letter  of  that  date  a  copy 
of  a  contract  which  had  been  submitted  in  Port- 
land by  the  Retail  Clerks'  Union. 

Q.  I  hand  you  what  the  reporter  has  marked  as 
Respondent's  Exhibit  9  for  identification  and  ask 
you  if  you  know  what  that  is? 

A.  Yes,  I  do.  That  is  a  letter  which  I  wa'ote  to 
Mr.  Powell  on  October  11,  1940. 

Q.  What  was  the  occasion  of  your  writing  that 
letter^ 

A.  I  had  received  a  letter  from  Mr.  Powell  on 
October  8,  [484]  1940. 

Q.  And  subsequent  to  the  writing  of  the  two 
letters,  Exhibits  8  and  9,  did  you  have  occasion  at 
any  time  to  discuss  with  Mr.  Powell  whether  or 
not  he  had  received  these  instructions  and  had  car- 
ried them  out? 

A.  Yes;  and  he  told  me  that  he  had  received 
them. 

Q.  He  told  you  that  he  had  received  them  and 
carried  them  out?  A.     That  is  correct. 
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Mr.  Ball:  Might  I  complete  the  record  at  this 
time  by  making  an  offer  of  these  letters'? 

Mr.  Walker:  I  object  to  Respondent's  Exhibits 
8  and  9  upon  the  ground  that  the  ground  that  the 
same  are  hearsay. 

Mr.  Landye:  Let  the  record  show  that  comisel 
for  the  miion  enter  the  same  objection;  they  are 
self-serving  documents,  not  binding  upon  us  or 
anyone  else,  and  merely  letters  between  company 
peojjle;  purely  self-serving  declarations. 

(Thereupon  a  document  was  marked  as  Re- 
spondent's Exhibit  10  for  identification.) 

Trial  Examiner  Bokat:  I  am  ready  to  make  my 
ruling  on  Respondent's  Exhibits  8  and  9  for  iden- 
tification. I  will  overrule  the  objections,  and  the 
reporter  will  mark  them  as  received  in  evidence. 

(Whereupon  the  documents  heretofore 
marked  as  Respondent's  Exhibits  8  and  9  for 
identification,  were  received  in  evidence.)  [485] 

RESPONDENT'S  EXHIBIT  8 

Chicago,  Illinois 
September  11,  1940 

Mr.  W.  B.  Powell 
Law  Department 
Oakland,  Cal. 

Re:  Retail  Clerks'  Union — Portland,  Ore. 

I  have  your  letter  of  September  9th  together  with 
the  attached  co])y  of  the  pro])osed  agreement  sub- 
mitted by  the  local  imion  at  Portland.  You  are  cor- 
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rect  in  your  intention  to  raise  the  question  with 
regard  to  representation  as  well  as  to  appropriate 
unit.  The  unit  issue  is  particularly  pertinent  here 
inasmuch  as  I  understand  that  the  retail  clerks' 
union  claims  to  represent  certain  classifications  of 
mail  order  employees  as  well  as  retail  store  em- 
ployees. Although  it  is  not  our  policy  to  bargain 
with  minority  groups,  it  is  perfectly  satisfactory 
to  discuss  the  terms  of  any  proposed  agreement  with 
union  representatives.  The  important  thing  in  this 
regard  is  that  we  make  our  position  laiown  to  the 
union  representatives  in  a  frank  way  so  that  there 
will  be  no  misunderstanding. 

Our  thinking  with  regard  to  arbitration  clauses 
is  that  they  are  not  acceptable  to  us.  We  are  not 
prepared  to  voluntarily  relinquish  any  of  the  pre- 
rogatives of  management  in  our  dealings  with  the 
vmion.  It  is  impossible  to  agree  to  any  sort  of  an 
arbitration  set-up  without  to  some  extent  vesting 
in  an  outsider  a  decision-making  prerogative  which 
we  feel  must  be  retained  within  the  management. 

If  there  are  any  other  provisions  which  give  you 
concern  do  not  hesitate  to  write. 

J.  A.  B. 

JOHN  A.  BARR 
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EESPONDENT'S  EXHIBIT  No.  9 

ce:  Mr.  Heidenger 

Chicago,  Oct.  11,  1940 
Airmail 

Mr.  W.  B.  Powell 
Law  Department 
Oakland,  Cal. 

Re:  Retail  Clerks'  Union — Portland 

I  have  your  letter  of  October  8th.  We  have  no 
objection  to  yonr  discussing  one  proposed  agree- 
ment A\ith  the  two  unions  as  suggested  by  your 
letter. 

I  would  attempt  to  secure  from  them  the  exact 
number  of  retail  store  employees  whom  they  claim 
to  rei)resent.  You  should  tell  them  that  you  are  not 
interested  in  determining  the  identity  of  their  mem- 
bers but  feel,  that  for  your  own  personal  protection 
in  dealing  with  them  you  should  have  more  definite 
information  than  that  contained  in  their  letter  of 
October  2nd.  However,  if  the}^  refuse  to  give  fur- 
ther information  along  this  line,  there  is  no  objec- 
tion to  your  proceeding  on  the  basis  of  their  Octo- 
ber 2nd  letter. 

Our  ])osition  with  regard  to  the  request  for  a 
counter  proposal  has  been  that  we  stand  ready  to 
discuss  with  the  union  each  of  their  demands  and  to 
explain  clearly  and  franlvly  the  company's  position 
in  regard  to  eacli  demand.   You  may  further  tell 
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the  union  that  they  can  consider  your  statement 
of  the  company's  position  as  a  counter  proposal  if 
they  desire;  regardless  of  what  it  is  called,  that  is 
the  company's  position  on  the  matter.  I  don't  see 
that  we  should  quibble  over  the  term  "counter  pro- 
posal" and  I  suspect  that,  in  effect,  our  statement 
of  the  company's  position  with  regard  to  any  union 
demand  is  a  counter  proposal.  To  date,  however, 
we  have  not  submitted  any  formal  written  comiter 
proposal  to  a  union.  If  you  have  a  situation  arise 
where  you  think  it  would  be  advisable  to  submit  a 
formal  counter  proposal,  I  would  appreciate  your 
getting  in  touch  with  me  before  doing  so. 

JOHN  A.  BARR 


Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Respondent's  Exhibit  10 
for  identification  and  ask  you  if  you  know  what  that 
is;  if  so,  will  vou  tell  the  Examiner  and  the  Re- 
porter ? 

A.  Yes,  I  do.  It  is  a  letter  which  I  wrote  to  Mr. 
Powell  on  November  1,  1940. 

Q.  And  all  these  letters, — these  three  letters  are 
the  original  letters,  although  they  are  on  thin  paper? 

A.     They  are. 

Mr.  Ball:  I  think  that  we  might  offer  into  evi- 
dence Respondent's  Exhibit  No.  10.  Let  me  ask  one 
further  question. 
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Q.  (Mr.  Ball,  continning)  Tlie  occasion  for  writ- 
ing this  letter  was  w^hat? 

A.  I  received,  a  letter  on  October  28,  1940,  from 
Mr.  Powel],  in  which  he  enclosed  a  copy  of  the  con- 
tract which  had  been  submitted  by  the  Warehouse- 
men's Union;  and  this  Avas  in  answer  to  his  letter. 

Q.  Did  you  have  occasion  later  on  to  discuss 
^vith  Mr.  Powell  as  to  the  contents  of  this  letter, 
and  whether  he  had  carried  out  the  instructions 
therein  contained  ? 

A.  Yes.  He  received  it,  and  he  carried  out  the 
instructions. 

Mr.  Walker:  I  have  no  objection. 

Mr.  Landye:  No  objection. 

Trial  Examiner  Bokat:  There  being  no  objec- 
tion, it  will  be  received  and  marked  in  evidence. 

[486] 
(Whereupon       the       document       heretofore 
marked   as   Respondent's   Exhibit   No.    10   for 
identification  was  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  10 

Chicago 

Nov.  1,  1940 
Mr.  W.  B.  Powell 
LaAv  Department 
Oakland,  Calif. 

Re:  Warehousemen's  Union — Portland 
I  have  your  letter  of  October  28th  together  with 
attached  copy  of  the  agreement  proposed  by  the 
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union.    Inasmuch   as   this   agreement  more  or   less 

follows  the  usual  form  there  is  probably  nothing 

which  I  can  add  to  your  present  thinking  on  the 

matter. 

It  seeius  to  me  that  a  statement  such  as  that  con- 
tained in  the  first  sentence  of  Article  1  is  really  a 
statement  of  fact  and  is  not  a  matter  upon  which 
the  parties  are  free  to  agree  or  not  agree.  If  the 
Union  desires  a  statement  of  this  nature  in  the 
agreement  I  believe  that  it  should  be  stated  in  the 
form  of  a  fact  in  a  prelimhiary  "Whereas"  clause 
rather  than  in  the  body  of  the  agreement.  Also,  I 
don't  believe  that  we  should  agree  that  any  employee 
or  class  of  employees  should  or  should  not  be  mem- 
bers of  the  Union  as  set  forth  in  the  second  sentence 
of  Article  1.  We  should  leave  it  to  the  unilateral 
decision  of  the  Union  whether  or  not  superinten- 
dents should  be  members  of  the  Union. 

The  preferential  hiring  and  Union  shop  provi- 
sions of  Article  2  are  not  acceptable.  On  a  matter 
such  as  this  where  our  objection  is  to  the  substance 
of  the  proposal  rather  than  to  the  form  in  which 
it  is  presented  or  with  respect  to  some  details,  it 
seems  to  me  that  there  is  no  obligation  ujion  us  to 
make  a  counterproposal.  In  other  words,  there  is 
nothing  in  the  nature  of  a  miion  shop  or  a  prefer- 
ential shop  which  is  acceptable  to  us  which  could 
possibly  form  the  basis  of  any  counterproposal. 

The  standards  of  hours  and  wages  discussed  by 
Articles  3  and  I  of  the  agreement  are  largely  local 
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and  the  company's  position  on  these  would  largely 
dei^end  upon  our  policy  of  meeting  the  wage  and 
hour  standards  of  responsible  competition  in  the 
comnumity.  Overtime,  however,  at  the  rate  of  time- 
and  a  half,  should  undoubtedly  be  figured  upon  a 
weekly  basis  of  forty  hours  a  week  rather  than  upon 
a  daily  basis. 

Article  6  appears  to  be  ambiguous.  I  am  not  at 
all  sure  of  wdiat  they  are  trying  to  say.  Also,  it 
seems  from  the  wording  of  the  Article  that  they 
are  talking  about  something  w^hich  may  or  may  not 
hai^pen  in  the  future  and  are  not  bargaining  over 
present  working  conditions. 

There  may  be  some  peculiar  situation  in  Portland 
at  which  Article  7  is  aimed  and  I  would  hesitate 
to  express  an  opinion  without  knowing  all  the  facts. 
It  w^ould  seem,  however,  that  imder  normal  condi- 
tions an  employee  should  not  be  w'orked  more  than 
five  consecutive  hours  without  a  meal  period. 

Section  1  of  Article  8  is  again  merely  a  restate- 
ment of  a  requirement  of  the  law  and  therefore  can- 
not be  the  result  of  bargaining.  If  such  a  statement 
has  any  place  in  the  contract  at  all  it  would  be  in 
a  preliminary  ''Whereas"  clause.  Sections  2  and  3 
of  Article  8  are  subject  to  substantive  objections 
with  which  you  are  well  acquainted. 

With  regard  to  Article  9,  I  would  feel  perfectly 
free  to  explain  to  the  Union  that  the  Company  has 
no  seniority  policy  in  the  sense  that  ''seniority" 
is  understood  by  the  Union  and  that  we  do  not  pro- 
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pose  to  adopt  such  a  policy  at  this  time.  When 
pushed  for  a  statement  of  our  position  on  this  sub- 
ject, I  have  often  stated  that  the  Company's  policy 
is  rather  an  intangible  one  and  difficult  to  reduce  to 
words.  However,  it  may  be  stated  somewhat  as  fol- 
lows: "The  Company  will  determine  questions  of 
lay-off  and  re-hiring  on  the  basis  of  various  factors 
which  the  Company  considers  properly  pertinent  to 
the  appraisal  of  individual  employees  including 
such  factors  as  seniority,  proficiencj^,  adaptability, 
flexibility,  promotability,  ability,  age,  i^hysical  fit- 
ness and  marital  status."  I  fully  agree  with  one 
union  who  has  described  a  statement  quite  similar 
to  the  above  as  "What  a  mess  of  words".  Never- 
theless, it  represents  as  nearly  as  I  have  been  able 
to  reduce  it  to  words  the  Company's  policy  with 
regard  to  seniority,  and  we  all  realize  that  it  simply 
is  not  seniority  in  the  sense  that  the  Union  uses  the 
term. 

We  certainly  can  have  no  objection  to  the  first 
sentence  of  Article  11.  In  fact,  this  is  a  sentence 
Avhich  we  should  probably  insist  upon  being  in- 
cluded in  connection  with  any  agreement.  I  should 
say  that  we  have  no  objection  to  the  second  sen- 
tence of  Article  11,  and  that  the  third  sentence  is 
one  which  should  be  bargained  and  as  to  which  }'()u 
should  exercise  your  own  judgment  on  whether  to 
give  or  not. 

We  would  have  no  objection  to  Article  10  insofar 
as  it  pertains  to  our  i)ractice  on  vacations,  but  I  am 
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not  clear  as  to  what,  if  anything,  is  added  by  the 
hist  clause  of  the  sentence  providing  for  vacations 
of  not  less  than  one  week. 

We  have  no  objection  to  the  first  sentence  of 
Article  12. 

You  are  of  course  acquainted  with  our  position 
with  regard  to  a  Board  of  Arbitration  as  proposed 
in  Article  13. 

We  discussed  the  subject  of  Article  14  in  our 
telephone  conversation  the  other  evening  so  you  are 
acquainted  with  the  latest  thinking  on  this. 

I  anticipate  that  you  will  have  a  rather  interest- 
ing session  with  this  group  and  we  will  of  course 
appreciate  your  keexjing  us  advised  on  the  develop- 
ments. 

J.  A.  B. 

JOHN  A.  BARR 
JAB/s 


Trial  Examiner  Bokat:  All  right,  proceed. 

Q.  (Mr.  Ball,  continuing)  Now,  in  the  course  of 
your  discussions  with  Mr.  Powell,  about  the  Port- 
land negotiations,  did  you  ever  have  occasion  to 
discuss  the  problem  of  a  closed  shop? 

A.     Yes,  I  did. 

Q.  And  when  I  speak  of  a  closed  shop,  what 
meaning  do  you  attach  to  that  phrase? 

Mr.  Landye:  I  will  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 
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Trial  Examiner  Bokat:  I  will  overrule  it  at  this 
time. 

A.  To  me,  a  closed  shop  means  some  arrangement 
whereby  it  is  necessary  for  the  employees  to  belong 
to  the  union  involved  in  order  to  secure  and  main- 
tain their  employment  with  their  employer.  It  is 
sometimes  referred  to,  and  quite  commonly,  as  a 
imion  shop  or  preferential  hiring.  In  fact,  there  are 
many  phrases  which  are  commonly  used,  all  of  which 
properly  mean  "closed  shop". 

Trial  Examiner  Bokat :  To  you  ? 

The  Witness:  That  is  right. 

Q.  (Mr.  Ball,  continuing)  It  is  in  such  a  sense 
that  you  have  employed  the  word  in  your  instruc- 
tions to  Mr.  Powell?  [487] 

A.     That  is  right. 

Q.  Have  you  advanced,  or  what  instructions 
have  you  given  as  to  the  attitude  Mr.  Powell  should 
take  in  these  negotiations  towards  a  closed  shop? 

A.  I  have  told  Mr.  Powell  that  we  wei/e  not  in 
favor  of  a  closed  shop,  and  that  we  could  not  agree 
to  closed  shop  proposals  which  were  made  to  us  in 
Portland  by  both  the  Warehousemen's  I^nion  and 
the  Retail  Clerks'  Union,  and  I  told  him  Avhy  we 
took  that  position,  and  i:)ointed  out  to  him  why  the 
closed  shop, 

Mr.  Landye:  I  don't  want  to  be  renewing  uiv 
objection  all  the  time,  but  all  these  conversations 
between  the  witness  and  Mr.  Powell  are  absolutely 
hearsay  of  the  worst  kind;  we  were  not  there,  and 


634  Nat'l  Labor  Relations  Board 

(Testimony  of  John  A.  Barr.) 

we  have  no  chance  to  adequately  examine  on  what 
Mr.  Powell  may  have  said.  I  realize  now  that  he  is 
stating  what  he  said,  but  I  know  what  it  is  leading 
up  to. 

Trial  Examiner  Bokat :  I  will  let  it  stand  as  one 
of  the  instructions  given  by  him  to  one  of  his  subor- 
dinates on  labor  relations  here  in  Portland. 

A.  (Witness  continuing)  I  said  that  we  were 
opposed  to  a  closed  shop,  because  it  unreasonably 
restricted  the  freedom  of  the  management's  choice 
of  employees.  It  is  one  of  the  responsibilities  of  the 
management  to  choose  the  best  and  most  avaihible 
employees  for  the  jobs  available,  and  it  is  not  in 
the  interests  of  efficient  management  that  the  door 
should  be  [488]  closed  to  that  group  who  either 
are  not  members  of  the  union  or  who,  for  some 
reason,  will  not  become  members  of  the  union. 

Mr.  Landye:  I  move  to  strike  the  whole  answer 
on  the  ground  that  it  calls  for  an  opinion  and  con- 
clusion of  the  witness. 

Trial  Examiner  Bokat:  There  is  merit  to  the 
objection,  but  I  am  going  to  deny  the  motion. 

A.  (Witness  continuing)  I  stated  that  we  were 
opposed  to  the  closed  shop,  secondly,  because  we  felt 
that  each  employee  should  be  free  to  exercise  his 
own  individual  choice  as  to  whether  he  would  or 
would  not  belong  to  a  labor  organization. 

Mr.  Landye:  May  I  renew  my  objection  again  at 
this  i)oint? 
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Mr.  Ball:  May  we  have  the  complete  answer, 
and  then  he  can  make  the  objection  afterwards? 

Trial  Examiner  Bokat:  Let  him  complete  the 
answer. 

A.  (Witness  continuing)  Further,  as  the  law 
restrains  us  from  using  our  economic  power  to  re- 
strain employees  in  any  way  from  becoming  mem- 
bers of  a  labor  organization,  by  the  same  token,  we 
feel  that  we  sJiould  not  coerce  them  to  become  mem- 
bers of  any  union. 

Trial  Examiner  Bokat:  Is  that  what  you.  told 
Ml'.  Powell,  or  is  that  your  philosophy? 

The  Witness:  It  is  both.  I  have  told  Mr.  Powell 
that.  I  also  told  Mr.  Powell  as  a  third  reason  f(n* 
our  being  opposed  to  a  closed  shop,  that  the  closed 
shop  tends  to  create  a  monopoly  in  the  labor  mav- 
ket,  which  we  feel,  is  economically  unsound.  [489] 

Fourthly,  we  feel  that  if  the  luiion  in  question  is 
worth  while,  or  is  a  worthwhile  organization  fr(>]n 
the  employees'  standpoint,  that  they  will  join  it; 
that  is.  the  employees  will,  of  their  own  volition, 
because  it  is  in  furtherance  of  their  own  interests 
voluntarily  to  join  the  uniou,  and  in  that  case,  the 
jn-otectiou  of  a  closed  shop  is  not  uecessary. 

If,  on  the  other  hand,  the  union  is  not  worthwliile 
froui  the  em^doyees'  standpoiu.t,  then  it  doe^,  ]'iA- 
deserve  the  protection  of  the  closed  shop. 

Q.  (Mr.  Ball,  continuing)  Bid  you.  at  auy  tiuK^ 
instruct  Mr.  Powell  to  state  those  reasons  ns  the 
com])any''s  ])osition  in  the  conrse  of  the  collecti^'c 
barsfaining  discussions? 
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A.  Not  specifically.  However,  I  have  told  Mr. 
Powell  that,  on  many  occasions,  that  he  should  state 
the  company's  position  fully  with  regard  to  any  de- 
mands which  were  made  by  the  union. 

Q.  What,  if  any,  discussion  have  you  had  with 
Mr.  Powell  VN-ith  reference  to  the  negotiations  on  the 
subject  of  seniority? 

Mr.  Landye:     Same  objection. 

Trial  Examiner  Bokat:  I  Avill  make  the  same 
ruling. 

A.  I  have  told  Mr.  Powell  in  that  regard,  that 
the  compam^  has  no  principle  of  seniority,  as  tliat 
term  is  used  by  the  unions,  in  the  sense  of  strict 
seniority.  I  have  told  him,  however,  that  the  com- 
pany does  recognize  seniority  or  length  of  service 
in  determining  lay-ot¥s,  but  not  as  a  sole  determin- 
ing factor,  but  that  it  considers  seniority  or  length 
of  service  [490]  as  one  factor  along  with  the  ability 
and  proficiency  of  the  employees  involved. 

Q.  (Mr.  Ball,  continuing)  In  the  course  of 
your  instructions  and  discussions  with  Mr.  Powell 
over  the  handling  of  the  discussions  here  in  Port- 
land,, have  you  had  opportunity  to  discuss  with 
him  such  matters  as  arbitrations,  or  any  other  sub- 
ject matter  relating  thereto  ?  A.     Yes. 

Q.  A¥hat  has  been  the  subject  of  tliose  discn.s- 
sions  witli  Mr.  Powell  ? 

A.  I  have  told  Mr.  Powell  that  the  company  v;;is 
opposed  to  tlie  principle  of  submitting  disputes  of 
that  nature  to  a  l)oard  of  arbitration  becan.se,  in 
the  first  place,  we  favored  the  handling  of  such  dis- 


vs.  Montgomery  Ward  S  Co.  637 

(Testimoii}^  of  John  A.  Barr.) 

piites  by  a  process  of  negotiation  directly  with  the 
nnion  rather  than  b}^  arbitration.  In  tlie  second 
place,  we  don't  feel  that  the  management  could  sat- 
isfy its  obligation  as  manager  and  at  the  same  time 
surrender  its  decision-making  power  to  a  third  or 
independent  j^erson  or  body  which  i)erso]i  or  body 
is  not  responsible  to  the  company. 

Q.  Wliat  is  the  fact  as  to  whether  or  not  Mont- 
gomery Ward  lias  any  labor  contracts  containing  a 
closed  shop  clause? 

A.  Montgomery  Ward  does  not  have  any  labor 
contract  with  a  closed  shop  clause  in  it. 

Q.  Have  you  at  any  time  had  occasion  to  discuss 
with  Mr.  Powell,  in  connection  with  the  Portland 
negotiations,  the  subject  of  counter  ]^roposals,  so- 
called,  aud  if  so,  what  [491]  has  been  the  course  of 
those  discussions? 

A.  Yes.  T  have  discussed  the  matter  of  couuter 
])r()i)(>sals  with  Mr.  Powell  at  some  length.  T  have 
told  Mr.  Powell  that,  in  my  opinion  and  in  the  o])in- 
iou  of  the  company,  counter  proposals  were  not 
necessary  to  the  process  of  bargaining,  I  pointed 
out  to  him  that  counter  ])roposals,  in  the  sense  of 
making  an  offer  to  the  Pnion  which  offers  sonie- 
thing  over  aud  above  the  status  quo  so  far  as  the 
existing  wages,  hours  and  working  conditions  are 
concerned,  are,  of  course,  not  necessary,  and  should 
never  be  made  unless  they  are  actually  .justified 
from  au  economic  staudnoint. 
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I  have  also  pointed  out  to  Mr.  Powell  that  a  coun- 
ter proposal  in  any  formal  written  manner  stating 
only  the  status  quo  condition  should  not  be  made 
during"  the  process  of  bargaining  at  any  point  until 
it,  or  rather,  when  it  did  not  appear  that  STich  a 
proposal  would  be  suitable  to  the  union,  because,  in 
my  opinion,  to  do  so  would  be  poor  bargaining,  and 
would  weaken  the  position  of  the  company  as  part}' 
to  the  bargaining  process. 

1  have  also  stated  to  Mr.  Powell  that,  in  the 
absence  of  some  special  circumstances,  at  least, — 
circumstances  which  do  not  exist  in  the  Portland 
situation,— that  the  bargaining  should  be  ke|)t  ou 
an  oral  basis,  because,  by  so  doing,  the  negotiations 
would  be  more  flexible ;  I  have  told  him  that  during 
the  initial  stages  of  bargaining,  when  the  parties 
were  not  in  substantial  agreement,  the  exchange  of 
formal,  written  [492]  proposals  or  counter  pro- 
posals, was  not  only  a  waste  of  time  but  actually 
destroys  their  flexibility.  I  have  stated  to  Mr. 
Powell  that  it  was  only  after  the  ])arties  to  the  bar- 
gaining process  were  m  substantial  agreement  on 
the  major  ])oiiit  being  bargained,  that  it  was  a]v 
propriate  for  the  parties  to  then  take  an  interest 
in  the  particular  wording  of  the  provisions  of  the 
contract  being  bargained,  and  that  then  was  the 
time  to  reduce  the  matters  being  bargained  prefer- 
ably ou  an  oral  basis,  to  writiug;  i\m\  that  that  stage 
was  never  reached  in  Portland,  to  my  mind. 
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Q.  What  instructions,  if  any,  have  you  given 
Mr.  Powell  further  in  regard  to  counter  proposals  1 

I  will  withdraw  my  question. 

A.  Mr.  Powell  specifically  asked  me  during  the 
coTirse  of  bargaining  here  in  Portland  whether  or 
not  a  written  counter  proposal  should  be  made, 
stating  at  the  time  that  the  representatives  of  the 
union  had  asked  him,  or  rather,  the  com])any,  for 
a  counter  proposal;  and  I  instructed  Mr.  Powell 
that  he  should  not  submit  a  written  counter  pro- 
posal at  that  time. 

Q.  What  instructions,  if  any,  have  you  given 
Ml*.  Powell  with  reference  to  his  handling  of  the 
Portland  situation,  with  regard  to  stating  the  Com- 
pany's position  with  respect  to  any  demands  made 
by  the  ITnion  which  the  company  considered  objec- 
tionable ? 

A.  I  have  told  Mi*.  Powell  on  several  occasions 
that,  as  to  any  demand  which  any  union  might  make 
of  the  company,  that  we  should  [493]  state  to  the 
Union  the  Company's  position  with  regard  to  that 
demand  full}^  and  that  he  should  state  to  the  ITnion 
that,  if  they  wanted  to  consider  tliat  as  a  comiter 
proposal,  we  had  no  objection,  of  course,  to  thixi ; 
that  all  we  could  do  with  regard  to  any  demand 
made  u])on  the  company  was  to  state  to  the  ITnion 
our  attitude  towards  it,  and  if  they  cared  to  con- 
sider the  stateinent  of  our  attitude  towards  it,  or 
any  suggestions  that  we  may  have  made  with  re- 
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gard   to   it   as   a  counter  proposal,   they   were,   of 

course,  at  liberty  to  do  so. 

The  label  "counter  proposal",  I  suppose, 

Mr.  Walker:  Nov/,  let  me  object.  Isn't  that, — 
is  that  phrase  that  is  about  to  be  stated  by  the  wit- 
ness, prefaced  with  ''I  suppose",  actually  a  })art 
of  what  you  said  to  Mr.  Powell?  I  think  that  should 
be  clear,  although  I  am  objecting  to  this  whole  line 
of  testimony  as  irrelevant. 

Mr.  Landye:  We  are  getting  to  a  matter  of 
fairness  now.  This  has  gone  on  for  some  consider- 
able time.  I  am  going  to  object  to  this  whole  line, 
and  in  my  objection,  I  want  to  state  that  I  think 
that  we  should  have  what  was  said  and  done  in  the 
actu.al  negotiations,  and  not  a  statement  of  philoso- 
phy which  is  self-ser\dng  testimony  of  the  worst 
kind.  We  are  not  interested  in  what  he  told  Mr. 
Pow^ell.  We  have  no  way  of  fmding  out  any  of  this ; 
none  of  us  were  there.    This  can  go  on  indetinitel}'. 

Trial  Examiner  Bokat:  I  am  going  to  i)ermit 
him  to  state  [494]  what  he  instructed  Mr.  Povrell, 
and  accept  it  subject  to  some  connection.  I  assume, 
of  course,  Mr.  Powell  will  take  the  stand  and  carry 
on  where  this  gentleman  leaves  off  and  describe 
what  actually  took  place  in  the  Portland  negotia- 
tions, or  in  the  discussions,  if  you  prefer  t<)  cpJl  it 
thnt.   Let  us  proceed. 

Q.  (Mr.  Ball,  continuiup;)  Bid  you  have,  ou  nv.v 
occasion,  a  discussion  with  Mr.  Powell  in  comiection 
Avith  h.is  negotiations  at  Portland,  particularly  with. 
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relation  to  the  problem  of  an  agreement  on  certain 

sections  when  other  sections  were  not  agreed  upon? 

A.     Yes,  I  did. 

Q.  What  was  the  discussion  with  Mr.  Powell  in 
regard  to  that  ? 

A.  I  told  Mr.  Powell  that  in  bargaining  on  a 
trade  contract,  that  such  a  contract  could  only  be 
agreed  to  hi  its  entirety,  or  in  an  entire  agreement ; 
and  that  a  good  bargainer  should  never  agree  to 
any  one  section  of  a  eonti'act  so  long  as  other  ma- 
terial sections  of  the  proposed  contract  were  in  dis- 
agreement, because  a  change  in  one  working  con.di- 
tion  might  reflect  itself  in  other  working  conditions ; 
and  I  told  Mr.  Powell  in  his  bargaining  with  refer- 
ence of  a  contract,  if  such  a  clause  taken  u])  was 
apparently  agreeable  with  the  company,  or  any 
particular  section,  to  state,  in  substance,  "I  see  no 
present  objection  to  that  clause",  but  not  to  bind 
himself,  or,  through  him,  bind  the  company  to  that 
particular  clause  as  an  isolated  section  in  the  form 
of  an  agreement.  I  have  stated  tliat  to  [495]  Mr. 
Powell  several  times. 

Q.  Do  you  recall  having  met  Mr.  Estabrook  in 
Washington? 

A.  Yes,  I  met  Mr.  Estabrook  in  Washington  on 
Sunday,  September  8,  1940. 

Q.  What  was  the  substance  of  the  conversation 
that  you  had  witli  Mr.  Estabrook? 

A.  I  met  Mr.  Estabrook  at  the  ball  game  on 
Sund^l^^   afternoou    in   Washington.      The    meeting 
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was  a  chance  one,  and  it  was  quite  brief.  We  ex- 
changed greetings  of  the  day,  and  made  some  com- 
ment upon  the  game,  and  Mr.  Estabrook  then  made 
the  remark  that  he  didn't  want  to  talk  business  on 
Simday,  but  asked  me  if  he  could  have  an  appoint- 
ment with  me  in  Chicago,  on  his  way  back  to  the 
Coast.    I  said,  ''Yes,  I  will  be  glad  to  see  you." 

Q.  Did  he  sa_y  to  you  at  that  time  that  he  would 
see  you  on  his  way  back  to  the  Coast? 

A.    Yes. 

Q.     Did  he  see  you  on  his  way  back  to  the  Coast  ? 

A.  Approximately  two  weeks  later,  I  received 
a  call  from  Mr.  Estabrook.  He  said  that  he  was 
calling  from  New  York.  He  asked  for  an  appoint- 
ment which  was  arranged,  and  then  two  or  three 
days  later,  sometime  during  the  last  week  in  Sep- 
tember, Mr.  Estabrook  called  on  me  at  my  office 
in  Chicago. 

Q.     What  took  place  at  that  meeting'? 

A.  Mr.  Estabrook  said  that  he  was  on  his  way 
home,  that  he  had  [496]  been  away  for  several  weeks 
in  the  East,  and  that  he  wanted  to  negotiate  a  con- 
tract on  behalf  of  the  Warehousemen's  Union  in 
Portland,  and  he  wanted  to  ask  me  with  whom  he 
should  negotiate;  and  I  said  to  him  that  he  should 
negotiate  his  contract  with  Mr.  Powell,  who  was 
located  in  Oakland,  and  Mr.  Huddleston,  the  man- 
ager of  our  mail  order  house  in  Portland. 

He  said  that  he  thought  maybe  someone  in  Chi- 
cago would  be  the  proper  party  to  bargain  with  in 
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regard  to  a  contract,  and  if  that  was  so,  he  would  be 
glad  to  come  to  Chicago  for  that  purpose.  I  said 
^'no'^,  that  would  not  be  necessary,  that  Mr.  Powell, 
located  at  Oakland,  had  full  authority  to  negotiate 
for  the  company. 

Mr.  Estabrook  said  that  the  matter  had  been  de- 
layed somewhat  because  he  had  been  away  from, 
Portland  for  some  time  since  the  Labor  Board  cer- 
tification of  his  union,  but  that  w^hen  he  got  back 
to  Portland,  they  would  whip  up  a  contract,  as  he 
called  it,  and  that  they  would  want  to  meet  with  us. 

I  told  him  that  whenever  he  was  ready  he  should 
call  Mr.  Huddleston,  and  Mr.  Huddleston  w^ould 
immediately  call  Mr.  Powell,  and  that  I  was  very 
sure  a  meeting  could  be  arranged  shortly  thereafter. 

Mr.  Estabrook  asked  me  if  Mr.  Huddleston  and 
Mr.  Powell  would  actually  have  authority  to  nego- 
tiate with  his  union,  and  I  said  that  they  would  have 
such  authority.  I  stated  that  Mr.  Powell  had  full 
authority  to  negotiate  with  them.  Of  course,  [497] 
I  stated,  it  was  quite  possible  that  some  question 
or  some  problem  might  arise  during  the  course  of 
the  negotiations  which  Mr.  Powell  would  want  to 
take  up  with  me,  and,  I  stated,  if  such  a  situation 
should  arise,  it  would  not  imreasonably  delay  these 
things,  because  Mr.  Powell  could  get  in  touch  with 
me  quite  readily.  Mr.  Estabrook  said  that  was  per- 
fectly all  right  with  him.  He  stated  that  he  just 
wanted  to  ascertain  from  me  whom  the  bargaining 
should  be  done  with. 
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Q.  As  a  matter  of  fact,  did  Mr.  Powell  in  the 
course  of  negotiations  in  Portland  take  advantage 
of  discussing  with  you  problems  that  arose  on  policy? 

A.     He  did,  on  several  occasions. 

Q.  And  did  you  in  each  case  give  him  the 
answer  ? 

A.     I  did,  to  the  best  of  my  ability. 

Q.  At  that  time,  did  Mi*.  Estabrook  hand  you  a 
copy  of  the  proposed  contract? 

A.     No,  he  didn't. 

Q.  Did  he  make  any  reference  to  the  existence 
of  such  a  contract  at  that  time  % 

A.  He  didn't  say  directly  either  that  a  contract 
did  exist,  or  that  one  did  not  exist.  He  did  say  this : 
''When  I  get  back  to  Portland,  we  will  whip  up  a 
contract  and  then  I  will  want  to  talk  with  you." 
And  he  also  said,  ''Don't  be  scared  when  you  see  it. 
Of  course,  we  will  ask  for  more  than  we  expect  to 
get,  because  that  is  the  way  things  are  done."  [498] 

I  said,  "I  am  sure  that  you  can  arrange  for  your 
meeting  in  Portland  and  that  things  will  be  all 
right." 

Q.  Did  you  have  occasion  to  go  to  California  in 
December  of  1940  ?  A.     Yes,  I  did. 

Q.  On  what  dates  were  you  in  Oakland,  Cali- 
fornia ? 

A.  I  arrived  in  Oakland  on  December  10,  1940, 
and  left  Oakland,  I  believe,  on  December  20,  1940; 
and  I  was  in  Oakland  during  all  of  the  intervening 
period. 

Q.  Did  you  have  occasion  to  see  Mr.  Powell  when 
you  were  in  Oakland  at  that  time?  A.     I  did. 
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Q.  What  was  the  occasion  of  your  going  to  Oak- 
land at  that  time  ? 

A.  I  went  to  Oakland  to  consult  with  Mr.  Pow  ell 
regarding  several  matters  there ;  as  a  matter  of  fact, 
I  went  there  to  consult  with  Mr.  Powell  and  other 
company  representatives  at  that  point  with  regard 
to  the  labor  situation  which  had  developed  on  the 
Coast  during  the  two  weeks  prior  to  my  going  there. 

Q.  During  the  course  of  that  time  when  you 
were  on  the  Coast,  did  you  have  occasion  to  meet 
with  a  Mr.  Thomas  White  ? 

A.  Yes,  I  did.  I  met  with  Mr.  White  on  three 
occasions. 

Q.  At  any  time  during  those  meetings,  did  Mr. 
White  indicate  or  state  that  he  was  speaking  in 
those  discussions  with  you  on  behalf  of  the  Retail 
Clerks  or  the  Warehousemen,  or  both,  located  at 
Portland?  [499] 

A.  Yes,  he  did.  I  met  with  Mr.  White  on  the 
afternoon  of  December  11,  in  Oakland,  and  at  that 
time  he  expressly  said  that  he  was  fully  authorized 
to  speak  for  the  Warehousemen's  Union,  the  Re- 
tail Clerks'  Union  and  the  Office  Workers'  Union 
at  Portland,  as  well  as  the  imions  involved  in  the 
labor  dispute  at  Oakland. 

Q.  At  that  time,  did  he  indicate,  or  rather,  did 
he  later  indicate  if  he  did,  that  he  no  longer  pos- 
sessed such  authority? 

A.  He  gave  what  I  considered  to  be  an  indica- 
tion  of  that  the  following  day. 
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Q.     What  day  would  that  be  ? 

A.     December  12. 

Mr.  Landyo:  I  move  to  strilvo  that  as  an  opinion 
and  conclusion  of  the  witness. 

Trial  Examiner  Bokat:  I  think  that  you  had 
better  rephrase  the  question. 

Q.  (Mr.  Ball,  continuing)  What  did  Mr.  Wliite 
say  to  you  on  the  following  day? 

A.  On  the  following  day,  Mr.  White  said  that 
he  was  going  to  let  Jack  Estabrook  run  his  own 
show  in  Portland. 

Trial  Examiner  Bokat:    What  date  was  that? 

The  Witness :  December  12,  1940. 

Q.  (Mr.  Ball,  continuing)  And  do  you  know  of 
your  own  knowledge  what  time  it  was  that  Mr. 
Powell  left  Oakland  to  go  to  Portland,  in  the  month 
of  December?  [500] 

A.  As  I  recall  it,  Mr.  Powell  left  Oakland  on 
December  12,  1940. 

Q.  And  before  he  left,  did  he  have  any  occasion 
to  discuss  the  matters  that  he  was  going  to  handle 
at  Portland? 

A.  In  a  general  way,  yes,  and  after  he  came  to 
Portland  we  w^ere  in  touch  with  each  other  by  tele- 
phone several  times.  Mr.  Powell  was  in  Portland 
December  13,  14,  15,  and  16.  As  I  recall,  he  returned 
to  Oakland  on  the  17th. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
have   ever  had   any   occasion   to   discuss  with   Mr. 
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Powell  the  Company's  wage  policy  with  respect  to 

the  Portland  negotiations  ? 

Mr.  Landye:  That  is  objected  to  as  leading,  very 
leading,  I  have  let  a  lot  of  this  go  in,  but  that  is 
very  leading. 

Trial  Examiner  Bokat :  Yes,  it  is,  but  I  am  going 
to  let  it  stand,  to  save  time. 

A.  I  have  discussed  the  company's  wage  policy 
on  several  occasions.  I  have  told  him  that  it  is  the 
company's  policy  to  pay  wages  which  are  as  high  or 
higher  than  the  wages  paid  by  competition  for  the 
same  or  similar  work  in  the  community.  I  have  told 
Mr.  Powell  that  it  is  one  of  his  responsibilities  to 
determine  that  the  policy  is  carried  out, — to  ascer- 
tain what  the  facts  are  and  to  see  that  the  policy 
is  being  carried  out,  or,  rather,  to  ascertain  if  the 
policy  is  being  carried  out,  whenever  any  question 
is   raised   concerning  the   company's   wages.    [501] 

Q.  Have  you  at  any  time  had  any  occasion  to 
discuss,  with  reference  to  the  Portland  situation, 
the  company's  policy  with  resjiect  to  grievances? 

Mr.  Walker:    I  will  object  to  that  as  immaterial. 

Trial  Examiner  Bokat :  Overruled. 

A.  I  have  told  Mr.  Powell  that  it  is  the  feeling 
of  the  company  that  grievances  of  the  employees,  or 
groups  of  employees  should  be  heard  and  considered 
by  the  management  of  the  company;  that  the  com- 
pany was  always  glad  to  receive  and  consider  griev- 
ances of  any  group  of  employees,  or  of  any  indi- 
vidual employee. 

Q.     (Mr.  Ball,  continuing)    What  instructions,  if 
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an}^,  have  you  given  him  as  to  the  action  to  be  taken 

on  such  grievances'? 

Trial  Examiner  Bokat:  There  is  no  issue  in  this 
case  concerning  grievances,  so  far  as  I  can  see.  I 
want  to  save  time.  We  are  involved  more  with  the 
actual  bargaining  negotiations,  which  might  have  the 
question  of  grievances  only  as  an  incidental  matter 
to  the  negotiations,  or  as  a  part  of  the  negotiating 
process  in  negotiating  a  contract. 

Mr.  Ball:   I  take  it  that  this  subject  is  ruled  out. 

Trial  Examiner  Bokat:  I  don't  want  to  prevent 
you  from  going  ahead,  but  I  don't  think  that  it  is 
within  the  issues. 

Mr.  Ball:  Except  that  the  proposed  contracts 
submitted  have  some  reference  to  grievances  pro- 
cedure. 

Trial  Examiner  Bokat:  Yes,  I  understand  that, 
and  I  mentioned  [502]  that,  I  believe.  However,  it 
has  more  to  do  with  the  process  of  bargaining  rather 
than  any  specific  grievances  that  may  be  presented 
by  the  employees.  I  will  let  him  answer  the  ques- 
tion. I  don't  want  to  limit  you  whatsoever,  and  I 
want  to  give  the  respondent  every  opportunity  to 
defend  itself  against  the  charges. 

The  Witness:  I  would  like  to  have  the  question 
read.  I  have  lost  the  trend. 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.  I  have  stated  that  if  any  grievances  arise,  or 
any   grievance   is   submitted   by   any  employee,   or 
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group  of  employees,  it  can  be  looked  into  and  con- 
sidered promptly,  and,  if  it  is  found  that  some 
corrective  action  is  justified,  it  should  immediately 
be  done.  I  have  stated  that  to  Mr.  Powell  on  many 
occasions,  and  that  this  action  should  be  taken  re- 
gardless of  whether  the  grievances  were  presented 
by  an  employee  who  is  a  member  of  the  union  or  an 
employee  who  is  not  a  member  of  the  union,  or 
whether  it  was  presented  by  a  group  of  employees 
who  are  members  or  not  members  of  the  union ;  that 
is,  the  fact  of  their  membership  should  not  have  any 
effect  upon  the  company's  action  in  remedying  any 
situation  which  the  conditions  justify  remedying. 

(Thereupon  documents  were  marked  as  Re- 
spondent's Exhibits  11  and  12,  respectively,  for 
identification.)  [503] 

Q.  (Mr.  Ball,  continuing)  I  hand  you  what  the 
reporter  has  marked  as  Respondent's  Exhibits  11 
and  12,  and  ask  you  if  you  know  what  they  are;  if 
so,  tell  the  Examiner  and  the  reporter. 

A.  Exhibit  11  is  a  page  from  the  Oregon  Journal 
of  Friday,  March  21,  1941,  apparently  page  15.  It 
contains,  among  other  things,  an  advertisement 
which  was  run  in  the  paper  on  that  date  by  Mont- 
gomery Ward. 

Q.     How  about  the  other  one  ? 

A.  Exhibit  12  is  a  page  from  the  Oregonian  of 
March  22,  1941,  which  contains,  among  other  things, 
the  statement  of  Montgomery  Ward's  position. 
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Q.  In  short,  it  is  an  advertisement  in  that  issue 
of  the  paper?  A.     That  is  correct. 

Mr.  Ball :  I  will  offer  Exhibits  11  and  12. 

Mr.  Walker:  I  will  object  to  them  on  the  ground 
that  they  are  hearsay,  self-serving  declarations,  and 
incompetent,  irrelevant  and  immaterial. 

Mr.  Landye:   Same  objection. 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection and  receive  them  in  evidence,  with  this  modi- 
fication: that  I  am  not  accepting  them  as  proof  of 
the  facts  contained  therein,  but  merely  proof  of  the 
fact  that  Montgomery  Ward  &  Company  did  place 
those  advertisements  in  the  paper  on  the  dates  [504] 
indicated,  as  indicated  by  the  exhibits. 

Mr.  Ball:  There  is  no  question  about  the  fact  that 
those  ads  were  run  by  Montgomery  Ward  ? 

Mr.  Walker:   No. 

Mr.  Landye :  No. 

Trial  Examiner  Bokat:  I  think  there  is  no  ob- 
jection on  that  ground.  With  the  modifications  that 
I  have  stated,  they  will  be  received  in  evidence. 

(Whereupon  the  documents  heretofore 
marked  as  Respondent's  Exhibits  11  and  12,  re- 
spectively, for  identification,  were  received  in 
evidence.) 
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RESPONDENT'S  EXHIBIT  No.  11 

[Oregon  Journal,  Friday,  March  21,  1941] 

MONTGOMERY 
WARD'S  POSITION  ... 

in  regard  to  the  picketing  now  in  progress  at  its 
Portland  Retail  Store  and  Mail  Order  House  is 
based  upon  the  following  simple  facts : 

1.  Ward's  Portland  Store  and  Mail  Order 
House  were  picketed  December  7,  1940.  This 
was  the  result  of  Ward's  refusal  to  agree  to  a 
closed  shop.  No  dispute  existed  as  to  wages  or 
hours. 

2.  Wards  has  been  denied  service  by  the 
truck  lines  since  December  7,  1940,  and  by  the 
railroads  since  December  22,  1940. 

Because  of  this  refusal  of  service  Wards  has 
been  unable  to  ship  or  receive  merchandise  by 
truck  or  rail  since  these  dates. 

3.  Wards  has  acceded  to  all  requests  for 
bargaining  conferences  which  have  been  made. 
Wards  stands  ready,  as  it  always  has,  to  bargain 
with  any  organization  which  represents  a  ma- 
jority of  its  employees. 

4.  Wards  will  reduce  to  writing  and  sign 
any  agreement  reached  as  a  result  of  such  bar- 
gaining. 

5.  Wards  has  not,  and  will  not,  discriminate 
against  any  of  its  employees  because  of  their 
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menibersliip   or  non-membership   in  any  labor 

organization. 

MONTGOMERY  WARD  and  COMPANY 


RESPONDENT'S  EXHIBIT  No.  12 

[The  Oregonian,  Saturday,  March  22,  1941] 

MONTGOMERY 
AYARD'S  POSITION  .  .  . 

in  regard  to  the  picketing  now  in  progress  at  its 
Portland  Retail  Store  and  Mail  Order  House  is 
based  ux:>on  the  following  simple  facts : 

1.  Ward's  Portland  Store  and  Mail  Order 
House  were  picketed  December  7,  1940.  This 
was  the  result  of  Ward's  refusal  to  agree  to  a 
closed  shop.  No  dispute  existed  as  to  wages  or 
hours. 

2.  Wards  has  been  denied  service  by  the 
truck  lines  since  December  7,  1940,  and  by  the 
railroads  since  December  22,  1940. 

Because  of  this  refusal  of  service  Wards  has 
been  unable  to  ship  or  receive  merchandise  by 
truck    or   rail    since   these    dates. 

3.  Wards  has  acceded  to  all  requests  for 
bargaining  conferences  which  have  been  made. 
Wards  stands  read}^,  as  it  always  has,  to  bar- 
gain with  any  organization  which  represents  a 
majority  of  its  employees. 
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4.  Wards  ^^ill  reduce  to  writing  and  sign 
any  agreement  reached  as  a  result  of  such  bar- 
gaining. 

5.  Wards  has  not,  and  will  not,  discriminate 
against  any  of  its  employees  because  of  their 
membership  or  non-membership  in  any  labor  or- 
ganization. 

MONTGOMEEY  WARD  and  COMPANY 


Mr.  Ball :  That  is  all.  Your  witness. 
Trial  Examiner  Bokat :  Off  the  record. 
(Discussion  off  the  record) 
Trial  Examiner  Bokat :  We  ^^ill  recess  at  this 
time  mitil  7 :00  p.  m. 

(At  5 :55  p.  m.  the  hearing  was  recessed  until 
7:00  p.  m.)  [505] 

Evening  Session 
Trial  Examiner  Bokat:     The  hearing  will  please 
come  to  order. 

Mr.  Ball :     Will  you  mark  these,  please? 

(Whereupon  the  documents  hereinabove  re- 
ferred to  v\'ere  marked  f(^r  identification  as 
Respondent's  Exhibits  13.  14,  l.l  and  16,  respec- 
tively.) 

Trial  Examiner  Bokat:     Xow  you  can  offer  them 
all. 
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Mr.  Ball:     I  offer  in  evidence  Respondent's  Ex- 
hibits 13,  14,  15  and  16 ;  exhibits  14,  15  and  16  being- 
produced  in  response  to  the  request  of  Mr.  Landye. 
Trial  Examiner  Bokat:     And  there  is  no  objec- 
tion to  any  of  those  exhibits,  I  assume  ? 
Mr.  Landye:     No. 

Trial  Examiner  Bokat:  They  will  be  received 
and  marked  in  evidence. 

(AVhereupon  the  documents  heretofore  marked 
for  identification,  respectively  as  Respondent's 
Exhibits  13^  14,  15  and  16  for  identification, 
were  received  in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  13 

Office  Workers!!  Retail  Clerks!! 

MONTGOMERY  WARD  &  CO. 

Retail  Clerks  and  Office  Workers  of  Mont2:omery 
Ward  and  Co.  are  requested  to  attend  a  meetins: 
called  in  their  behalf  at  8:00  P.M.,  Tuesday,  May 
14,  1940,  to  be  held  in  the  DeMolay  Room,  Lower 
Level,  Masonic  Temple,  S.W.  Park  Ave.,  between 
Madison  and  Main  Streets. 

Very  satisfactory  proGfress  is  being  made  in  our 
endeavor  to  organize  the  employes  of  your  store; 
howcA^er,  it  is  necessary  that  we  secure  additional 
applications  of  workers  in  these  two  departments. 

At  this  meeting  we  will  once  again  go  into  the 
matter  of  a  suitable  proposed  agreement  to  be  sub- 
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raitted  to  your  employer,  which  will  effect  all  work- 
ers in  these  two  classifications.  Come  and  discuss 
this  veiy  important  matter  with  us. 

Office  workers  includes  those  doing  clerical  w(n'k 
or  operating  any  type  of  office  equipment  in  the 
following  departments  or  offices :  Stock  record  office, 
Credit  office,  Order  office,  Retail  store  office.  Person- 
nel office,  and  the  following  departments:  Adjust- 
ment, Traffic,  Entry,  Mail  opening.  Index,  Pricing, 
Accounts  Payable,  Timekeeping,  Factory  Ordei*, 
House  Auditing,  Folder  billing,  Freiglit  billing, 
C.O.D.  billing  and  billers  in  Packing  department. 

Retail  clerks  includes  all  employes  actively  en- 
gaged in  handling  or  selling  merchandise  in  all  of 
the  'Retail  de])artments,  including  stockroom  men, 
salespeople,  window  trimmers,  catalogue-order  girls, 
etc. 

OFFICE  EMPLOYES  UNION 

Local  16821 
J.  HOWARD  HICKS, 

Secty. 
RETAIL  DEPT.  STORE  CLERKS 

UNION     Local  1257 
FRED  DIXON, 
Sectv. 
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RESPONDENT'S  EXHIBIT  No.  U 

Personal  &  Confidential 

Airmail 

Oakland,  California 
September  9,  1940 

Mr.  J.  A.  Barr 

Law  De]>artment 

Chicago,  Illinois 

Re:  Labor  Relations — Portland  Retail  Store 

Attached  is  a  copy  of  proposed  agreement  snb- 
mitted  by  tlie  Retail  Clerks  Union  in  Portland,  Ore- 
gon, to  Mr.  Barth  onr  store  manager. 

Mr.  Barth  stated  to  the  Union  that  he  would  have 
to  refer  tlie  agreement  to  the  Oakland  ofBce.  The 
Union  claims  that  959r  of  the  store  employees  are 
members  of  the  I'^nion,  whereas  Mr.  Barth  believes 
that  at  the  present  time  the  Union  does  not  have  a 
50%  membership. 

Of  course,  when  we  enter  into  a  bargaining  ses- 
sion with  the  Union  we  want  to  raise  the  question 
of  appropriate  unit  and  the  question  of  re])reseu- 
tation.  However,  I  presume  that  after  we  have 
raised  those  questions  we  should  remain  v^'illing  to 
discuss  tlie  terms  of  the  proposed  agreement. 

Will  you  i)lease  let  uie  know  the  ])resent  thinking 
in  regard  to  arbitration  clauses. 

W.B.P. 

W.  B.  POWELL 
WBP:RI)  Law  Department 

Enc. 

Ans.  9/11/40 


vs.  Montgomery  Ward  &  Co.  657 

(Testimony  of  John  A.  Barr.) 

(Respondent's  Exliibit  No.  14  continued) 

DEPARTMENT  STORE 

WAGE  SCALE  AND  AGREEMENT 

of 

RETAIL  CLERKS  UNION,  LOCAL  1257 

Retail  Clerks  International  Protective  Assn. 

Between  ,  of  Portland,  Oregon 

and  Local  No.  1257  Retail  Clerks  International  Pro- 
tective Association,  of  PoT'tland,  Oregon,  Affiliated 
v/itli  the  A.  F.  of  L. 

This  Agreement,  mutiially  made  and  entered  into 
this  day  of  ,  1940,  by  and  be- 
tween   of  Portland,  Oregon, 

Party  of  the  Pirst  Part,  aiid  the  Retail  Clerks  In- 
ternational Protective  Association,  lA:)cal  No.  1257, 
of  Portland,  Oi-egon,  Party  of  the  Second  Part, 
to-wit  : 

Section  1.  Emjdo^^ers  shall  be  entitled  to  employ 
or  hire  any  em]:)loyees,  provided,  however,  that  such 
employees  shall  make  application  within  two  (2) 
weeks  after  being  emplo,yed  to  become  a  member  of 
the  Union  and  if  satisfactory  to  the  employer  and 
found  worthy  by  the  I^nion  he  will  ])e  admitted  to 
full  membership  in  the  Union. 

(a)  A  temporary  working  permit  good  foi'  thirty 
(30)  days  only  shall  be  secured  by  all  new  or  extra 
salespeople,  not  members  of  the  Union  at  the  time  of 
employment,  provided  they  are  employed  more  than 
one  (1)  day.  No  working  permits  shall  be  issued 
"imtil  all  available  regular  employees  of  the  company 
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are  restored  to  full  time  service  if  competent,  and 
available.  All  new  steady  employees  working  half 
time  or  in  excess,  shall  be  issued  a  permit  for  thirty 
(30)  days  only,  at  the  expiration  of  which  time  they 
shall  affiliate  with  the  Union,  provided,  they  are  still 
employed  half  time,  or  in  excess.  Regular  extra 
employees  who  are  employed  less  than  half  time 
shall  secure  a  working  permit  from  the  Union  the 
first  of  every  month. 

Section  2.  All  persons  employed  by  the  Party 
of  the  First  Part  who  are  actively  engaged  in  sell- 
ing shall  be  members  of  the  Retail  Clerks  Union, 
Local  No.  1257,  and  all  other  employees  as  desig- 
nated by  ensuing  classifications  shall  be  members  of 
Local  1257.  Window  trimmers  and  assistants;  mail 
order  department  employees;  floor  cashiers;  outside 
salesmen;  marking  room  employees;  bundle  wra]> 
pers;  and  all  other  employees  not  coming  under 
the  jurisdiction  of  any  other  Union,  except  execu- 
tives. The  exception  of  the  executives  are  to  be 
agreed  upon  between  the  Business  Represeiitative 
of  the  Union  and  the  Rej^resentative  of  the  employ- 
er. 

Section  3.  No  male  employee  shall  be  discharged 
and  replaced  by  a  female  employee  unless  the 
female  emi)loyee  shall  receive  the  mininuun  wage 
for  men  as  classified.  This  shall  not  apply  when 
a  male  employee  leaves  the  company  of  his  own 
accord  or  is  dismissed  for  good  and  sufficient  rea- 
son. 
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Section  4.  No  regular  full  time  and  no  regular 
part  time  employee  shall  sul¥er  any  reduction  of 
pay  or  be  required  to  make  uj)  any  time  for  holi- 
days, the  following  holidays  are  to  be  observed; 
New  Year's  Day;  Memorial  Day;  Fourth  of  July; 
Thanksgiving  Day ;  Labor  Day ;  and  Christmas  Day, 
and  all  other  holidays  nationally  or  locally  observed 
by  the  stores  parties  to  this  agreement.  When  a 
holiday  falls  on  Sunday  the  following  Monday  shall 
be  observed. 

Section  5.  In  the  laying  off  of  help  due  to  slack- 
ness of  business  and  in  the  consequent  re-employ- 
ment, seniority  rights  shall  be  observed. 

Section  6.  A  mutually  agreeable  system  shall  ])e 
worked  out  between  the  employers,  parties  to  this 
agreement,  and  the  Union,  to  permit  the  Uuion 
activities  of  receiving  complaints  and  collecting  dues 
during  working  hours,  provided  that  such  activities 
shall  be  conducted  at  reasonable  times  and  so  as  not 
to  interfere  imreasonably  with  the  conduct  of  the 
employers'  business  or  interrupt  or  interfere  with 
the  ])erformance  of  work. 

Section  7.  There  shall  be  no  discrimination  by 
the  Employer  against  any  employee  or  ap])licant  on 
account  (^f  membership  in  or  activity  on  behalf  of 
the  Union. 

Section  8.  Dnly  authorized  representatives  of  the 
Union,  not  on  the  payroll  of  the  employer,  shall  be 
permitted   to  visit   the  stores,    for  the   purpose   of 
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observing  conditions  nnder  which  members  of  the 
Union  are  working,  and  to  see  that  the  agreement 
is  observed;  ])rovided  that  such  visits  shall  not  be 
made  during  rush  hours,  and  that  the  time  of  such 
visits  shall  be  first  arranged  with  the  Employer. 
The  Employer  agrees  to  cooperate  in  arranging  for 
such  visits  at  reasonable  times  and  to  name  two 
(2)  or  more  persons  in  each  store,  each  of  whom 
shall  have  authority  to  make  arrangements  for  sucli 
visits. 

Section  9.  Tlie  Employer  shall  provide  in  each 
store  a  bulletin  board  or  boards,  conveniently 
located,  for  the  posting  of  notices  of  official  business 
of  the  Union.  The  ITnion  agrees  that  it  will  not  dis- 
tribute handbills,  posters,  or  other  literature  within 
the  store.  The  Employer  will  provide  a  receptacle 
or  receptacles,  at  or  near  such  bulletin  board  or 
boards  in  which  the  Union  may  place  such  notices 
of  official  business  from  2  o'clock  on. 

Section  10.  For  the  j)urposes  of  this  agreement, 
employees  are  designated  as: 

(a)  Regulai-  full-time  employees 

(b)  Regular  short-hour  em])loyees 

(c)  Extra  employees 

They  are  defined  as  follows: 

(a)  Regular  full-time  employee  is  one  who  has 
been  employed  to  work  a  full  number  of  hours  each 
week.    Any  employee  continuously  employed  on  a 
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full-time   basis  by   tlie   Employer   for  at   least   six 
(6)  montlis  sliall  be  considered  a  regular  full-time 
employee. 

(b)  A  regular  short-time  employee  is  one  who 
has  been  em])loyed  regularly  less  hours  per  week 
tliaii  a  full  working  week.  Any  employee  who  has 
been  coutimiously  employed  hy  the  Employer  on  a 
slioi-t  liom^  basis  for  at  least  six  (6)  months  shall  be 
coil  sidereal  a  regular  short-hour  employee. 

(c)  An  extra  employee  is  one  employed  for  tem- 
porary work. 

(d)  a  break  of  service  sliall  not  ])revent  such 
sei'vicc  from  being  contimious  under  subdivisions 
(a)  or  (b)  of  this  section,  provided  that  six  (6) 
months  of  actual  service  shall  have  been  rendered 
within  a  total  ])eriod  of  two  (2)  years  from  com- 
mencement of  employment. 

Experience  shall  be  based  on  the  total  experience 
accmmilated  in  retail  stores  or  depai^tments  of  the 
same  classifications. 

(e)  It  is  understood  and  agreed  that  all  of  those 
employees  who  were  emplo_yed  as  regular  full-time 
employees,    or    regular    shortime    employees,    ns    of 

,  and  who.  at  the  time  of  signing  of 

this  agreemeut  will  not  have  had  six  (6)  moiitlis 
service  shall  automatically  be  rated  as  regular  full- 
time  em])loyees,  or  regular  short-hou.r  employees  as 
the  case  mav  be. 
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(f)  The  term  '^regular''  used  in  this  section, 
refers  to  the  status  of  an  employee  within  the  par- 
ticular establishment  in  which  he  is  working.  To 
attain  such  regular  status  the  employee  must  have 
had  six  (6)  months  of  continuous  employment,  as 
defined  above,  with  the  same  employer  in  Portland. 

Section  11.  (2)  Each  employee  shall  be  provided 
with  a  card  setting  forth  classification  of  employ- 
ment, wage,  and  daily  schedule  of  hours  of  employ- 
ment witli  the  starting  and  finishing  time  for  each 
day. 

(b)  Immediately  after  the  signing  of  this  agree- 
ment there  shall  be  established  a  Classification  Com- 
mittee composed  of  three  (3)  representatives  of 
the  Employer  and  three  (3)  representatives  of  the 
Union.  It  shall  be  the  duty  of  this  Committee  to 
pass  on  all  matters  pertaining  to  adjustments  of  the 
classification  of  employment. 

Section  12.  (a)  Fortj^-four  hours  completed 
within  six  days  shall  constitute  a  week's  work.  Em- 
ployees shall  be  placed  on  a  straight  time  schedule 
of  hours,  such  schedule  to  be  entered  on  employees' 
classification  cards.  Before  any  change  is  made  in 
any  such  schedule  one  week's  notice  shall  be  given 
to  the  employees  affected,  except  in  cases  of  emer- 
gency or  whei'e  the  change  is  mutually  agreed  to 
by  the  Employer  and  the  employees  affected. 

(b)  Overtime  shall  be  paid  for  at  the  rate  of 
time  and  one-half. 
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All  sales  or  transactions  are  to  be  completed  if 
they  are  taking  place  at  the  normal  quitting  time 
of  the  emjiloyee  without  payment  of  overtime. 

(c)  Overtime  shall  be  paid,  for  all  work  prior 
to  9:15  a.m.  or  after  5:45  p.m.,  as  the  case  may  be, 
and  except  in  the  case  of  those  employees  whose 
work  must  necessarily  be  performed  in  whole  or 
in  part  before  9:15  a.m.  or  after  5:45  p.m.  as  the 
case  may  be. 

(1)  Mail  openers  and  distributors,  sales  audit 
clerks,  cash  register  readers,  stock  distributors: 

(2)  Extra  wrappers,  packers,  parcel  post  and 
deliver}'  employees  who  on  Saturdays  are  required 
to  report  for  duty  after  1  p.m.: 

(3)  Employees  required  for  inventory  work  on 
one  night  in  January  and  one  night  in  July. 

(d)  Outside  salesmen,  collectors,  appraisers  and 
adjusters  shall  be  exempt  from  all  limitations  of 
hours  except  w^hen  required  to  do  inside  work. 

Section  13.  No  one  shall  be  sent  to  lunch  prior 
to  eleven  (11:00)  A.M.  Every  employee  shall  be 
sent  to  lunch  at  least  within  five  (5)  hours  of  the 
time  of  their  reporting  to  work.  Any  employee  w^ho 
works  in  excess  of  five  (5)  hours  without  lunch 
period  shall  receive  overtime  for  all  such  work  per- 
formed in  excess  of  five  (5)  hours.  All  sales  or 
transactions  shall  be  completed  if  they  are  taking 
place  at  the  time  the  person  is  to  go  to  lunch,  with- 
out the  payment  of  overtime. 
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Section  14.  When  a  company  doctor  pronomices 
an  employee  physically  unfit  to  carry  on  their  active 
duties  as  an  employee;  the  employee  shall  have  the 
right  to  demand  an  examination  by  an  outside  doctor 
supplied  by  the  Union.  If  the  two  doctors  are  un- 
able to  agree  on  the  diagnosis  they  shall  call  in  a 
third  doctor  and  the  decision  handed  down  by  the 
third  doctor  shall  be  binding.  The  cost  shall  be 
borne  equally  by  the  employer  and  the  Union. 

Section  15.  (a)  All  regular  employees  who  have 
been  in  the  service  of  the  employer  continuously  for 
one  year  shall  be  granted  a  minimum  of  one  week's 
vacation  wdth  pay.  All  regular  employees  who  have 
been  in  the  service  of  the  Employer  continuously 
for  two  years  shall  be  granted  a  minimum  of  two 
weeks '  vacation  with  pay.  In  cases  where  stores  have 
vacation  policies  w^hich  are  not  in  conflict  with  the 
foregoing  said  policies  may  be  retained.  Vacations 
shall  be  granted  between  April  1  and  October  1  or 
at  other  times  if  mutually  agreeable.  This  provision 
shall  be  effective  after  the  current  vacation  schedule. 

(b)  In  the  case  of  regular  short-hour  employees 
pay  for  the  vacation  period  shall  be  the  average 
weekly  pay  received  by  such  employee  during  the 
year  preceding  the  vacation. 

(c)  Leaves  of  absence  or  any  employee  called 
for  government  service  shall  be  granted  at  the  dis- 
cretion of  the  Employer,  and  when  so  granted  em- 
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ployee  shall  be  assured  of  his  return  to  employment 
without  loss  of  standing. 

Section  16.  Employers  shall  have  the  right  to 
discharge  any  emjDloyee  for  unbecoming  conduct, 
insubordination,  incompetency,  neglect  of  duty,  fail- 
ure to  perform  work  as  required  not  contrary  to 
the  terms  of  this  agreement,  or  to  observe  safety 
rules  and  regulations,  or  the  employer's  store  rules, 
which  shall  be  cons])icuously  posted.  If  any  em- 
ployee feels  he  has  been  unjustly  discharged,  he 
shall  have  the  right  to  a]jpeal  to  the  Adjustment 
Board. 

Section  17.  To  insure  that  full  and  fair  consid- 
eration be  given  all  employees  in  filling  vacancies  or 
new^  positions,  in  making  transfers,  promotion,  or 
wage  increases,  the  Employer  agrees  to  review  regu- 
larly the  records  of  all  employees. 

Section  18.  It  is  understood  and  agreed  that 
quota  systems  shall  not  be  used  as  the  sole  basis  for 
discharges. 

Section  19.  Stock  help  shall  be  provided  for  the 
Women's  Coat  Departments,  Yardage  and  Blankets. 

Section  20.  (a)  The  Employer  may  require 
sales  employees  to  do  non-selling  work  providing 
that  such  assignments  shall  not  be  made  during  the 
peak  hours  and  recognizing  at  all  times  the  common 
interest  of  the  Employer  and  of  sales  employees  in 
the  enjoyment  by  the  latter  of  all  reasonable  and 
practicable  opportunities   of  effecting  sales.   It  is 


t»GG  Nat'l  Labor  Relations  Board 

(Testimony  of  John  A.  Barr.) 

(Respondent's  Exhibit  No.  14  continued) 
f urtlier  agreed  that  such  assignments  shall  be  equi- 
tably distributed  between  the  various  members  of 
the  department. 

(b)  The  Employer  may  make  temporary  assign- 
ments of  non-selling  employees  to  do  selling  work 
during  peak  hours  or  seasons  only  but  keeping  in 
mind  also  the  common  interest  of  the  Employer 
and  of  the  selling  employees  in  the  enjoyment  by 
the  latter  of  all  reasonable  and  practicable  oppor- 
tunities of  otfecting  sales. 

Section  21.  If  compulsory  sales  or  educational 
meetings  are  held,  they  shall  be  on  the  Employer's 
time.  Provided,  however,  that  this  does  not  apply  to 
applicants  who  do  not  subsequently  report  for  work. 

Section  22.  All  contributions  to  charity  shall  be 
voluntary.  It  is  understood  and  agreed  that  no  com- 
pulsion shall  be  placed  on  the  employee  to  force 
contributions. 

Section  23.  Not  oftener  than  once  a  month  sales 
employees,  upon  individual  request,  shall  be  fur- 
nished with  records  of  their  sales,  provided  such 
sales  are  individually  recorded. 

Section  21.  Department  heads,  buyers  and  assis- 
tant buyers,  making  sales,  shall  enter  the  same  on 
a  department  book,  such  sales  to  be  divided  equally 
among  the  employees  in  the  dej^artment,  provided, 
however,  that  where  a  department  head,  buyers  and 
assistant  buyer  have  their  own  books  this  principle 
.shall  not  apply. 
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Section  25.  An  enii)loyee  whose  earning  capacity 
is  limited  because  of  ijhysical  or  mental  handicap, 
or  other  infirmities,  may  be  employed  on  suitable 
work  at  a  wage  agreeable  to  the  Employer,  the  em- 
ploj^ee  and  the  Union. 

Section  26.  (a)  The  employer  agrees  to  pay 
all  fidelity  bond  premiums.  All  cash  deposits  or 
cash  bonds  in  lieu  of  fidelity  bonds  now  in  force 
AAill  be  returned  to  the  employees  so  affected  at 
once.  No  employee  shall  be  required  to  pay  any 
premiums  on  public  liability  and  property  damage 
insurance  required  by  the  Employer,  and  covering 
the  operation  of  an  automobile  while  used  in  the 
Employer's  business.  Charges  for  physical  exami- 
nations or  sales  training,  when  required  by  the 
Employer  shall  be  borne  by  the  Employer. 

(b)  Any  employee  using  his  automobile  for 
company  service  shall  be  compensated  at  the  rate 
of  five  (5)  cents  per  mile  for  all  miles  so  used  re- 
quired by  the  Employer. 

Section  27.  The  provisions  of  this  agreement 
shall  apply  to  all  departments  leased  or  subleased 
to  others  except  where  and  so  long  as  bona  fide 
agreements  or  leases  between  the  employers  and 
the  lessees  or  sub-lessees  in  force  at  the  date  of  this 
agreement  do  not  permit  such  application.  Subject 
to  the  exception  stated  in  the  preceding  sentence  of 
this   paragraph,  the   provisions   of   this   agreement 
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sliall  also  a])])ly  to  eni]:)loyees  acting"  as  demonstra- 
tor.s  or  selling'  jointly  for  the  Emj^loyer  and  others. 

Section  28.  Where  the  Employer  requires  em- 
ployees to  wear  identical  garb  as  to  style  or  fashion, 
when  such  gai'b  is  not  suitable  for  street  wear,  the 
Employer  shall  furnish  the  same.  The  Employer 
shall  also  provide  for  the  maintenance  of  such  garb. 

Section  29.  No  more  than  one  (1)  apprentice 
shall  be  employed  for  each  twenty  (20)  employees. 
These  apprentices  shall  be  reasonably  di^dded  among 
the  different  departments  of  the  store,  both  selling 
and  non-selling.  It  is  agreed  that  an  apprentice  is 
an  employee  having  less  than  six  (6)  months  experi- 
ence in  the  retail  trade,  who  receives  less  than  the 
minimum  wages  specified  herein  for  experienced 
employees  and  not  less  than  the  minimum  scale  for 
apprentices  as  herein  provided  for.  Time  served  in 
one  or  more  stores  as  an  apprentice  shall  be  cumu- 
lative. 

Section  30.  No  salary  rate  herein  provided  shall 
be  considered  other  than  a  minimum  wage,  and  no 
salary  rate  above  the  minimums  provided  herein 
shall  be  reduced. 

Before  any  Employer  terminates  Group  Insur- 
ance in  effect  at  the  signing  of  this  Agreement,  he 
shall  give  thirty  (30)  days'  notice  of  his  intention 
to  terminate  to  the  employees  affected. 
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Section  31.     The  following  are  agreed  classifica- 
tion,  minimum   weekly  and  nionthly  rates  of  pay 
thereof,   and   special  working  conditions   as  listed 
imder  the  specified  classifications  noted : 

I.     Men's  clothing 

$23.00 first  year  experience 

$25.00 second  year  experience 

52.00 thereafter 


(b)  Men's  Furnishing 

$22.50 first  six  months  experience 

$25.00 second  sic  months  experience 

$27.50 thereafter 

II.     Shoe  Department 

1.  Every  regular  male  employee  shall  receive  a 
minimum  wage  of  $27.50  per  week,  or  $119.50  per 
month.  Extra  help  shall  receive  a  minimum  wage 
of  $5.00  per  day. 

2.  Every  part  time  employee  shall  receive  a 
minimum  wage  of  seventy-five  (.75^)  cents  per  hour 
if  employee  works  less  than  a  full  day.  Any  em- 
ployee shall  not  work  less  than  four  hours  in  any 
one  day. 

3.  Every  female  employee  shall  receive  a  mini- 
mum wage  of  $22.50  per  week,  or  $97.50  per  month. 

4.  Every  part  time  female  employee  shall  re- 
ceive a  minimum  wage  based  on  the  above  minimum 
scale   in   proportion   to   the   number   of  hours   she 
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works  bears  to  the  full  day  and  shall  not  work  less 
than  four  hours  in  any  one  day. 

5.  Every  apprentice  shall  receive  a  minimum 
wage  as  follows: 

$12.50  per  week $54.16  per  mo first  six  months 

$17.50  per  week         $75.83  per  mo second  six  months 

$22.50  prr  weok $97.50  per  mo third  six  months 

$25.00  per  week       $103.88  per  mo fourth  six  months. 

6.  All  wages,  salaries  and  commissions  in  force 
at  the  time  of  the  making  of  this  contract,  greater 
than  the  minimum  wages  guaranteed  under  this 
contract,  shall  be  continued  in  force,  and  any  at- 
tempt on  the  part  of  the  employer  to  diminish  or 
cut  down  such  wages  or  either,  or  both,  shall  con- 
stitute a  breach  of  this  contract. 

7.  Disregard  the  monthly  pay  clause  if  store  is 
paying  by  w^eek. 

8.  Any  employee  reporting  for  work  at  opening 
time  shall  receive  a  full  day's  pay. 

III.     Women's  Ready  to  wear  and  Corsets 

Women  employed  in  Ready  to  wear;  suits,  coats, 
silk  dresses,  corseteers,  gloves,  piece  goods,  blankets, 
draperies,  and  hats  shall  receive  the  following  scale : 

$16.00 first  six  months  experience 

$18.00 second  six  months  experience 

$22.50 third  six  months  experience 

$25.00 thereafter 
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IV.  niiscellaneouy  classilication 

Service  desk,  candy,  drugs,  dry  goods,  wash 
dresses,  lingerie,  ladies  underwear,  infants  wear, 
bargain  room  and  markers. 

$16.00 first  six  months  experience 

$18.00 second  six  months  experience 

$22.50 thereafter 

V.  Hardware 

Hardwai'e,  sporting  goods  and  paints 

$20.00 first  six  months  experience 

$25.00 second  six  months      " 

$27.50 third  six  months        " 

$32.50 Thereafter 

VI.  Jewelry 

$25.00 

VII.  Household 

Stoves,  major  appliance,  radios,  furniture  and 
rugs. 

There  shall  be  a  minimum  guarantee  of  $35.00 
per  week  for  experienced  men.  The  men  to  work  on 
present  percentage  basis  with  the  stipulated  guar- 
antee. 

VIII.  Stockmen  and  farm  basement 
$32.50 
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IX.  City  Delivery 

Shipping-  clerk $32.50 

Dockmen  $27.50 

Supervisor   $35.00 

X.  Service  Station 

Collectors  aiul  adjusters $27.50 

Servi ce  and  repairs $27.50 

XI.  Window  trimmers  and  display  men 

Combination  employees,  including  window  trim- 
mers or  those  working  in  more  than  one  department 
shall  receive  one-half  of  the  difference  between  the 
two  scales  appljdng  over  and  above  the  lower  scale. 
This  provision  does  not  apply  to  employees  whose 
work  in  an  additional  department  is  incidental  and 
occasional. 
$35.00 

XII.  Farm  equipment  and  plumbing 

$25.00 first  six  months  experience 

$27.50 second  six  months  expedience 

$32.50 thereafter 

XIII.  Catalog  order  desk 

$16.00 first  six  months  experience 

$18.00 second  six  months  experience 

$22.00 thereafter 
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XIV.  Outside  salesman: 

Tlie  outside  salesmen  shall  be  guaranteed  a  weekly 
drawing  account  of  not  less  than  $25.00  and  five 
(5)  cents  mileage  for  all  miles  used  for  company 
service.  Their  liours  will  not  l^e  restricted. 

XV.  Tires,  automobile  parts  and  accessories 

$25.00  per  a\  eek first  six  months  experience 

$27.50  per  week second  six  months  experience 

$35.00  per  week thereafter 

Purchasing  Agent — Any  employee  designated  as  a 
Purchasing  Agent  actively  engaged  in  the  Parts 
Department  handling  parts  shall  be  paid  not  less 
than  One  Hundred  and  Seventy-live  ($175)  Dollars 
per  month. 

Parts  Manager — In  charge  of  the  Department 
and  receiving  in  excess  of  One  Hundred  and  Sev- 
enty-five ($175)  Dollars  per  month  shall  not  be  sub- 
ject to  the  terms  of  this  agreement. 

All  Parts  Deijartment  and  Accessories  Depart- 
ments will  close  to  the  public  betw^een  the  hours  of 
5:45  p.m.  and  9:15  a.m. 

Section  32.    General  Utility  Employees 

General  utility  employees  shall  be  those  employees 
not  definitely  regularly  assigned  to  specific  duties 
in  any  selling  or  non-selling  department.  They  may 
be  used  at  the  discretion  of  the  employer  in  any 
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department  ol'  the  store  and  for  any  duties,  either 
selling  or  non-selling,  as  the  occasion  arises.  Their 
numliei*  shall  not  exceed  six  (6)  for  the  first  one 
hundred  (100)  and  five  (5)  for  each  one  hundred 
(100)  thereafter. 

The  minimum  rate  of  pay  for  such  employees  shall 
be  $27.50  per  week. 

Section  33.    Extra  Employees 

All  extra  employees  shall  receive  a  differential 
of  Five  Cents  (5^)  jjer  hour  above  the  scale  in  the 
classification  in  which  they  work,  with  a  guarantee 
of  tour  (4)  hours  jjay  when  ordered  to  report  for 
work. 

Section  34.    Regular  short-hour  emjDloyees. 

Regular  short-hour  emj^loyees  shall  receive  the 
rate  of  pay  provided  for  the  classification  in  which 
they  are  emj^loyed. 

Section  35.    Apprentices 

The  minimum  weekly  wage  for  apprentices  shall 
be  not  less  than  Sixteen  Dollars  ($16.00)  per  week. 

Section  36. 

Assistant  Buyers,  Department  Heads,  and  Heads 
of  Stock  shall  receive  at  least  10%  increase  in  their 
guaranteed  weekly  rates  above  the  maximum  scale 
of  their  department. 

Section  37. 

All  employees  working  split  shifts  shall  receive 
One  Dollar  ($1.00)  extra  per  day. 
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Section  38. 

(a)  The  monthly  quota  shall  be  for  each  month 
one-twelfth  of  the  total  yearly  quota  of  the  year 

from to Such  monthly  quota  shall  be 

maintained  at  the  same  figure  for  each  month  of 
the  year.  Deficiencies  shall  not  be  carried  forward 
from  one  month  to  another.  The  present  rate  of 
commissions  applicable  to  quotas  shall  not  be  re- 
duced, nor  shall  any  present  rate  of  commission  l^e 
reduced.  Commissions  shall  be  paid  monthly. 

(b)  Those  employees  below  the  mininunns  herein 
provided  shall  be  increased  to  such  minimums,  but 
in  no  case  shall  employees  receive  less  than  10  per 
cent  increase  in  their  guaranteed  weekly  salary  or 
weekly  drawing  account,  uj)  to  and  including  em- 
ployees receiving  $34.99  per  week  as  a  weekly  mini- 
mum guarantee  or  a  weekly  drawing  account. 

Section  39.  Immediately  upon  the  signing  of  this 
agreement  there  shall  be  established  an  Adjustment 
Board  made  up  of  three  (3)  representatives  of  the 
Emi^loyer  and  three  (3)  representatives  of  the 
Union.  The  Board  shall  meet  within  ten  (10)  days 
of  the  signing  of  this  agreement  and  select  by  mu- 
tual agreement  a  panel  of  (5)  impartial  persons, 
any  one  of  whom  may  act  as  arbitrator  at  such  time 
as  the  Adjustment  Board  is  unable  to  agree  upon 
any  matter  referred  to  it. 

If  the  parties  hereto  are  unable  to  agree  within 
twenty   (20)   days  after  the  signing  of  this  agree- 
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nieiit  to  the  panel  of  five  (5)  impai'tial  persons  who 

may  be  requested  to  act  as  arbitrators, ,  shall 

each  be  requested  to  designate  three  (3)  persons 
who  in  their  opinion  are  qualified  to  act  as  impartial 
arl)itrators.  Fi-oni  the  total  li«t  so  made  up,  each 
party  may  strike  two  (2)  names,  and  the  remaining 
names  will  constitute  the  panel  from  which  an  arbi- 
trator shall  be  selected  as  i)rovided  herein. 

No  arbitrator  shall  be  chosen  to  serve  in  two  con- 
secutive arbitrations  unless  by  mutual  consent  of  the 
parties. 

The  Adjustment  Board  shall  consider  all  com- 
plaints and  disputes  arising  under  the  terms  of  this 
agreement,  all  questions  of  interpretation  of  the 
agreement  and  discharge  cases.  All  discharge  cases 
nnist  be  api^ealed  to  the  Board  within  four  (4)  days 
from  the  date  of  discharge,  otherwise  the  right  to 
appeal  is  lost.  The  Board  of  Adjustment  shall  have 
no  authority  to  negotiate  a  new  agreement. 

Any  matter  referred  to  the  Adjustment  Board 
shall  be  taken  up  by  the  Board  within  forty-eight 
(48)  hours.  If  the  Board  is  miable  to  reach  a  settle- 
ment within  five  (5)  days  then  the  matter  shall  be 
submitted  for  disposition  to  one  of  the  persons  on 
the  panel  of  impartial  arbitrator-s  selected  by  lot. 
Any  decision  made  by  a  majority  of  the  Adjustment 
Board  as  a  result  of  arbitration,  shall  be  accepted 
as  final  and  binding.  Any  expenses  incurred  as  the 
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result  of  arbitration  shall  be  borne  one-half  by  the 
Union  and  one-half  by  the  Employer. 

Section  40.  In  consideration  of  the  Employer 
signing  this  agreement  and  fulfilling  the  conditions 
thereof,  the  Association  agrees  to, notify  its  member- 
ship, the  Central  Labor  Council  of  Portland,  Ore- 
gon, and  the  District  Council  of  the  State  Oregon 
and  that  the  Employer  herein  has  signed  this  col- 
lective bargaining  agreement  with  the  Association. 
The  Association  further  agrees  to  loan  to  the  Em- 
ployer Union  Card  No the  property  of  and 

issued  by  the  Retail  Clerks  International  Protec- 
tive Association  affiliated  with  the  American  Fed- 
eration of  Labor,  for  the  period  this  contract  shall 
be  in  full  force  and  effect;  provided,  however,  that 
the  Employer  agrees  to  surrender  said  Union  Store 
Card  so  loaned  to  him  as  aforesaid  upon  the  expira- 
tion of  this  agreement,  or  upon  demand  made  upon 
him  by  the  Association,  or  upon  violation  of  any 
provision  or  provisions  of  this  agreement. 

Section  41.    This  agreement  shall  be  in  full  force 

and  effect  to  and  including  the day  of , 

1940;  and  shall  be  renewed  for  the  following  year 
and  from  year  to  year  thereafter  uidess  either  party 
shall  give  written  notice  to  the  other  at  least  sixty 

(60)  days  prior  to  any day  of during 

the  life  of  this  agreement  of  a  desire  to  amend  this 
agreement. 
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If,   after   giving   such   notice   and   prior   to    the 

day  of next  ensuing,  the  parties  shall 

fail  to  agree  to  such  amendments,  this  agreement 
shall  terminate  at  the  expiration  date;  provided, 
however,  that  the  parties  may,  by  mutual  written 
agreement,  extend  the  agreement  for  the  specified 
period  beyond  such  expiration  date  for  the  continu- 
ance of  negotiations;  and  provided,  further,  that 
after  either  party  has  given  such  sixty  (60)  days 
written  notice  of  a  desire  to  amend  the  agreement, 
either  party  may,  not  less  than  twenty  (20)  days 
prior  to  the  expiration  date,  give  to  the  other  party 
written  notice  that  it  desires  to  terminate  the  agree- 
ment at  the  expiration  date,  in  which  event  the 
agreement  shall  so  terminate  at  such  expiration 
date. 

In  Witness  Whereof  the  parties  have  hereunto  set 
their  hands,  in  duplicate,  by  their  respective  officers 
or  representatives  thereunto  duly  authorized  at  the 
City  of  Portland,  State  of  Oregon. 

FOR  THE  UNION 


FOR  THE  EMPLOYER 
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RESPONDENT'S  EXHIBIT  No.  15 

Airmail 

Oakland,   California 
October  8,  1940 

Personal 

Mr.  J.  A.  Barr 

Law  Department 
Chicago,  Illinois 

Re:  Retail  Clerks  Union,  Portland,  Oregon 

Pursuant  to  our  telephone  conversation  last  Mon- 
day, I  instructed  Mr.  Barth,  the  manager  at  Port- 
land, to  tell  the  Retail  Clerks  Union  that  we  would 
accejjt  their  letter  stating  how  many  of  the  store's 
employees  they  claim  to  have.  I  told  Mr.  Barth  we 
wanted  the  Union  to  state  the  actual  number  of 
their  membership  in  the  store,  or  the  percentage. 
However,  as  you  will  see  by  the  attached  copy  of  a 
letter  to  Mr.  Barth,  the  Retail  Clerks  have  merely 
stated  that  they  represent  an  overwhelming  major- 
ity. Also  you  will  note  that  the  letter  is  signed  not 
only  by  the  Retail  Clerks  but  the  Office  Employees 
Union.  The  Retail  Clerks  claim  to  have  a  majority 
but  their  internal  organization  will  not  allow  them 
to  bargain  for  the  office  workers,  and,  therefore, 
they  have  drawn  in  the  Office  Employees  Union. 

I  see  no  objection  to  discussing  one  proposed 
agreement  with  the  two  Unions,  and  if  you  have 
any  suggestions  on  this  point  I  will  be  glad  to  get 
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them.  As  the  matter  now  stands  we  will  probably 
meet  with  the  representatives  of  these  two  Unions 
in  Portland  sometime  next  week.  Incidently,  in  our 
September  19  discussion  at  Portland  the  Retail 
Clerks  were  rei:)resented  by  a  Mr.  Landye,  who 
stated  he  represented  the  Warehousemen's  Union 
in  the  Mail  Order  certification  hearing.  He  men- 
tioned your  name  during  the  course  of  our  discus- 
sion and  I  thought  you  might  be  interested  to  know 
he  will  ju'obably  attend  our  future  discussions  with 
the  Retail  Clerks. 

I  have  a  question  which  may  arise  in  our  discus- 
sions wdtli  various  Union  representatives  here  on 
the  Coast.  I  anticipate  that  our  objections  to  terms 
of  a  proposed  contract  will  be  met  with  the  query 
"vv'hat  comiter  proposal  is  the  Company  willing  to 
make  ? "  At  present  my  reply  to  such  a  query  would 
be  that  the  Company  is  perfectly  willing  to  discuss 
any  proposals  the  Union  has  to  offer  at  any  time, 
and  we  have  no  counter  proposal  to  offer.  However, 
I  am  wondering  if  the  Company  may  desire  to  give 
some  otlier  answer  to  this  question,  if  and  when 
it  is  raised. 

W.  B.  P. 

W.  B.  POWELL 
Law  Department 
Ans.  10/11/40. 
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Retail  Clerks,  Local  Union  No.  1257 
ATwater  0171—404  Labor  Temple 
Portland,  Oregon 

October  2,  1940 

Mr.  E.  L.  Earth,  Local  Manager 
Montgomery  Ward  &  Company 
2741  N.  W.  Vaughn  Street 
Portland,  Oregon 

Dear  Sir: 

As  you  laiow,  the  Retail  Clerks  Union,  Local  1257, 
represents  an  overwhelming  majority  of  your  em- 
ployees engaged  in  retail  selling  in  your  retail  store 
in  Portland,  Oregon,  also  the  Office  Employees 
Union,  No.  16821,  represents  a  great  majority  of 
your  office  workers  in  the  retail  store. 

This  is  to  notify  you  that  we  are  willing  to  nego- 
tiate a  contract  for  the  entire  retail  store.  We  are 
agreeable  that  the  negotiations  cover  the  office 
workers  as  well  as  the  retail  clerks,  that  one  con- 
tract be  signed  covering  the  entire  retail  store,  and 
that  such  contract  will  be  negotiated  by  both  unions 
involved  at  one  time,  and  if  an  agreement  can  be 
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reached  it  will  be  signed  by  both  unions  involved. 

Yours  very  truly, 

RETAIL  CLERKS  UNION 
Local  1257 

FRED  DIXON, 
Secretary 

OFFICE  EMPLOYEES  UNION 
Local  16821 

HOWARD  HICKS, 
Secretary 
FD:HH:JS 


RESPONDENT'S  EXHIBIT  No.  16 

Oakland,  California 
October  28,  1940 

Mr.  J.  A.  Barr 

Law  Department 

Chicago,  Illinois 

Re:  Warehousemen's  Union — Portland 

Attached  is  a  copy  of  the  proposed  agreement 
submitted  by  Mr.  Estabrook. 

W.  B.  P. 

W.  B.  POWELL 
Law  Department 
WBP:RD 
Enc. 
Ans.  11/1/40 


vs.  Montgomery  Ward  <f  Co.  683 

(Testimony  of  John  A.  Barr.) 


Personal 
Airmail 


Oakland,  California 
October  28,  1940 


Mr.  O.  W.  Huddleston,  Mgr. 
Portland  Mail  Order  House 
Portland,  Oregon 

— 6— 
Persomiel 

Your  letter  of  October  25  with  copy  of  agreement 
has  been  received. 

I  will  be  in  Nampa,  Idaho,  the  balance  of  this 
week  and  1  would  suggest  that,  if  the  matter  meets 
with  your  convenience,  the  meeting  with  Estabrook 
be  arranged  for  Wednesday,  November  6  or  Thurs- 
day, November  7.  Of  course,  we  are  not  anxious  to 
hurry  up  the  meeting,  but  if  Estabrook  insists  upon 
an  early  discussion  of  the  agreement,  either  of  the 
above  tw^o  dates  will  be  satisfactory. 

W.  B.  POWELL 

Law  Department 
WBP:RD 

AGREEMENT 

This  agreement  made  and  entered  into  this  

day    of 1940,    by    and    between    Montgomery 

Ward  &  Co.,  hereinafter  called  the  Employer,  and 
the  Warehousemen's  Union  Local   #206,  I.  B.  of 
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T.  C.  W.  &  H.  of  America,  A.  F.  of  L.,  hereinafter 

called  the  Union. 

Article  1.  The  Employer  agrees  to  recognize  the 
Union  as  sole  collective  bargaining  agency  for  the 
employes  performing  work  in  the  classifications 
listed  below  in  Article  4.  of  this  agreement.  No  su- 
i:)erintendent  having  authority  from  the  Employ  or 
to  hire  or  discharge  men  or  women  shall  be  a  niem- 
ber  of  this  Union. 

Article  2.  The  Employer  agrees  to  give  prefer- 
ence of  employment  to  unemployed  members  of  the 
Union  and  in  the  event  the  Union  is  unable  to  fur- 
nish satisfactory  help  upon  the  request  of  the  Em- 
ployer he  (the  Employer)  may  employ  a  non- 
member  of  the  Union  provided  such  person  makes 
api)lication  for  membership  in  the  Union  within 
seven  (7)  days  after  taking  employrnent. 

Article  3.  Section  1.  Eight  (8)  hours  within 
nine  (9)  consecutive  hours  shall  constitute  a  day's 
work.  Forty  (40)  hours  consisting  of  eight  (8) 
hours,  Monday  to  Friday  inclusive,  constitutes  a 
week's  work. 

Section  2.  Straight  time  shall  be  any  eight  (8) 
consecutive  hours  from  8:00  a.m.  to  6:00  p.m.  Mon- 
day to  Friday  inclusive.  All  other  time  shall  be  at 
the  overtime  rate  as  established  in  Article  5  of  this 
agreement. 

Section  3.  Any  work  performed  on  any  of  the 
following  named  holidays  shall  be  at  the  overtime 
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rate  of  time  and  one-half  as  established  in  Article  5. 
of  this  agreement; — Saturdays,  Sundays,  New 
Year's  Day,  Washington's  Birthday,  Decoration 
Day,  Fourth  of  July,  Labor  Day,  Armistice  Day, 
Thanksgiving  Da}-  and  Christmas  Day. 

Article  4.     The  following  shall  be  the  minimmn 
wages  paid  in  their  respective  classifications : 

STOCK  ROOM 

Stockman $35.00  per  week 

Assistant  Stockman  32.50  *'       '" 

Stock  Helper,   Male 30.00  " 

Stock  Order  Filler,  packer  &  checker 30.00  " 

Warehouseman  33.50  " 

SCHEDULE  ACTIVITY 

Heavy  Pit   Order  Filler $32.50  per  week 

House  Sale  Order  Filler  "C"  line 30.00  " 

House  Sale  Order  Filler  ''A"  line 28.50  '' 

Order  filler,  checker,  wrapper,  women 25.00  "       " 

Packer,  men  28.50  " 

Packer,  women  25.00  "       " 

Correction  clerks,   men 32.50  "       " 

Correction  clerks,  women 27.50  "       " 

Production  Control  Clerk 30.00  " 

Outline  Clerk  25.00  "       " 

Mailable  Pit  Order  Filler  &  Part  lot 

packer    30.00  "       " 

EXAMINATION 

Examiner  "C"  line $35.00  per  week 

Assistant  Examiner  "C"   line 32.50  " 

Examiner  ''A"  &  "B"  line 27.50  "       '' 

Stock  preparation,  women 25.00  "       " 

Stock   preparation,    men 28.50  "       " 
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PREFERRED  ATTENTION  ORDER  UNITS 

Completer  $28.50  per  week 

Packer  „ 30.00  " 

Biller   28.00  "       " 

Preferred   Attention  Scaler 27.50  " 


PACKING  &  BILLINr4 

Sorter  $22.50   per  week 

Completer   27.50 

Pa  ckers,  men  30.00 

Packers,   women  27.50 

Scalers,  Multiple  22.50 

Scale,  single  25.00 

Scalers,  pit  scaler 27.50 

Billers,   Multiple  26.00 

Billers,  Single 25.00 

Billers,  C.  0.  D.  Biller 27.50 

Error  Correction  Clerk 27.50 

Diverted  Order  Clerk 27.50 

Belt  Inspector  22.50 

Refund  Control  Clerk 25.00 

Large  Refund  Control  Clerk 25.00 


SHIPPING  &  RECEIVING  FLOOR 

Shipping  &  Receiving  Clerks $35.00  per  week 

Checker  37.50  "       " 

Ele.  Opr.  &  Car  unloading 32.50  "       "' 

Car  Loaders  37.50  " 


PACKAGE  OPENING  UNIT 

Sign-up  clerks,  women $27.50  per  week 

Sign-up  clerks,  men 32.50  "  " 

Stock  preparation  girls 25.00  "  " 

RETAIL  CITY  DELIVERY 

Shipping  clerks  $35.00  per  week 

Receiving  Clerks  35.00  "  " 

Checker  35.00  "  " 
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BELT  ROOM  CUTTING  UNIT 

Stockman    $35.00  per  week 

Assistant   stockman   32.50  '' 

Pipe  shop  order  filler  &  stockman 35.00  " 

Porters  27.50  ' ' 

Technical  Shade  Cutter 35.00  " 

Technical  Asst.  Shade  Cutter 32.50  " 

Linoleum  Cutter  35.00  ' ' 

Crater 30.00  ' ' 

Tailoresses  26.50  ' ' 

Head  Tailoresses  28.50  " 

Any  wages  now  being  i)aid  above  the  minimum 
provided  for  herein  shall  not  be  reduced  for  any 
cause.  Adjustment  of  disputes  or  differences  on 
classifications  will  be  settled  through  the  Board  of 
Adjustment  provided  for  in  Article  13.  of  this  agree- 
ment. 

Article  5.  The  overtime  rate  of  pay  shall  be  time 
and  one-half  (11/2).  No  trading  of  overtime  for  time 

ofe. 

Article  6.  In  the  event  that  the  Employer  does 
not  at  present  employ  a  working  foreman,  forelady, 
supervisor,  or  instructor,  it  is  agreed  that  if  one 
is  employed,  he  or  she  shall  receive  fifty  (.50)  cents 
a  day  above  the  rate  of  pay  for  the  highest  classi- 
fication herein  contained. 

Article  7.  If  employes  are  worked  over  five  (5) 
consecutive  hours  without  a  meal  period,  all  time  in 
excess  of  five  (5)  hours  without  such  meal  period 
shall  be  at  the  overtime  rate.  Meal  periods  shall  be 
so  arranged  as  not  to  interfere  with  the  normal 
operation  of  the  business. 
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Article  8.  Section  1.  There  shall  be  no  discrimi- 
nation against  any  employes  for  Union  activity  or 
membership. 

Section  2.  The  employer  shall  have  the  right  to 
discharge  any  employes  for  insubordination,  drmik- 
enness,  incompetence  or  failure  to  perform  work 
as  required  or  to  observe  safety  rules  and  regula- 
tions and  the  Employer's  house  rules,  which  shall  be 
conspicuously  posted.  In  the  event  any  employee 
feels  he  or  she  has  been  discriminated  against  or 
im justly  discharged,  he  or  she  shall  have  a  right 
to  review  his  or  her  case  by  the  Board  of  Adjust- 
ment, as  set  forth  in  Article  13  of  this  agreement. 
In  the  event  the  Board  of  Adjustment  finds  the 
discharge  to  have  been  unjustifiable,  said  Board 
shall  order  reinstatement  of  such  employee  with  full 
payment  of  lost  time. 

Section  3.  Where  the  employer  requests  an  addi- 
tional medical  examination  of  an  employee,  and 
there  is  doubt  in  the  mind  of  the  employe  as  to  the 
proper  diagnosis  of  his  or  her  case,  the  Union  shall 
request  a  further  examination  by  an  impartial  ex- 
aminer, (to  be  paid  by  the  Union).  In  the  event 
both  medical  examiners  do  not  agree  in  their  find- 
ings it  is  further  agreed  that  a  third  examiner  shall 
be  called  for  a  final  decision;  said  expense  to  be 
equally  divided  between  the  Employer  and  the 
Union,  and  the  employee  either  returned  to  work 
^vith  back  pay  or  dismissed.  New  employees  must 
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have  physical  examination  within  thirty  (30)  days. 

Article  9.  Lay-offs:  If  the  work  becomes  slack 
and  the  Employer  deems  it  advisable  to  reduce 
forces,  employees  who  have  been  employed  less  than 
six  (6)  months  shall  be  layed  oft*  first.  If  after  all 
the  men  or  women  who  have  been  employed  less 
than  six  (6)  months  have  been  layed  off,  the  Em- 
ployer considers  it  desireable  to  take  further  meas- 
ures, further  lay-offs  shall  be  in  accordance  with 
the  seniority  of  the  various  employees  on  each  floor. 

In  rehiring,  those  employees  layed  off  last  will  be 
rehired  first,  and  no  new  employees  will  be  hired 
until  the  list  of  former  employees  is  exhausted. 

Seniority  at  Montgomery  Ward  S:  Company's 
main  store  in  Portland  will  be  as  follows:  Employes 
now  employed  will  have  preference  over  employees 
transferred  from  other  warehouses  regardless  of 
length  of  time  employes  at  other  warehouses  might 
have  with  the  Company.  Any  employees  transferred 
from  other  warehouses  to  the  main  store  must  draw 
the  scale  provided  in  this  agreement  for  extra  em- 
ployees. In  case  of  lay-offs  employes  coming  on  from 
other  warehouses  will  be  the  first  to  be  layed  off. 

Article  11.  Strikes:  The  Union  agrees  not  to 
engage  in  any  strikes  or  stoppage  of  work.  The 
Employer  agrees  not  to  engage  in  any  lockout.  Any 
action  of  the  employes  leaving  jobs  for  their  own 
protection  in  cases  of  a  legally  declared  strike  by 
some  Union  directly  working  on  the  job,  if  said 
strike  is  sanctioned  and  approved  by  the  Portland 
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Central  Labor  Council,  shall  not  constitute  a  viola- 
tion of  this  clause  of  this  agreement. 

Article  10.  Employers  shall  adhere  to  their  past 
jjractice  of  granting  vacations  but  in  no  case  shall 
a  vacation  be  less  than  one  week  with  full  pay  each 
year. 

Article  12.  Any  person  receiving  wages  or  condi- 
tions or  periods  of  vacation  in  excess  of  the  mini- 
mums  set  forth  herein  shall  not  have  any  such 
benefits  taken  away  from  them,  because  of  the  sign- 
ing of  this  agreement.  All  holidays,  when  not 
worked,  shall  be  paid  for  as  an  eight  hour  day. 
When  holidays  are  worked,  the  rate  of  pay  shall  be 
time  and  one-half  (1%). 

Article  13.  A  Board  of  Adjustment  is  hereby 
created  to  be  composed  of  two  (2)  representatives 
of  each  contracting  party.  Said  Board  shall  organ- 
ize at  once  and  shall  elect  a  Char/man  and  Secre- 
tary and  shall  have  the  power  to  adjust  any  differ- 
ences that  may  arise  between  the  parties  hereto 
regarding  the  meaning  or  enforcement  of  this  agree- 
ment. Said  Board  shall  meet  for  consideration  of 
all  matters  that  may  be  referred  to  it,  within  forty- 
eight  (48)  hours  subsequent  to  receipt  by  its  Secre- 
tary by  notice  of  same.  The  Board's  decision  shall 
be  signed  by  a  majority  of  the  Board.  If  the  Board 
caniiot  agree  to  any  question  referred  to  it  within 
forty-eight  (48)  hours,  they  shall  then  choose  a  fifth 
member  who  shall  have  no  connection  with  either 
contracting  party  and  the  decision  of  a  majority  of 
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the  Board  of  five  shall  be  final  and  binding  on  both 
parties.  Pending  the  decision  of  any  question  re- 
ferred to  the  Board,  work  shall  be  continued  in 
accordance  with  the  provisions  of  this  contract. 

Article  14.     This  agreement  shall  go  into  effect 

this day  of ,  1940,  and  remain  in  effect 

mitil  the day  of 194 ,  and  thereafter 

subject  to  thirty  (30)  days'  notice  of  a  desire  to 
change  by  either  party.  If  notice  to  desire  to  change 
or  modify  this  agreement  is  served  as  hereinabove 
provided,  negotiations  shall  start  twenty  (20)  days 
from  the  date  such  notice  is  received. 

In  Witness  Whereof,  the  parties  hereto  have 
caused  these  presents  to  be  executed  the  day  and 
year  first  hereinabove  written. 

MONTGOMERY  WARD  & 
COMPANY 
By  

WAREHOUSEMEN'S  UNION 
LOCAL  #206 
By  : 


Trial  Examiner  Bokat:     Off  the  record. 
(Discussion  off  the  record) 

Trial  Examiner  Bokat:     On  the  record.  Proceed 
with  cross  examination. 
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Cross  Examination 

Q.  (By  Mr.  Landye)  Mr.  Barr,  you  are  an 
attorney-at-law,  as  well  as  a  labor  relations  director, 
is  that  correct?  [506] 

A.     I  am  an  attorney-at-law,  yes,  sir. 

Q.  You  are  admitted  to  practice  in  the  state  of 
Illinois,  I  imagine? 

A.     Yes;  also  the  State  of  Indiana. 

Q,  Indiana.  And  you  liave  worked  for  tlie  com- 
pany since  1937,  is  that  correct? 

A.  Well,  I  have, — my  connection  with  Montgom- 
ery Ward  extends  back  of  1937. 

Q.     I  see.  And  what  were  you  doing  before  1937? 

A.  I  was  first  associated  with  Montgomery  Ward 
in  the  spring  of  1933  as  an  attorney. 

Q.  I  see.  And  then  you  were  with  them,  were 
you,  continuously  until  1937? 

A.     Not  full  time,  no. 

Q.  I  see.  But  1937  you  started  in  as  a  full  time 
attorney,  is  that  correct? 

A.  No,  I  did  not.  I  have  been  serving  full  time 
with  Montgomery  Ward  now  since  October  of  1938. 

Q.     Of  1938?  A.     Yes,  sir. 

Q.  And  since  1940,  you  have  ))een  the  head  of 
the  labor  relations  is  that  correct? 

A.  The  handling  of  labor  relations  has  been  my 
definite  resi)onsibility  since  that  time. 

Q.     What  was  that  date  in  1940?  [507] 

A.     I  said  about  September  1. 
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Q.     About  September  1?  A.     Yes,  sir. 

Q.  And  you  have  considerable  men  working  un- 
der you,  I  suppose  ?  A.     No,  not  so  very  many. 

Q.     Well,  roughly,  how  many? 

Mr.  Ball:  Do  you  refer  to  labor  relations?  Were 
you  ? 

Mr.  Landye:    Just  under  labor  relations,  yes. 

A.  Oh,  there  are  ai^proximately  ten  people  work- 
ing under  my  supervision,  but  none  of  those  folks 
are  engaged  solely  in  labor  relations  work. 

Q.  (Mr.  Landye,  continuing)  I  see.  They  are 
other  attorneys? 

A.     That  is  right.  They  are  all  attorneys. 

Q.  The  company  policy  as  to  labor  relations,  as 
related  by  you,  who  has  laid  down  that  policy? 

A.  Well,  that  is  the  policy  of  bargaining  with 
employee  representatives  who  represent  the  major- 
ity of  the  employees  and  the  proper  bargaining 
unit;  is  that  what  you  refer  to? 

Q.     No.  You  misunderstood  me. 

A.  Well,  that  is  the  only  policy  that  I  recall 
testifying  to. 

Q.  First,  as  to  your  entire  attitude  as  you  ex- 
pressed it,  as  to  the  various  provisions  of  contracts, 
who  lays  down  the  policy  of  the  company?  For 
instance,  your  attitude  on 

A.  (Interposing)  Oh,  I  don't  know  as  we  have 
any  policy  as  regards  the  various  provisions  of  con- 
tracts. [508] 

Q.     Oh,  you  don't  have  a  policy? 
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A.  A^^ell,  ^Ir.  Examiner,  I  would  have  to  ask 
for  a  clarification  of  the  meaning  of  the  word  '^  pol- 
icy" in  order  to  answer  that  question. 

'J'rial  Examiner  Bokat:    You  may  do  so. 

Q.  (Mr.  Landye,  continuing)  The  attitude  that 
you  express  definitely  as  to  what  you  consider  a 
closed  shop  to  be.  Is  that  your  attitude,  or  the  atti- 
tude of  the  company,  or  both? 

A.     I  would  say  that  it  is  both. 

Q.  I  see.  Would  you  call  that,  then,  a  company 
policy  ? 

A.     No,  I  would  call  that  a  definition. 

Q.  I  see.  But  it  is  definitely  the  attitude  of  the 
company,  is  that  correct? 

A.  No,  1  would  say  that  that  is  the  mamier  in 
which  we  define  the  term  "closed  shop''. 

Q.  I  see.  Now,  is  there  a  company  policy  in 
regai'd  to  seniority? 

A.  Oh,  again,  Mr.  Examiner,  1  will  have  to  ask 
for  the  meaning  of  tlie  word  ''policy".  I  don't  un- 
derstand what  the  attorney  is  trying  to  get  at. 

Trial  Examiner  Bokat:  If  you  don't  understand 
the  question,  you  may  so  state. 

The  Witness:     I  so  state. 

Mr.  Ball:  I  suggest  that  you  can  simplify  it  by 
a  definition  of  the  practices. 

Mr.  Land^'C:     Just  a  minute.  [509] 

Q.  (Mr.  Landye,  continuing)  Now,  in  Exhibit 
10,  you  state  this,  signed  by  you:  "With  regard  to 
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Article  9,  I  would  feel  perfectly  free  to  explain  to 
the  Union  that  the  Company  has  no  seniority  policy 
in  the  sense  that  seniority  is  nnclerstood  by  the 
Union,  and  we  do  not  propose  to  adopt  such  a  pol- 
icy. When  pushed  for  a  statement  of  your  position 
on  this  subject,  I  have  often  stated  that  the  com- 
pany's policy  is  rather  an  intangible  one,  and  diffi- 
cult to  reduce  to  words.  However,  it  may  be  stated 
somewhat  as  follows:  'The  Company  will  determine 
questions  of  lay-oifs  and  rehiring  on  the  basis  of 
various  factors  which  the  Company  considers  prop- 
erly pertinent  to  the  appraisal  of  individual  em- 
ployees, including  such  factors  as  seniority,  profi- 
ciency, adai)tability,  flexibility,  promotability,  abil- 
ity, age,  physical  fitness,  marital  status.'  "  I  fully 
agree  with  one  union  who  has  described  the  state- 
ment of  the  above  as  "What  a  mess  of  words." 

Now,  what  I  am  asking  you,  Mr.  Barr,  is  this^ 
you  have  a  quote  in  here  of  your  letter,  and  it  is: 
"As  to  the  company  policy,  the  company  will  deter- 
mine the  question  of  lay-offs  and  rehiring  on  the 
basis  of  various  factors",  and  so  forth,  which  I  read 
to  you.  Whose  quote  is  that? 

A.     That  is  mine. 

Q.  Well,  this  is  a  letter  by  you  and  a  quote 
within  a  quote.  I  want  to  know  where  these  quotes 
come  from? 

A.     May  I  refresh  my  recollection  by  seeing  that  ? 

[510] 
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Trial  Examiner  Bokat :     Go  aliead. 
Mr.  Landye:    Yes,  certainly;  certainly. 

(Whereupon  the  document  referred  to  was 
handed  to  the  witness.) 

The  Witness:  The  statement  which  you  read 
which  is  included  in  quotation  marks  on  page  2  of 
the  exhibit  10  is  merely  what  it  says  it  is.  It  is 
preceded  by  the  words,  "Hov\ever,  it  may  be  stated 
somewhat  as  follows",  and  then  the  statement  fol- 
lows in  quotes, — that  is,  as  I  state  how  it  may  be 
stated. 

Mr.  Landye :    I  see. 

Tlie  Witness:  I  was  not  quoting  from  any  other 
document,  or  anything  of  that  sort. 

Q.  (Mr.  Landye,  continuing)  Oh.  But  you  have 
stated  in  this  letter  what  the  company  policy  is  as 
to  seniority,  in  your  own  words.  Now,  I  am  asking 
you  as  to  this  company  policy  and  seniority  that 
you,  yourself,   call   company  policy  in  this  letter. 

A.     Yes. 

Q.  From  where  did  you  derive  that  policy;  that 
is  what  I  am  trying  to  find  out. 

A.     From  the  management  of  the  company. 

Q.  Now,  in  the  management,  w^iat  specific  in- 
dividuals do  you  mean? 

A.     The  officers  of  the  company. 

Q.     The  Board  of  Directors?  [511] 

A.     No,  the  officers. 

Q.     Mr.  Avery?  A.    He  is  one  of  them. 
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Q.     Who  else? 

A.  Principally  that  statement, — with  reference 
to  that  statement,  I  would  mean  by  the  manage- 
ment, Mr.  Avery,  who  was  President,  the  vice-presi- 
dents of  the  company  who  are  located  in  Chicago, 
the  secretary  and  personnel  director  who  are  located 
in  Chicago. 

Q.  Now,  on  company  policy  as  stated  in  your 
seniority,  and  your  attitude,  we  will  call  it  to  make 
it  easier, — on  union  shop  and  the  signing  of  agree- 
ments and  that  type  of  thing,  your  general  labor 
relations,  do  you  discuss  that  with  the  officers  of 
the  com^jany? 

A.     Yes,  sir;  I  have  discussed  it  with  them. 

Q.     You  have  discussed  it  with  them'? 

A.     Yes,  sir. 

Q.  And  their  attitude  is  the  same  as  you  have 
expressed  it  on  the  stand,  is  that  correct? 

A.     I  feel  that  it  is,  yes. 

Q.     Well,  is  there  any  difference? 

A.  That  is,  I  believe  that  on  the  stand  I  ex- 
pressed their  thinking  on  the  subjects  that  I  testi- 
fied to. 

Q.  And  this  entire  thinking  or  philosophy  is  the 
attitude  of  your  company  as  far  as  the  officers  are 
concerned?  [512] 

A.     To  the  best  of  my  knowledge,  it  is,  yes,  sir. 

Q.  I  see.  Have  you,  yourself,  had  any  hand  in 
formulating  this  policy? 

A.     Oh,  possibly  to  a  very  slight  degree. 
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Q.     A  sliglit  degree'?  A.     Yes,  sir. 

Q.  In  short,  the  policy  is  laid  down  by  the  offi- 
cers and  yon  take  it,  is  that  it?  Yon  take  it,  and 
execnte  it? 

A.     It  is  determined  by  the  officers. 

Q.  Yon,  of  conrse,  have  had  considerable  expe- 
rience in  labor  negotiations,  isn't  that  correct? 

A.  I  have  had  some  experience.  It  would  be  a 
matter  of  experience  as  to  whether  it  is  consider- 
able, I  i:)resume. 

Q.     Well,  for  how  long  a  time? 

A.     Since  the  spring  of  1937. 

Q.     Since  the  spring  of  1937?  A.     Yes,  sir. 

Q.  You  have  negotiated  contracts,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  And  iiarticipated  in  cases  before  the  Labor 
Relations  Board?  A.     Yes,  sir. 

Q.  Both  representation  and  unfair  labor  i)rac- 
tices?  A.     Yes,  sir.     . 

Q.  Now,  your  statement  on  what  you  termed  the 
closed  shop,  that  i3referential  hiring,  or  miion  shop 
and  closed  shoi^,  all  [513]  were  under  the  same  thing 
as  "closed  shop", — is  that  your  attitude  or  the 
attitude  of  the  company? 

Mr.  Ball:  I  object.  The  witness  has  answered 
that  the  meaning  of  that  word  as  we  use  it  among 
ourselves  is  a  detinition  and  not  an  attitude. 

Q.  (Mr.  Landye,  continuing)  Well,  is  that  your 
definition?  A.    Yes,  sir. 
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Q.  Or  the  definition  of  the  company;  I  will 
change  it. 

A.     I  will  say  that  it  is  both. 

Q.     It  is  both?  A.     Yes,  sir. 

Q.  Have  you  ever  read  any  books  on  labor  rela- 
tions ? 

A.     I  have  read  from  books  on  labor  relations. 

Q.     What  ones? 

A.  Commons  &  Andrews;  Commons,  Watkins, 
Murray,  I  believe. 

Trial  Examiner  Bokat:  I  don't  believe  the  re- 
porter knows  how  that  is  spelled. 

Mr.  Ball:  Commons  is  C-o-m-m-o-n-s ;  Commons 
&  Andrews  is  the  first. 

Q.  (Mr.  Laiidye,  continuing)  And  Watkins,  you 
have  read  that  book? 

A.  I  say  I  have  read  from  those  books.  I 
wouldn't  say  that  I  have  read  all  of  any  of  them. 

Q.     That  is  the  only  ones  that  you  have  read? 

A.  Those  are  the  only  ones  that  I  recall  at  this 
time  on  [514]  that  subject. 

Q.  And  do  you  derive  from  any  of  those  books 
your  definition  of  the  closed  shop  as  you  have  stated 
from  the  stand? 

A.  I  wouldn't  say  that  it  is  derived  directly  from 
any  of  those  books.  However,  they  have  contributed 
to  it. 

Q.  And  so  that  your  statement  is  that  in  Jolm  R. 
Commons'  books  he  defines  the  closed  shop  the  way 
you  define  it? 
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A.     No,  that  is  not  my  statement. 

Mr.  Ball:  I  think  that  is  out  of  the  i:)ath,  to  he 
quoting  the  witness. 

Trial  Examiner  Bokat:  I  don't  think  that  he 
so  stated  it.  I  will  sustain  the  objection  as  to  the 
form  of  the  questions. 

Mr.  Landye:  He  has  testified  as  an  expert.  I  am 
just  trying-  to  find  out  a  few  things. 

The  Witness:     Thank  you. 

Q.  (Mr.  Landye,  continuing)  Your  statement 
as  to  3^our  definition  of  what  the  closed  shop  was, 
did  that  come  from  any  of  those  books? 

A.  Well,  I  recall,  for  example,  that  Watkins, 
in  his  text  states  that,  strictly  speaking,  the  term 
"closed  shop"  means  a  shop  which  is  closed  to 
union  members;  in  other  words,  a  shop  which  will 
not  employ  union  people  is,  strictly  speaking,  a 
closed  shop.  However,  in  later  years  the  term  has 
been  extended,  as  I  understand  it,  to  include  shops 
wdiere  some  requirement  of  union  membership  in 
some  form  is  a  necessary  [515]  factor  in  the  em- 
ployment of  the  individual. 

There  is,  for  example,  the  closed  shop  wdth  the 
open  union,  and  the  closed  shop  with  the  closed 
union.  In  other  words,  "closed  shop"  is  a  term 
which  is  a  broad  term  which  embodies  various  forms 
of  union  membershi])  requirements,  some  of  which, 
as  I  understand  it,  are  commonly  referred  to  by 
some  people  as  a  union  shop,  as  a  preferential  hir- 
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ing  hall,  as  a  closed  shop  or  some  other  such  termi- 
nology. 

Q.  Now,  this  last  part  is  your  own  idea,  not  from 
Mr.  Watkins'  book,  is  that  correct? 

A.  Well,  I  don't  purport  to  quote  Watkins  in 
any  respect. 

Q.    I  see. 

Now,  on  the  question  of  your  attitude,  as  you 
call  it,  or  statement  on  counter  proposals,  and  how 
to  bargain,  your  instructions  to  Mr.  Powell,  is  this 
correct, — I  want  to  get  your  correct. 

A.     And  I  want  you  to,  too. 

Q.  Yes.  That  counter  proposals  should  not  be 
made  in  written  form  in  answer  to  a  union's  pro- 
posals % 

A.  In  the  absence  of  some  special  circumstances 
which  certainly  did  not  exist  in  the  Portland  case, 
that  is  right. 

Q.     What  would  those  special  circumstances  be? 

A.  There  were  no  circumstances  existing  in  the 
Portland  situation,  as  I  understand  it,  which  would 
so  qualify  it. 

Q.     What  would  the  special   circumstances   be? 

[516] 

Mr.  Ball:  I  object  to  that  as  calling  for  a  hypo- 
thetical situation  of  fact,  and  the  answer  to  that 
wouldn't  have  any  bearing  on  this  case..  I  have  hesi- 
tated to  mterpose  objections  to  an  examination 
which  I  think  has  gone  rather  far  afield  from  the 
purport  of  the  direct,  but  I  think  that  they  are 
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getting  into  the  field  of  rank  hypothesis  here,  rather 

than  confining  ourselves  to  the  issues. 

Trial  Examiner  Bokat:  Well,  the  answer  is 
meaningless  to  me  miless  I  understand  what  the 
witness  means  b}^ ' '  special  circumstances. ' '  He  might 
be  ;ible  to  illustrate  it  very  clearly.  I  don't  know 
whether  it  is  going  to  help  me  to  determine  whether 
or  not  this  respondent  failed  to  bargain  collectively 
or  not.  Maybe  it  won't.  I  realize  that  some  of  this 
discussion  is  theoretical,  but  it  was  brought  out 
mainly  on  cross  examination.  But  I  hesitate  to  limit 
Mr.  Landye  in  his  examination. 

Would  you  read  the  question  back,  Mr.  Rejjorter? 
(Whereui)on   the   question   referred   to   was 
read  as  follows: 

"Q.     (Mr.   Landye)     What  would  the  spe- 
cial circumstances  be*?") 

Mr.  Ball:  I  object  to  this  question  until  it  is 
shown  that  the  witness  had  in  the  testimony  in  chief 
specific  situations  in  mind  at  that  time,  by  the  use 
of  the  words  "special  circumstances." 

Trial  Examiner  Bokat:  I  am  merely  asking  him 
to  illustrate  what  he  means  b}^  "special  circum- 
stances". He  has  used  the  [517]  definition, — I  have 
not. 

The  Witness:  I  wouldn't  say  that  in  no  case 
should  a  written  counter  proposal  be  made  in  the 
bargaining  process.  Now,  just  what  the  circumstance 
might  be,  that  would  call  for  a  counter  proposal, 
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might  depend  upon  a  lot  of  things.  I  don't  feel  that 
I  can  answer  that  question  of  just  what  specific 
circumstances  would  arise  that  in  my  oj^inion  would 
make  a  counter  proposal  advisable  or  necessary. 

Q.  (Mr.  Landye,  continuing)  I  see.  So,  to  make 
it  short,  none  of  those  special  circumstances  have 
ever  arisen,  as  far  as  you  are  concerned? 

A.  Well,  I  would  say  that  in  no  bargaining  in 
which  I  have  had  any  coimection,  have  I  felt  that 
it  was  advisable,  and  certainly  not  necessary  to 
make  a  written  comiter  proposal  when  the  parties 
were  as  far  apart  in  the  matters  being  bargained, 
as  the  parties  were  in  Portland  in  the  instances 
under  discussion. 

Q.  Have  you  ever  made  a  written  counter  pro- 
posal % 

A.  As  I  understand  a  counter  projDOsal,  no.  And 
it  is  hard  for  nie  to  conceive, — if  not  impossible  for 
me  to  conceive,  of  any  circmnstances  where  such  a 
written  counter  proposal  would  be  advisable  or  nec- 
essary, but  as  I  stated  before,  I  hesitate  to  say  that 
one  should  never  be  made,  because  something  which 
I  cannot  foresee  might  be  present  in  some  bargain- 
ing which  would  make  it  the  proper  thing  to  do. 
But  that  is  such  a  remote  [518]  possibility  that,  as 
I  stated  before,  1  can't  conceive  of  what  it  would  be. 

Mr.  Landye :  I  make  a  motion  to  strike  the  whole 
last  part  of  the  answer  as  not  responsive.  I  asked 
him  the  question  of  whether  he  ever  made  a  counter 
proposal. 
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Mr.  Ball:  I  move  to  interpose  this  objection  to 
the  question  because  the  direct  testimony  of  this 
witness  was  what  was  a  counter  proposal  depended 
upon  the  whim  of  the  labeller,  if  he  wanted  to  call 
something  a  counter  proposal.  And  I  think  that  the 
witness'  answ^er  ^presupposes  a  particular  definition 
which  might  be  identical  with  that  of  the  ques- 
tioner. 

Trial  Examiner  Bokat:  I  will  overrule  the  mo- 
tion and  the  objection,  and  let  the  answer  stand 
as  given. 

The  Witness:  Now,  in  further  explanation  of 
that  answer,  if  I  may  complete  my  answer, — I  have 
on  many  occasions  made  a  full  statement  of  and  full 
disclosure  of  the  company's  position  on  some  point 
being  bargained,  or  upon  some  demand  made  by  a 
union  and  it  may  be  that  that  statement  of  the  com- 
pany's position,  which  after  all  is  about  all  that  can 
be  said  on  the  subject,  is  a  counter  proposal.  That 
depends  upon  one's  individual  definition  of  a  coun- 
ter proposal.  I  don't  consider  it  as  such. 

Q.  (Mr.  Landye,  continuing)  Well,  let's  clear 
this  up.  Have  you  ever  taken  a  contract,  or  taken 
a  piece  of  paper,  now,  and  written  down  on  it,  sec- 
tion by  section,  a  proposal  to  a  miion  in  [519] 
answer  to  a  projjosal  of  theirs  as  to  what  the  com- 
pany would  accept,  section  by  section,  and  submitted 
it  to  a  miion? 

A.  Well,  I  have  sat  down  with  a  piece  of  paper 
and  written  a  contract  with  a  labor  organization,  if 
that  answers  your  question. 
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Q.  I  will  a*sk  if  yon  ever  submitted  to  a  labor 
organization,  section  by  section,  what  the  company 
would  consider  in  the  case? 

A.  Well,  I  said  that  I  had  written  a  contract 
with  a  labor  organization,  which,  of  course,  was 
signed  and  executed  by  the  Union.  It  had  to  be  sub- 
mitted to  them. 

Q.     Was  that  later  signed  by  the  Union? 

A.     Oh,  yes;  yes. 

Q.     I  see.  What  union  was  that? 

A.  Well,  that  was  an  A  F  of  L  affiliate.  I  believe 
they  called  themselves  a  Machinists'  Union,  or  the 
International  Association  of  Machinists,  associated 
with  the  American  Federation  of  Labor. 

Q.  Have  you  signed  contracts  with  any  imions 
in  the  mail  order  or  retail  stores  in  the  United 
States? 

A.  Well,  this  particular  contract  that  I  just  re- 
ferred to  was  in  a  factory  operated  by  the  company. 
I  know  of  no  written  contracts  that  are  in  existence 
at  a  retail  store  or  mail  order  house. 

Q.  Yes.  So,  to  clear  that  U]),  throughout  the 
United  States  [520]  Montgomery  Ward  does  not 
have  any  contract  with  any  union  representing  either 
the  Retail  Store  Employees  or  the  Mail  Order  Em- 
ployees ? 

Mr,  Ball:  Well,  come  now, — that  is  not  a  fair 
statement  of  the  witness'  testimony,  and  it  involves 
a  conclusion  and  opinion  of  the  questioner,  and  for 
that  reason,  I  object  to  it. 
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Trial  Examiner  Bokat :  Well,  I  think  his  an- 
swer is  clear. 

Mr.  Landye:     I  think  that  is  correct. 

Q.  (Mr.  Landye,  continuing)  Now,  as  stated 
in  your  direct  examination,  that  you  instructed  Mr. 
Pow^ell  to  never  agree  on  one  section  at  a  time,  is 
that  correct? 

A.     As  an  agreement,  yes,  sir. 

Q.     As  an  agreement? 

A.  Yes;  a  trade  agreement  can  only  be  agreed 
to  as  an  entirety,  as  I  said. 

Q.     And  so,  for  instance, — you  haA^^e  a  Mr.  Barth  ? 

A.     Yes. 

Q.  To  be  specific,  on  what  is  the  title  of  Board's 
Exhibit  3,  where  appears  14  different  sections,  your 
instructions  were  never  to  agree  section  by  section, 
is  that  correct? 

Mr.  Ball:  Oh,  I  object  to  this  as  not  being  a 
fair  statement  of  the  witness'  testimony.  The  wit- 
ness' testimony  was  that  they  couldn't  take  out 
isolated  paragraphs  or  sections  of  a  contract  to 
make  a  final  agreement  embodymg  only  the  single 
section.  I  think  that  the  witness'  testimony  is  clear 
on  that,  and  that  it  is  a  misquotation  here  in  fram- 
ing the  question  as  it  is.  [521] 

Mr.  Landye:  I  so  understood  it,  and  I  wish  to 
have  that  cleared  up. 

Trial  Examiner  Bokat:  The  witness  can  state 
in    reply    to    the    question    whether    that    is,— Mr. 
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SLandye's  understanding  of  it  is  correct  or  not.  Do 
you  want  to  hear  the  question  again*? 

The  Witness:  I  have  stated  to  Mr.  Powell  that 
a  good  bargainer  would  not  bind  himself  by  agree- 
ment to  any  one  section  or  clause  of  a  contract 
while  other  sections  and  clauses, — as  to  other  sec- 
tions and  clauses,  there  still  remained  substantial 
disagreement.  That  is,  to  agree  to  one  section,  while 
there  existed  substantial  disagreement  as  to  other 
was  not  smart  bargaining,  in  my  opinion. 

Q.  (Mr.  Landye)  So  that  the  whole  contract 
Avould  just  have  to  be  agreed  to  at  one  time? 

A.     So  far  as  an  agreement  is  concerned,  yes,  sir. 

Q.  It  would  all  just  have  to  be  agreed  to  at  one 
time,  is  that  correct? 

A.  So  far  as  an  agreement  is  concerned,  yes.  Of 
course,  the  separate  sections  and  clauses  could  be 
negotiated  and  bargained  separately,  but  they  could 
only  be  agreed  to  as  an  entirety. 

The  reason  for  that,  I  think,  is  obvious  because 
of  some  change  that  might  be  made  in  one  of  the 
other  proposals  in  the  contract,  the  bargainer  might 
desire  to  make  some  change  in  the  specific  clause 
under  discussion,  the  later  objection  not  being  [522] 
ai)parent  at  the  time  because  the  change  to  be  made 
later  ui  the  other  provision  would,  of  course,  not 
then  be  known. 

Q.  Now,  you  say  Mr.  Powell  was  in  charge  of 
labor  relations  here  on  the  Pacific  Coast,  is  that 
correct?  A.     Yes,  sir. 
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Q.  I  want  to  get  to  the  authority.  Did  Mr.  Powell 
have  the  authority  to  grant  any  increases  in  wages? 

A.     No,  not  alone. 

Q.     Not  alone?  A.     No,  sir. 

Q.  Would  Mr.  Powell,  in  fact,  have  any  author- 
ity to  change  any  of  the  existing  conditions,  as  they 
existed  at  the  time  at  the  plant,  by  himself, — such 
as  wages,  hours,  conditions  and  everything? 

Mr.  Ball:  I  object  to  this  question  because  the 
statement  is  simply, — or  the  claim  has  simply  been 
made  that  Mr.  Powell  is  empowered  to  negotiate 
and  not  to  administer  to  the  house  and  dictate  any 
changes  in  hours. 

Trial  Examiner  Bokat:  You  may  answer  the 
question. 

The  Witness:  Will  you  read  the  question  again, 
please  ? 

(Last  question  read.) 

A.     By  himself,  no,  he  would  not.    . 

Mr.  Landye:  He  would  not. 

Q.  (Mr.  Landye,  continuing)  Now,  you  stated 
on  the  witness  stand,  as  I  recall,  that  your  attitude 
or  own  position  was  that  [523]  the  mail  order 
should  be  dealt  with  as  one  unit  and  the  retail  stores 
as  another  unit,  with  the  union,  is  that  correct? 

A.     Yes.  That  is  substantially  correct. 

Q.     And  that  is  correct  as  of  today,  is  that  right? 

A.     That  is  right. 

Q.  Then  j^ou  have  not  changed  your  mind  since 
the  Labor  Board  ruled  last  August  that  that  was 
not  a  correct  policy 
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A.  I  have  not  changed  my  mind  since  last 
August. 

Q.     You  have  not?  A.     No,  sir. 

Q.    I  see. 

A.  I  am  not  at  all  sure  that  the  Labor  Board 
ruled  that  that  was  not  a  correct  policy. 

Q.  But  you  have  not  changed  your  mind  as  to 
that  policy  since  1940'?  A.     No,  not  at  all. 

Q.  I  see.  Now,  with  reference  to  Respondent's 
Exhibits  11  and  12, — have  you  read  these  ads?  I  will 
take  one  and  you  take  the  other.  They  are  both  the 
same.  (Mr.  Landye  handed  a  newspaper  sheet  to 
the  witness) 

A.     Yes,  sir;  I  have  read  them. 

Q.  (Mr.  Landye)  Do  you  know  who  drafted 
those  statements,  as  appear  in  Exhibits  11  and  12 
of  the  Respondent  ■?  A.     Yes,  sir. 

Q.     Who  did?  [524] 

A.     I  made  the  final  draft. 

Q.     You  made  the  final  draft  I  A.     Yes,  sir. 

Q.  And  these  were  made  March  22,  1941,  and  one 
states  this:  ''Ward's  Portland  Store  and  Mail  Or- 
der House  were  picketed  December  7,  1940.  This 
was  the  result  of  Ward's  refusal  to  agree  to  a  closed 
shop.  No  disimte  existed  as  to  wages  and  hours". 

A.     Yes,  sir. 

Q.     That  is  your  statement? 

A.    Yes,  it  is. 

Q.  I  see.  And  you  drafted  a  statement  like  that, 
knowing  what  went  on  in  the  negotiations? 
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A.  Well,  I  drafted  the  statement,  and  I  feel  that 
I  have  a  rather  general  knowledge  of  what  went  on 
in  the  negotiations,  yes,  sir;  although  I  was  not 
personally  present. 

Q.  Well,  did  you  know  that  there  was  a  dispute 
over  wages  and  hours'? 

A.  Xo,  sir ;  I  know  that, — at  least  it  is  my  knowl- 
edge that  on  November  25,  1940,  at  a  meeting  in 
Oakland,  a  Mr.  White,  a  Mr.  Thomas  White,  made 
the  statement  to  Mr.  Powell,  I  am  informed,  that 
unless  the  company  would  agree  to  a  closed  shop  at 
Portland,  Oregon,  on  or  before  noon  of  Thursday, 
November  28,  that  the  unions  for  which  he  spoke 
would  take  concerted  economic  action  against  Mont- 
gomery Ward  in  the  eleven  western  [525]  states. 

Montgomery  Ward,  as  stated  in  the  ad,  failed  to 
agree  to  the  closed  shop  as  demanded  by  Mr.  Thomas 
White,  and  a  few  days  later,  the  picket  line  was 
placed  aroimd  the  Portland  store  and  house  as 
stated  m  the  ad. 

Mr.  White 

Q.  (Interposing)  Now, — excuse  me.  You  are 
still  explaining  your  answer? 

A.     Yes,  I  am. 

Mr.  White,  a  few  days  after  that,  told  me  per- 
sonally, in  a  conversation  in  Oakland,  California, 
that  he  was  still  then  speaking  with  full  authority 
for  the  Warehouse  and  Retail  Clerks'  Locals  at 
Portland,  as  well  as  the  Warehousemen  and  Retail 
Clerks'  Unions  at  Oakland,  and  he  said  to  me,  "We 
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have   no   dispute   with   you   over   eithei'   wages   or 

hours. ' ' 

Q.  Now,  you  were  in  touch,  were  you  not,  with 
Mr.  Powell,  all  of  this  time? 

A.     I  was  in  frequent  contact  with  Mr.  Powell. 

Q.  Yes.  Didn't  you  know  that  at  the  meetings  of 
December  14  and  16,  that  the  j)arties  could  not  agree 
on  wages? 

A.  Well,  whether  I  knew  that  or  not,  the  ads  as 
you  will  note,  state  that  the  house  was  picketed  on 
December  7th,  which  antedates  the  time  referred  to 
by  you  in  your  question  and  state  that  no  dispute 
existed  as  to  wages  or  hours  at  that  time.  It  is  my 
understanding  that  since  the  date  on  which  the 
house  was  picketed,  [526]  that  certain  demands 
have  been  made  as  to  wages,  yes,  sir. 

Q.  Well,  didn't  you  know  that  before  the  place 
was  picketed  that  there  were  wage  demands  made 
on  the  company? 

A.  Well,  as  I  just  stated  to  you  a  moment  ago, 
Mr.  White,  within  two  or  three  days  after  December 
7th,  the  date  we  are  talking  about  here,  stated  to 
me  personally,  on  behalf  of  the  Warehouse  and 
Retail  Clerks'  Unions  of  Portland,  that  no  dispute 
existed  as  to  wages  or  hours. 

And  he  said  to  me,  "We  are  not  making  any 
claims  on  you  with  regard  to  either  wages  or  hours. ' ' 

Mr.  Landye :  I  make  a  motion  to  strike  the  whole 
answer  as  not  responsive. 
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Trial  Examiner  Bokat :  It  is  partially  responsive 
and  not  entirely. 

Mr.  Reporter,  will  you  read  the  question,  please! 
(Whereupon   the   question   referred   to   was 
read  as  follows: 

''Q.  (Mr.  Landye)  Well,  didn't  you  know 
that  before  the  place  was  picketed  that  there 
were  wage  demands  made  on  the  company?") 

Trial  Examiner  Bokat:  That  is  prior  to  Decem- 
ber 7,  1940;  did  you  know  that! 

Q.  (Mr.  Landye,  continuing)  Did  you  know 
that  wage  demands  had  been  made  on  the  company  ? 

A.  I  understood  that  certain  contracts  had  been 
submitted  to  the  company.  I  believe  they  have  been 
identified  here  as  Board's  [527]  exhibits  3  and  7, 
and  that  those  contracts  made  some  reference  to 
wages. 

Q.  In  fact,  in  your  letter  to  Mr.  Powell  on 
November  1,  you  referred  to  those  wage  sections, 
didn't  you! 

A.     The  letter  will  speak  for  itself. 

Q.  Yes.  Now,  was  there  any  other  correspon- 
dence between  Mr.  Powell  and  yourself,  except  what 
we  have  here  in  evidence. 

A.     I  believe  there  was;  yes,  sir. 

Q.     Do  you  have  that! 

Mr.  Ball :  Well,  I  object  to  this.  The  question  of 
whether  he  has  this  correspondence  has  nothing  to 
do  with  the  issues  in  this  case. 
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Trial  Examiner  Bokat:  He  just  asked  whether 
he  has  any. 

Q.  (Mr.  Landye,  continuing)  Do  you  have  any 
other  correspondence  with  Mi*.  Powell,  or  Mr. 
Powell  with  you,  in  respect  to  the  situation  with 
the  labor  unions  with  Montgomery  Ward  at  Port- 
land, and  instructions  by  you  to  him.  or  requests 
for  instructions  by  him  to  you? 

A.     Well,  that  question  involves  several  things. 

Mr.  Ball:  Yes.  I  move  that  the  question  be  sep- 
arated and  put  in  proper  form. 

Trial  Examiner  Bokat:    Yes. 

Q.  (Mr.  Landye)  Do  you  have  in  your  posses- 
sion any  letters  besides  what  are  in  evidence  be- 
tween you  and  Mr.  Powell,  relating  to  the  labor 
situation  here  in  Portland?  [528] 

A.     I  have  some  letters, — pardon  me. 

Mr.  Ball:  I  object  to  the  question  unless  it  is 
made  specific  as  to  what  dates. 

Mr.  Landye:     No,  if  the  Court  please. 

Trial  Examiner  Bokat:  The  question  is  general. 
I  think  that  it  is  clear,  involvmg  the  labor  dispute 
here.  I  assmne  there  was  a  dispute  here.  If  the 
witness  doesn't  miderstand  it,  he  can  so  indicate. 

The  Witness:    I  didn't  say  that. 

Trial  Examiner  Bokat:  No,  you  did  not.  I  say, 
if  you  don't  understand  it,  you  can  so  indicate. 
I  think  that  it  is  clear,  and  I  will  let  it  stand. 

The  Witness:     Shall  I  answer  it? 
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Trial  Examiner  Bokat:     Yes. 

A.  I  have  some  letters  from  Mr.  Powell  with 
regard  to  these  matters. 

Q.  (Mr.  Landye)  I  see.  Could  you  produce  those 
here  ?  A.     Physically  % 

q.    Yes.  A.    Yes. 

Q.  I  ask  that  that  may  be  done.  I  don't  ask 
tjbat  he  be  here  to  identify  them. 

Mr.  Ball:  Well,  the  respondent  objects  to  the 
production  of  these  letters  as  being  the  privileged 
correspondence  of  the  respondent. 

Trial  Examiner  Bokat:  Well,  I  am  afraid  that 
you  have  [529]  opened  the  door.  You  have  come 
in  here  and  produced  certain  letters  involving  cer- 
tain instructions  which  you  felt  were  not  con- 
fidential. Now,  you  take  the  position  that  certain 
other  letters  involving  the  same  dispute  are  con- 
fidential. It  may  be  that  they  are.  I  don't  know 
whether  it  will  help  throw  any  light  on  the  situation 
to  help  me  determine  the  facts  or  not,  Mr.  Ball. 

Mr.  Ball:  Well,  the  request  made  is  a  general 
one. 

Trial  Examiner  Bokat:  I  have  not  directed  you 
to  produce  them.  I  am  sort  of  thinking  out  loud. 

Mr.  Ball:  Well,  may  I  direct  your  attention, 
Mr.  Examiner,  that  this  request  is  a  broad  one. 
There  might  have  been  many  letters  that  passed 
between  Mr.  Barr  and  Mr.  Powell  which  do  not 
relate  to  the  same  matter,  but  which  have  the  same 
probative  effect  as  the  letters  which  are  produced. 
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Trial  Examiner  Bokat :  That  may  be  true.  I  don't 
know  what  has  passed  between  the  parties. 

Mr.  Ball:  The  request  for  the  production  is 
very  sweeping,  and  totally  without  justification,  and 
no  foundation  laid. 

Trial  Examiner  Bokat:  I  think  there  has  been 
a  foundation  laid  in  a  general  way.  The  \vitness 
has  admitted  that  other  letters,  requests  for  in- 
structions, I  believe,  were  received  by  him  from 
Mr.  Powell.  Am  I  correct  in  that,  Mr.  Barr? 

The  Witness:  I  said  other  letters  were  received. 
I  didn't  interpret  them  as  being  requests  for  in- 
structions or  otherwise.  [530] 

Trial  Examiner  Bokat:  Well,  Suppose  you  de- 
velop that  a  little  further,  Mr.  Landye?  You  can 
make  your  request  more  specific  if  you  lay  a 
foundation  for  it. 

Mr.  Landye:     Yes. 

Q.  (Mr.  Landye,  continuing)  Do  you  have  in 
your  possession  any  other  letters  relating  to  the 
general  labor  dispute  here  in  Portland  with  Mont- 
gomery Ward  in  which  you  instruct  Mr.  Powell  as 
to  how  he  should  go  about  the  negotiations'? 

A.  No,  I  have  no  letters  in  my  possession  in 
which  I  give  any  instructions  to  Mr.  Powell. 

Q.  Do  you  have  in  your  possession  any  letters 
from  Mr.  Powell  to  you? 

A.  The  only  letters  I  have  in  my  possession 
would  be  from  Mr.  Powell  to  me. 
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Q.  Yes.  Well,  do  you  have  some  of  those  re- 
questing instructions  and  advice? 

A.  I  believe  not,  to  the  best  of  my  recollection. 
Mr.  Powell,  I  think,  knew  that  any  instructions  or 
advice  that  I  had  would  be  forthcoming  without 
his  requesting  it. 

Q.  I  see.  Well,  do  you  have  in  your  possession 
any  letters  from  Mr.  Powell  to  yourself  in  the 
nature  of  reports  upon  the  Montgomery  Ward 
situation  here  in  Portland,  the  labor  dispute? 

A.    Yes,  I  do  have. 

Mr.  Landye:    May  I  ask  that  those  be  produced? 

Mr.  Ball:  I  renew  our  objections  to  the  pro- 
duction of  those  [531]  reports,  for  the  reasons  that 
I  have  urged  before,  that  they  relate  to  a  different 
matter,  and  there  has  been  no  waiver  of  any  privi- 
lege as  to  the  production  of  such  documents  here. 

Trial  Examiner  Bokat:  Suppose  you  continue. 
I  want  to  think  about  the  request.  I  will  reserve 
decision  on  it  in  the  meantime.  You  may  continue 
w^ith  your  cross  examination. 

Mr.  Landye :  May  I  make  a  statement  before  you 
consider  that? 

Trial  Examiner  Bokat:    Yes. 

Mr.  Landye:  Our  purpose  in  that,  if  the  Ex- 
aminer please,  is  this:  that  certain  letters  were 
brought  in,  to  which  I  objected  at  the  time  as 
hearsay;  but  they  were  in,  nevertheless,  setting  out 
for  the  purpose  of  showing  instructions,  as  they 
stated,  to  the  general  attitude  and  mind,  as  they  call 
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it,  of  the  Company.  That  is  the  way  they  got  around 

the  hearsay  rule. 

Therefore,  I  am  merely  asking  for  the  rest  of 
t,he  letters  to  develop  the  whole  thing.  I  don't 
want  just  a  few  selected  letters.  I  want  to  look 
at  the  whole  picture.  Aiid  I  am  going  under  the 
rule  that  when  one  letter  is  put  in  such  as  this, 
you  have  to  bring  them  all  in.  I  object,  to 

Trial  Examiner  Bokat:  (Interposing)  I  think 
there  is  a  great  deal  of  merit  to  the  I'equest,  but 
I  will  still  think  about  it. 

The  Witness:  Of  course,  if  I  may  make  a  state- 
ment in  explanation  of  the  facts,  Mr.  Examiner? 

[532] 

Trial  Examiner  Bokat:  Yes,  I  would  like  to  get 
it  as  fully  as  possible. 

The  Witness:  I  would  like  to  say,  with  regard 
to  laying  the  full  picture  on  the  table,  that  the  full 
picture  goes  far  beyond  the  letters,  because  by 
far  most  of  my  contacts  with  Mr.  Powell  were  oral. 

Trial  Examiner  Bokat:  Oh,  yes.  I  think  that 
we  understand  that  all  right. 

Mr.  Ball:    And  therefore  subject  to  examination. 

Trial  Examiner  Bokat:     Yes. 

Mr.  Landye:    Now, 

Trial  Examiner  Bokat:  I  think  that  Mr.  Lan- 
dye's  point,  though,  is  still  a  good  one, — that  if  the 
respondent  seeks  to  select  certain  correspondence 
to  put  in  evidence,  other  correspondence  dealing 
with  the  same  subject,  particularly  where  objection 
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is  made  to  the  introduction  originally,  and  then  a 
request  is  made  for  the  introduction  of  the  balance 
on  the  same  subject.  It  sounds  fair  and  equitable 
to  me,  without  trying  to  be  too  technical  about  it. 

Q.  (Mr.  Landye,  continuing)  Now,  you  stated 
in  direct  examination  that  your  attitude,  or  policy, 
or  whatever  it  vras,  was, — on  grievances,  you  stated, 
I  remember  specifically,  was  to  deal  with  union  and 
non-union  employees  and  grievances  of  the  same, 
is  that  correct? 

A.  Well,  I  said  that  the  management  of  the 
company  was  at  all  [533]  times  glad  to  receive  and 
consider  the  grievance  of  any  individual  employee, 
or  any  group  of  employees,  and  that  w^hen  anj^ 
grievance  was  presented  to  the  management,  that 
it  would  be  considered,  and,  if  found  to  be  justified, 
corrective  action  would  be  immediately  taken,  and 
that  that  corrective  action  would  be  taken  regard- 
less of  whether  the  grievance  involved  a  member  of 
a  labor  organization  or  a  non-member  of  a  labor 
organization. 

Q.    I  see.  Now,  I  just  wanted  to  get  that  straight. 

That  attitude  on  grievances,  would  your  attitude 
be  to  also  deal  with  a  union  grievance  committee? 

A.  Well,  I  would  say  that  it  would  be  proper  to 
deal  with  the  union  grievance  committee  if  the  union 
represented  the  majority  of  the  employees  of  the 
unit  involved.  I  would  say  that  it  would  not  be 
proper  to  deal  with  such  a  committee  if  the  union 


vs.  Montgomerj)  Ward  d;  Co.  719 

(Testimony  of  John  A.  Barr.) 

i'epresented   but   a   minority   of   the   employees    in 

the  unit  of  the  imion  involved. 

Q.  Now,  do  I  imderstand  this  correctly, — that 
the  Company  will  deal  with  a  union  that  is  cer- 
tified by  the  National  Labor  Relations  Board,  is 
that  correct? 

A.  I  don't  understand  the  question,  Mr.  Ex- 
aminer. I  don't  know  what  is  meant  by  the  word 
''deal". 

Q.    Well,  they  will  negotiate,  then? 

A.     Oh,  yes,  certainly. 

Q.  And  you  will  not  deal  with  any, — do  I  take 
it,  then,  that  [534]  you  will  not  deal  with  any  other 
union  that  is  not  certified  by  the  National  Labor 
Relations  Board?  A.     I  didn't  say  that. 

Q.    Well,  is  that  correct?  A.     No. 

Q.    I  see. 

A.  I  said  that  we  would  deal  with  any  union 
which  represents  a  majority  of  the  employees  in 
a  proper  bargaining  imit.  Certification  by  the  Na- 
tional Labor  Relations  Board  is  a  very  satisfactory 
manner  of  establishing  such  majority  representation 
but  not  the  only  manner,  probably. 

Q.  I  see.  Now,  these  attitudes  that  you  have 
expressed  here,  have  full,  I  think, — ^strike  the  ques- 
tion. 

Trial  Examiner  Bokat:  I  will  declare  a  ten- 
minute  recess  at  this  time. 

(Whereupon,  at  this  time  there  was  a  short 
recess,  after  which  proceedings  were  resumed 
as   follows:) 
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Trial  Examiner  Bokat:  The  hearing  will  come 
to  order,  please. 

Q.  (Mr.  Landye,  continuing)  Referring  to  Ex- 
hibit,— Respondent's  Exhibit  16,  Mr.  Barr,  and 
showing  you  now  the  contract  attached,  I  see  some 
pencilled  notes.  Do  you  know  whose  notes  those 
are^  A.    Yes,  I  do. 

Q.     Whose  notes  are  those? 

A.     They  are  mine.  [535] 

Q.     Those  are  your  notes'? 

A.  Yes,  I  used  the  contract  attached  to  Re- 
spondent's Exhibit  16  as  my  office  copy  of  the 
Warehousemen's  Contract. 

Q.  And  the  pencilled  notes,  then,  which  are 
attached  to  Exhibit  16, — the  pencilled  notes  showing 
on  what  is  headed  '^ agreement",  w^hich  will  be 
about  the  third  page,  they  are  all  of  yours,  are 
they?  A.     They  are,  yes,  sir. 

Mr.  Ball:  Perhaps  I  haven't  thoroughly  fa- 
miliarized myself  with  that.  (Reading  exhibit) 

I  didn't  know  that  you  wanted  to  encumber  the 
record  with  that. 

Mr.  Tjandye:  Oh,  I  wanted  it  encumbered  that 
w^ay. 

Mr.  Ball:    O.  K.  That  is  fine. 

Q.  (Mr.  Landye)  Now,  just  one  more  question. 
Referring  to  Exhibit, — Respondent's  Exhibit  14, 
will  you  tell  me  whose  pencilled  notes  appear  there 
on  the  second  page? 

A.    Yes,  those  are  also  my  notes. 


vs.  Montgomery  Ward  &  Co.  721 

(Testimony  of  John  A.  Barr.) 

The  form  of  contract  attached  to  Respondent's 
Exhibit  14  I  use  as  my  office  working  copy  of  the 
Retail  Clerks'  submitted  contract. 

Q.  I  see.  You  are  familiar,  I  assume,  with  all 
of  these  statements  made  as  to  what  Mr.  Powell 
would  agree  with  in  those  negotiations? 

A.  You  mean  statement  made  by  Mr.  Powell 
in  the  negotiations?  [536] 

Q.    Yes. 

A.  Oh,  as  I  was  not  personally  present,  I  only 
know  what  has  been  reported  to  me. 

Q.  I  see.  Well,  taken  from  your  own  viewpoint, 
have  you  ever  made  any  concessions  to  a  union,  or 
proposals  to  a  union  except  that  which  was  actually 
in  effect  at  Montgomery  Ward  at  that  time? 

Mr.  Ball:  I  object  to  that  as  not  having  any 
relevance  to  the  issues  in  this  case,  and  it  involves 
the  use  of  a  word  that,  in  itself,  is  ambiguous.  It 
doesn't  tend  to  prove  or  disprove  any  issue  in 
this  case. 

Trial  Examiner  Bokat :  If  the  question  is  clear  to 
the  witness,  I  will  let  it  stand. 

Read  the  question,  Mr.  Reporter,  please. 

(Whereupon  tjie  last  question  was  read.) 

Trial  Examiner  Bokat:  May  I  just  add  to  that: 
I  assume  that  you  are  limiting  the  question  to 
the  negotiations  in  controversy  here? 

Mr.  Landye:    Yes,  that  is  correct. 

Trial  Examiner  Bokat:  To  the  Portland  situa- 
tion? 
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Mr.  Landye :    Yes,  yes. 

Trial  Examiner  Bokat:  Is  that  question  clear 
to  you? 

The  Witness:  No,  it  is  not  clear  to  me.  I  thought 
that  it  was  before  you  said  that,  but  now  I  don't 
believe  it  is. 

Mr.  Ball:  Mr.  Barr  has  not  participated  in 
these  negotia-  [537]  tions  except  the  one  matter 
that  he  has  testified  to. 

Trial  Examiner  Bokat:  I  know  that  he  has 
not  participated  and  I  merely  assumed  that  the 
question  assunicd  tlic  Iniowledge  of  his  situation 
from  the  reports  he  received  from  Mr.  Powell  and 
the  advice  that,  he  gave  to  Mr.  Powell  and  the 
position  taken  by  the  company. 

Mr.  Ball:  May  w^e  have  the  question  read  again, 
because  I  understood  the  question 

Trial  Examiner  Bokat:  (Interposing)  I  under- 
stand that  Mr.  Landye  is  willing  to  reframe  it,  in 
any  event. 

The  Witness:  I  think  that  I  can  answer  the 
question. 

Trial  Examiner  Bokat:  Do  you  think  that  you 
can? 

The  Witness:    Yes. 

Mr.   Landye:     All   right. 

A.  I  have  on  many  occasions  made  changes  in 
the  wage  scale  and  working  conditions  as  the  re- 
sult of  union  negotiations.  I  don't  recall  that  any 
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such  changes  were  made  in  Portland,  however,  as 

a  result  of  these  particular  negotiations. 

Mr.  Landye:  That  isn't  in  answer  to  the  ques- 
tion. 

Trial  Examiner  Bokat :  The  question  was  general. 

Mr.  Landye:  Yes,  but  we  are  limiting  it  to 
Portland. 

Trial  Examiner  Bokat:  That  is  what  I  asked 
you. 

Mr.  Landye:  I  thought  that  I  did  indicate  that 
I  wanted  it  limited  to  Portland. 

Trial  Examiner  Bokat:  Well,  suppose  you  ask 
another  [538]  question? 

Mr.  Landye:  Well,  we  will  see  if  we  can  get 
at  it  another  way  and  make  it  a  little  more  clear. 

Q.  (Mr.  Landye,  continuing)  Did  you  either 
instruct  Mr.  Powell,  or — yes,  instruct  Mr.  Powell 
to  make  any  concessions  to  the  Union  over  and  above 
what  they  were  already  getting  here  in  Portland  ? 

Mr.  Ball:  I  object  to  it  as  the  question  of 
whether  he  instructed  him  to  make  concessions  in 
general  has  no  tendency  to  prove  or  disprove  any 
element  of  this  case,  and  the  question  of  whether 
or  not  the  various  sections  of  the  contract  did,  in 
fact  change  existing  practices  more  favorably  to 
the  employees  is  a  question  that  should  be  shown 
with  reference  to  the  particular  discussions  already 
in  evidence. 

Trial  Examiner  Bokat:  Do  you  want  to  specify 
your  question  or  particularize  it  more  definitely? 
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Mr.  Landye :    Yes. 

Eitlier  concos,sions  as  to  eitlier  wages,  hours  or 
working  conditions. 

Mr.  Ball:  Now,  just  a  minute  on  that.  I  object 
to  the  question  because  there  is  testimony  by  Mr. 
Langford,  for  example,  that  there  were  a  number 
of  clauses  which  were  agreeable,  and  as  a  matter  of 
fact  some  of  those  represented  changes  of  practice, 
and  I  think  that  the  testimony  so  shows. 

Mr.  Landye:  That  is  not  my  recollection  of  the 
testimony.   [539] 

Trial  Examiner  Bokat:  It  isn't  mine.  I  mean, 
I  don't  know  w^hether  that  is  a  fact  or  not.  If  it 
w^as,  I  would  like  to  know  it.  Frankly,  my  impres- 
sion has  been  that  the  clauses  to  which  the  company 
agreed  were  some  slight  modification  in  relation  to 
those  practices  or  conditions  then  existing  or  exist- 
ing in  the  company  prior  to  the  strike  here  at 
Portland.  If  I  am  wrong  in  that  impression,  I 
wish  that  you  w^ould  set  me  right. 

Mr.  Ball:  I  know  right  off-hand,  and  I  think 
that  the  evidence  shows,  for  example,  that  there 
was  a  tentative  agreement  expressed  by  Mr.  Powell 
to  the  furnishing  of  union  forms  to  the  employees 
in  one  of  these  sections  w'hich  was  not  the  practice. 

Trial  Examiner  Bokat:  Well,  if  the  record 
doesn't  show  whether  the  company  had  done  that 
in  the  past,  there  would  be  no  deviation. 

I  don't  know  from  the  record,  as  established  now-, 
whether  the  company  had  furnished  uniforms  in 
the  past,  or  w^hether  this  was  a  new  policy  being 
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embarked   upon.   I   think  the   record   should   show- 
that.  I  am  totally  in  the  dark,  frankly. 
Suppose  you  go  ahead? 

Mr.  Landye:  That  is  what  I  was  trying  to 
get  at. 

Trial  Examiner  Bokat:     I  know  it.  That,  is  why 
I  am  permitting  you  to  go  ahead. 
Mr.  Landye:     Yes.  [540] 
The  Witness :    Shall  I  answer  ? 
Trial  Examiner  Bokat :    Yes. 
A.     May  I  have  the  question  read? 
Trial  Examiner  Bokat:     Mr.  Reporter,  will  you 
read   the   question  ? 

(Whereupon  the  question  referred  to  was 
read  as  follows: 

**Q.  (Mr.  Landye)  Did  you  either  instruct 
Mr.  Powell,  or, — yes,  instruct  Mr.  Powell  to 
make  any  concessions  to  the  Union  over  and 
above  what  they  were  already  getting  here  in 
Portland?") 

A.  I  never  instructed  Mr.  Powell  that  he  should 
make  such  concessions,  or  that  he  should  not  make 
such  concessions. 

Q.  (Mr.  Landye,  continuing)  I  see.  That  matter 
was  left  entirely  up  to  Mr.  Powell  ? 

A.  It  was  left  up  to  Mr.  Powell  and  the  other 
people  with  whom  he  was  working,  here  in  Portland. 

Trial  Examiner  Bokat:  Do  you  mean  by  that 
answer  that  Mr.  Powell  did  have  authority  to 
make — let's  use  the  word  ''concessions"  or — I  am 
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satisfied  with  tjiat  word, — to  make  concessions  be- 
yond that  which  was  already  then  in  existence  in 
Portland? 

A.  Well,  what  do  you  mean  by  concessions?  Do 
you  mean  to  make  some  change? 

Trial  Examiner  Bokat:  Well,  you  answered  the 
question.  Yes,  that  is  what  I  mean.  [541] 

The  Witness:  I  said  that  I  gave  Mr.  Powell 
no  instructions  that  he  should  not  grant  concessions 
or  that  he  should  grant  them,  either  way. 

Trial  Examiner  Bokat :  I  know.  You  have  testi- 
fied that  he  had  full  power  to  negotiate? 

The  Witness:  That  is  right,  full  power  to 
negotiate.  And  I  also  testified  that  he  had  no 
authority  himself  to  change  the  hours,  the  wages 
or  the  working  conditions  in  Portland. 

Q.  (Trial  Examiner  Bokat)  But  frankly,  what 
puzzles  me, — ^was  he  merely  to  listen  to  the  union 
demands?  A.     Oh,  no. 

Q.  And  then  forward  them  to  you?  Now,  what 
does  the  word  ''negotiate"  mean  in  this  instance? 

A.  You  see,  Mr.  Powell  was  not  working  on  this 
matter  alone. 

Q.     Yes,  you  had  Mr.  Huddleston  here? 

A.  Mr.  Huddleston.  Mr.  Barth  was  here,  the 
manager  of  the  retail  store.  Mr.  Barth  was  working 
very  closely  vdth  Mr.  Harris,  the  vice-president 
of  the  company  located  in  Oakland  who  had  juris- 
diction over  all  of  the  stores  in  question,  and  with 
Mr.  Harris'  staff  in  Oakland. 
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Q.     I  assumed, 

A.     (Interposing)  Does  that  make  it  clear? 

Q.  Yes,  I  knew  that  they  didn't  have  the  power 
necessarily  to  bind  the  company  without  previous 
authorization  to  make  any  kind  [542] 

Mr.  Ball:  May  I  submit  to  your  Honor  that  the 
record  shows  that  Mr.  Huddleston  was  the  manager 
of  the  mail  order  house,  and  Mr.  Barth  of  the 
retail  store,  and  had  the  usual  authority  of  sucli 
men  to  change  conditions. 

Trial  Examiner  Bokat:  Well,  if  he  did,  I  think 
that  the  record  ought  to  show  it.  I  don't, — I  didn't 
get  that  impression,  I  mean  the  questions  that  have 
been  directed  as  to  Mr.  Powell's  authority. 

Now,  if  Mr.  Barth  and  Mr.  Huddleston  had  more 
power  than  Mr.  Powell  in  regard  to  negotiating  or 
making  any  changes,  I  think  that  the  record  should 
show  that. 

The  Witness:  I  testified,  Mr.  Examiner,  if  I 
may  restate,  that  at  the  time  Mr.  Estabrook  called 
upon  me  in  Chicago,  he  was  speaking  in  behalf  of 
the  Warehousemen's  Union,  all  or  at  least  practi- 
cally all  of  whom  were  employed  in  the  mail  order 
house.  I  told  him  that  Mr.  Powell  and  Mr.  Huddle- 
ston had  full  authority  to  negotiate  with  them. 

Mr.  Ball:  Mr.  Examiner,  may  I  suggest  that 
part  of  the  difficulty  comes  from  the  ambiguity  of 
the  negotiations.  Mr.  Powell  was  in  charge  of  the 
negotiations  and  that  has  been  the  testimony  and 
the  direction  of  the  inquiry  all  through  it. 
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Trial  Examiner  Hokat:  I  know;  it  has  all  been 
directed  towards  Mr.  Powell  and  that  is  why  I 
asked  these  questions,  bringing  in  Mr.  Bartji  and 
to  bring  in  Mr.  Huddleston. 

The  Witness:  Mr.  Powell  would  have  to  con- 
sult with  Mr.  [543]  Barth  and  Mr.  Huddleston  be- 
fore a  change  would  actually  be  made  in  the  work- 
ing conditions  because  they  were  the  managers  of 
the  store  and  they  were  responsible  for  its  opera- 
tions. 

Mr.  Landye:  May  I  get,  this  correctly  now:  that 
Mr.  Barth  and  Mr.  Powell  and  Mr.  Huddleston  had 
the  power,  for  instance  to  up  the  wages  10  per 
cent.  ? 

The  Witness:     Yes,  they  did. 

Q.  (Mr.  Landye,  continuing)  They  had  that 
power?  A.    Yes,  sir. 

Q.  And  did  they  have  the  power  to  grant  a 
union  shop? 

A.  I  would  say  ^'yes",  that  is  my  opinion,  that 
ih^j  had  that  authority.  And  I  say  that  that  is 
my  opinion  that  they  had  the  authority  to  do 
that,  having  in  mind  that  they  had  been  instructed 
at  the  time  of  these  negotiations  that  the  company 
was  opposed  to  the  closed  shop  which  had  been 
asked  for  by  the  union.  In  the  absence  of  any 
contrary  instructions,  why,  they  would  have  author- 
ity to  so  agree. 

Q.  So,  your  statement  is  that  Mr.  Huddleston 
and  Mr.  Barth  and  Mr.  Powell,  together,  could 
grant  the  union  shop. 
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I  want  to  ask  you,  then,  and  refresh  your  memory 
from  a  letter  that  you  wrote  to  Mr.  Powell  on 
November  1,  quoting  from  paragraph  3:  ''The 
preferential  hiring  and  the  miion  shop  provisions 
of  article  2  are  not  acceptable  on  matters  such 
as  this  where  our  objection  is  to  the  substance  of 
the  proposal  rather  than  to  the  form  in  which 
it  is  presented  or  with  respect  [544]  to  some  detail 
it  seems  to  use,  there  is  no  obligation  upon  us  to 
make  a  comiter  proposal.  In  other  words,  there 
is  nothing  in  the  nature  of  a  union  shop  or  prefer- 
ential shop  which  is  acceptable  to  us  which  would 
possibly  form  the  basis  of  any  kind  of  a  proposal." 

And  with  that  letter  to  Mr.  Powell,  would  you 
say  that  he  and  Mr.  Huddleston  and  Mr.  Barth  had 
the  power  to  grant  a  union  shop  here  in  Portland? 

A.  No;  I  said  in  the  absence  of  any  instructions 
to  the  contrary,  they  would  have  the  authority  to 
negotiate.  However,  in  this  particular  instance, 
they  did  have  instructions  to  the  contrary. 

Q.  So  they  wouldn't  have  the  authority,  is  that 
correct?  A.    Yes. 

Trial  Examiner  Bokat:  May  I  ask,  Mr.  Barr, 
whether  these  instructions  you  sent  to  Mr.  Powell, 
— 1  believe  the  word  "instructions"  was  used  by 
your  own  counsel  on  direct  examination.  If  I  am 
wrong,  will  you  correct  me,  Mr.  Ball? 

Mr.  Ball:  Yes;  I  said  that  those  instructions 
were  given  to  him. 

Trial   Examiner   Bokat:     Now,    were   those    in- 
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structions,  given  to  Mr.  Powell,  given  in  these 
negotiations  just  as  binding  on  Mr.  Barth  and  Mr. 
Huddleston  as  on  Mr.  Powell? 

The  Witness:     I  so  considered  them. 

Trial  Examiner  Bokat:     All  right.   [545] 

Mr.  Ball:  Your  Honor,  this  is  making  it  some- 
what obscure. 

The  wage  policy  was  discussed,  and  that  wage 
discussion  included  both  the  authorit^v  and  the 
power  to  make  the  w^age  adjustments. 

Trial  Examiner  Bokat:    That  is  right. 

Mr.  Landye:     I  think  that  is  all. 

Trial  Examiner  Bokat:    Any  redirect f 

Mr.  Ball:  Are  you  going  to  make  a  ruling  on 
those  documents? 

Trial  Examiner  Bokat:  Do  you  wish  to  intro- 
duce them  without  the  direction  of  the  Trial  Ex- 
aminer? Do  you  want  to  consider  that? 

Mr.  Ball :    I  think  not. 

Trial  Examiner  Bokat:  You  think  not.  Frankly, 
I  want  to  give  it  some  more  thought. 

Mr.  Ball:  My  only  point  in  raising  the  ques- 
tion now  is  that  if  the  Examiner  is  going  to  rule, 
that  they  be  produced. 

Trial  Examiner  Bokat:  You  want  time  to  pro- 
duce them  while  Mr.  Barr  is  here? 

Mr,  Ball:  I  thought  it  might  serve  the  purposes 
of  this  examination. 

Trial  Examiner  Bokat:  I  might  discuss  it  with 
the  parties  off  the  record  in  order  to  discuss  cer- 
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tain  things  in  regard  to  that  procedure.  If  you  want 

to  leave  it  on  the  record,  I  will  discuss  it  on  the 

record. 

Mr.  Ball:     Oh,  that  is  perfectly  all  right.  [546] 
Trial  Examiner  Bokat:     I  will  declare  a  recess 
at  this  time. 

(Whereupon,  at  this  time  there  was  a  short 
recess,  after  which  proceedings  were  resumed  as 
follows:) 

Trial  Examiner  Bokat:  The  hearing  is  now  in 
session.  May  I  state  for  the  record,  gentlemen,  in 
the  discussion  we  had  in  the  chambers,  the  Re- 
spondent, after  that  discussion,  or  during  that  dis- 
cussion, through  its  coimsel,  has  indicated  its  will- 
ingness to  produce  other  letters  that  Mr.  Barr 
wrote  to  Mr.  Powell  concerning  the  meetings  which 
took  place  on  the  13th,  14th  and  16th  of  December. 

Mr.  Ball:  No,  Mr.  Barr  wrote  to  Mr.  Powell 
prior  to  December  16;  and  that  Mr.  Powell  wrote 
to  Mr.  Barr  reporting  the  meetings  of  November 
12,  November  25,  December  13,  14  and  16. 

Trial  Examiner  Bokat:  That  you  are  willing  to 
produce  that  correspondence. 

Mr.  Ball:     These  are  being  produced. 

Trial  Examiner  Bokat:  I  understand  that  they 
may  be  received  in  evidence  without  further  identi- 
fication . 

Mr.  Landye :    That  is  correct. 

Trial  Examiner  Bokat:     Mr.  Reporter,  will  you 
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mark  them  in  order  and  they  will  be  received  as 

Respondent's  Exhibits  17  to  23,  inclusive. 

(Whereupon  the  documents  hereinabove  re- 
ferred to  were  received  in  evidence  as  Re- 
spondent's Exhibits  17  to  23,  inclusive.)   [547] 

RESPONDENT'S'   EXHIBIT    No.    17 

Air   Mail 

Chicago,  Illinois 
September  24,  1940 
Mr.  W.  B.  Powell 
Law  Department 
Oakland,  Cal. 

Re:   Warehousemen's   Union — Portland 

Mr.  Estabrooks,  representative  of  the  Warehouse- 
men's Union  in  Portland  dropped  in  to  see  us 
yesterday  on  his  way  through  Chicago.  He  is  the 
representative  of  the  Warehousemen's  Union  which 
has  been  certified  by  the  Labor  Board  as  bargain- 
ing representative  for  the  warehousemen's  group 
at  the  Portland  house  and  store.  We  told  Esta- 
brooks that  the  Portland  bargaining  would  be 
handled  by  Mr.  Huddleston  and  you.  Huddleston 
will  contact  you  when  called  upon  by  the  Union 
and  arrange  a  time  of  meeting  which  is  mutually 
convenient.  I  think  that  you  should  attend  all 
meetings  which  are  held  with  the  Warehousemen's 
Union  and  you  will  probably  carry  the  burden  of 
the  negotiations.  I  am  sure  that  Huddleston  will 
welcome  your  assistance. 
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You  will  of  course  keep  us  advised  of  all  de- 
velopments and  feel  perfectly  free  to  call  upon 
us  for  suggestions  on  any  point  where  the  answer 
is  not  clear. 

JOHN  A.  BARR 

JAB/s 


RESPONDENT'S   EXHIBIT   No.    18 

Chicago 
Nov.  22, 1940 

Mr.  W.  B.  Powell 

Secretary's  Office 

Oakland,  California 

After  discussing  with  Mr.  Ball  his  letter  to  you 
of  November  19  we  thought  it  might  be  well  to 
further  clarify  one  or  two  of  the  points,  particularly 
the  subject  of  counterproposals. 

To  date,  we  have  had  no  situation  where  we  have 
sought  a  contract  with  a  union.  Therefore,  by  the 
very  nature  of  the  situation,  the  initiative  lies  with 
the  union.  We  propose  to  fulfill  our  obligation  to 
bargain  with  the  unions  in  good  faith,  but  this  does 
not  pass  to  us  "the  burden  of  going  forward".  The 
initiative  continues  to  lie  with  the  union  through- 
out the  bargaining  process.  The  onlly  thing  which 
wiU  change  our  status  in  this  regard  is  a  change 
in  our  relative  economic  positions  of  such  nature  as 
to   induce   us  to   seek   some   concession    from   the 
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union.  That  may  happen  at  some  time  in  the  future 

but  is  not  an  immediate  problem. 

As  Mr.  Ball  stated,  we  do  not,  think  that  the  Act 
places  upon  an  employer  the  absolute  duty  to  make 
counterproposals.  This  does  not  mean,  however, 
that  we  are  t(^  take  an  abnormal  ov  mniatural  atti- 
tude with  regard  to  counterproposals.  We  should 
exi)lain  our  position  on  any  point  being  bargained 
when  requested  to  do  so,  and  in  many  instances 
this  will,  in  substance,  include  a  counterproposal 
whether  or  not  it  is  expressly  so  labeled.  There  is 
no  objection  to  this  procedure — it  is  a  perfectly 
normal  thing  to  do.  In  many  instances  a  present 
practice,  the  status  quo,  may  thus  be  offered  as  a 
counterproposal.  Mr.  Ball  did  not  mean  that  coun- 
terproposals, in  the  broad  sense,  should  never  be 
made.  He  meant  only  that  we  should  not  take  the 
initiative  in  the  bargaining  process. 

To  state  it  in  different  words,  we  do  not  want 
you  to  feel  under  abnormal  restraint  in  the  state- 
ment of  the  Company's  position  with  respect  to 
the  points  being  bargained.  This  is  necessary  to 
good  faith  and  we  should  not  be  unduly  concerned 
over  whether  or  not  our  statement  of  position 
contains  what  might  be  considered  a  counterpro- 
posal. Just  keep  in  mind,  however,  that  it  is  the 
union,  not  the  Company,  which  is  seeking  an 
agreement. 

The  union  may  demand  a  closed  shop.  You  will 
say  ''no"  and  give  your  reasons.   No  counterpro- 
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posal  is  involved  or  called  for.  Again,  the  union 
may  ask  for  75^  per  hour  for  a  certain  job.  If  this 
is  too  high  you  will  decline  the  demand  and  if  the 
union  asks  for  your  reasons  or  for  a  comiterpro- 
posal  you  would  probably  state  that  you  have  made 
a  study  of  this  wage  and  have  arrived  at  the  con- 
clusion that  60^  an  hour  is  the  proper  wage. 
Whether  w^e  call  this  a  counterproposal  or  not  is 
not  of  primary  importance. 

This  letter  is  probably  unnecessary  but  I  thought 
I  might  be  able  to  add  a  mite  of  clarity  to  a  sub- 
ject which,  at  best,  is  not  too  clear.  I  will  close 
with  a  ''recapitulation"  of  some  of  the  high  points: 

1.  The  purposes  of  bargaining  are  best  served 
by  oral  negotiations.  We  need  not  state  our  posi- 
tion to  the  union  in  writing. 

2.  The  union  is  seeking  something  from  us.  We 
are  not  to  assume  the  initiative  by  volunteering 
proposals  or  counterproposals. 

3.  In  discussing  individual  clauses  state  that 
you  have  no  present  objection  to  clauses  which  are 
not  objectionable,  but  do  not  "agree"  to  such 
clauses.  You  can  only  agree  to  a  contract  as  a  whole. 

4.  Insist  on  a  ''no-strike"  clause  without  qualifi- 
cations or  exceptions. 

5.  Whenever  in  doubt  as  to  what  you  should  do 
resolve  the  doubt  in  favor  of  the  Company.  Err 
on  the  side  of  conservatism  if  you  err  at  all. 

6.  Do  not  rush  the  bargaining  process  and  do 
not  yourself  take  the  initiative  in  seeking  an 
agreement. 
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"  7.  Bargain  in  good  faith.  State  the  Company's 
position  on  the  points  raised  honestly  and  frankly. 
Your  statement  of  position  may  or  may  not  contain 
what  might  be  considered  as  a  counterproposal. 

8.  Whether  or  not  any  agreement  reached  will 
be  reduced  to  writing  and  signed  can  only  be  de- 
termined after  an  agreement  is  reached.  Prior  to 
that  time  a  discussion  of  this  point  is  premature. 

You're  doing  a  good  job,  Bill.  Keep  it  up.  Keep 
us  advised  of  what  you  are  doing  and  contact  us 
immediately   if   something   gets   "hot". 

Good  luck. 

JOHN  A.  BARR 
JAB/s 

P.  S.  I  am  forwarding  this  to  you  as  a  privi- 
leged  communication. 


J.  A.  B. 


I  agree  100%.— S.B. 


RESPONDENT'S   EXHIBIT   No.    19 

Air   Mail 
Personal  and  Confidential 

Portland,  Nov.  13,  1940 
Mr.  J.  A.  Barr: 
Law  Department 
Chicago,  111. 

Re:   Warehousemen's   Union^Portland 

Yesterday  Mr.  Huddleston,  Mr.  Glassley  and  1 
met  with  representatives  of  the  Warehousemen's 
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Union  in  Mr.  Huddleston's  Office.  The  Union  repre- 
sentatives were  Mr.  Estabrook  and  Mr.  Holmes, 
representing  the  Warehousemen  at  Portland  and 
Mr.  Towers,  representing  the  Warehousemen  at 
Oakland.  The  discussion  did  not  concern  the  Ware- 
housemen at  Oakland  but  we  were  told  that  Mr, 
Towers  had  come  up  from  Oakland  merely  to  sit.  in 
during  the  negotiations. 

The  agreement  submitted  by  Estabrook  was  dis- 
cussed. Section  by  Section,  as  follows.  During  this 
discussion  the  Union  representatives  made  very 
few  comments  on  our  statement  of  the  Company's 
position  and  it  was  apparent  they  were  desirous  of 
hearing  the  Company's  position  on  all  the  provisions 
before  presenting  any  argument. 

Article  1.  We  stated  that  the  first  sentence  of 
Article  1  was  not  a  subject  of  agreement  but  con- 
tains a  question  of  fact  which  neither  the  Union 
nor  the  Company  is  free  to  agree  upon.  When 
Estabrook  stated  it  was  very  important  to  have 
some  such  statement  in  the  agreement,  we  sug- 
gested that  the  statement  might  be  placed  in  a 
preliminary  "whereas"  clause. 

In  regard  to  sentence  2  of  Article  1  we  stated 
that  we  were  perfectly  willing  to  let  the  Union  de- 
cide for  itself  which  employees  should  be  eligible 
for  Union  membership. 

Article  2.  We  stated  we  could  not  agree  to  this 
article  for  the  reason  that  the  policy  of  the  Com- 
pany is  to   allow  the   employees   full   freedom   of 
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choice  in  regard  to  joining  a  labor  organization. 
We  made  it  clear  that  the  Company  could  not  agree 
to  influence  its  employees  either  directly  or  in- 
directly in  this  regard. 

Article  3.  Section  1 — We  explained  that  we  could 
not  agree  to  Section  1  as  it  is  worded.  We  stated 
that  we  could  agree  to  a  provision  somewhat  like 
this:  no  employee  shall  work  less  than  four  hours 
per  day;  no  female  employee  shall  work  more  than 
eight  hours  per  day ;  the  work  week  shall  consist  of 
40  hours  of  work  from  Friday  to  Thursday  in- 
clusive excluding  Sunday.  This  statement  conforms 
to  our  present  policy  although  we  did  not  make 
the  statement  that  this  was  our  present  policy. 
Mr.  Estabrook  suggested  that  we  pass  over  that 
point  for  the  present. 

Section  2 — We  explained  that  due  to  the  service 
demanded  by  our  customers  some  employees  must 
start  work  at  5:30  A.  M.  and  they  will  finish  early 
whereas  other  employees  will  come  in  late  in  the 
morning  and  may  work  until  after  6:00  P.  M. 
Therefore  w^e  could  not  agree  to  Section  2.  Also, 
we  stated  that  overtime  was  figured  on  the  weekly 
basis  of  40  hours  rather  than  upon  a  daily  basis. 

Section  3 — We  stated  that  we  had  no  objection  to 
Section  3  except  that  we  would  not  pay  overtime  for 
Saturdays,  Washington's  Birthday  or  Armistice 
Day. 

Article  4.  We  stated  that  we  could  not  agree 
to   the   minimum  wages   set   out   in   Article   4   for 
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the  reason  that  they  were  much  too  high  and  the 
Company  is  not  in  a  position  to  pay  such  a  high 
scale.  Estabrook  and  Hohnes  then  asked  us  what  we 
felt  the  schedule  of  minimum  wages  should  be. 
I  replied  that  we  had  set  up  a  list  of  minimmn  wage 
rates  which  we  would  be  willing  to  agree  to.  Be- 
fore the  meeting  Mr.  Huddleston,  Mr.  Glassley  and 
I  had  prejjared  the  list  for  the  classifications  in- 
dicated in  Article  4  and  we  had  indicated  the  mini- 
mum rates  as  an  hourly  rate  rather  than  a  weekly 
rate.  Also,  we  had  indicated  whether  the  particular 
job  was  plus  bonus  or  without  bonus.  I  read  this 
list  to  Mr.  Estabrook  and  he  jotted  down  the  figures 
on  his  copy  of  the  proposed  agreement. 

Also,  we  objected  to  the  words  ''for  any  cause" 
in  the  first  sentence  of  the  last  paragraph.  We  ex- 
plained that  those  words  would  have  to  be  stricken 
out  and  the  Union  representatives  agreed. 

Article  5.  We  had  no  objection  to  this  Article 
except  to  say  that  overtime  was  figured  on  a  weekly 
basis  rather  than  a  daily  basis,  that  is,  we  ex- 
plained that  a  Mail  Order  employee  might  work 
9  hours  one  day  and  7  hours  the  next  day  and  he 
would  not  receive  overtime  unless  he  worked  more 
than  40  hours  in  that  week. 

Article  6.  We  stated  we  could  not  agree  to 
Article  6  as  written.  We  were  pressed  for  a  counter 
proposal  on  this  point.  As  a  matter  of  fact  we 
do  have  working  Supervisors  in  the  Portland  Plant 
and  we  stated  we  could  agree  that  each  working 
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Supervisor  should  be  paid  at  least  3^  per  hour  more 

than  any  employee  directly  mider  his  supervision. 

Article  7.  We  had  no  objection  to  Article  7  pro- 
viding the  Union  would  agree  to  change  the  word 
*'five"  to  "six"  which  is  our  present  practice. 

Article  8.  Section  1 — This  provision  is  covered 
by  law  and  is  not  a  subject  for  agreement. 

Sections  2  and  3 — Our  objection  to  both  of  these 
Sections  was  that  the  Company  could  not  agree 
to  vest  the  final  decision  as  to  the  discharge  of 
an  employee  or  as  to  the  physical  condition  of  an 
employee  in  any  third  party.  We  explained  that  the 
Company  desires  that  the  ultimate  decision  as  to 
whether  or  not  an  employee  shall  be  discharged 
mu8t  remain  with  the  Management.  We  took  the 
same  position  in  regard  to  the  physician  selected 
by  the  Company. 

Article  9.  Here  we  explained  that  the  Com- 
pany's decision  in  the  matter  of  layoffs  and  re- 
hiring is  determined  by  a  consideration  of  many 
factors  including  seniority,  efficiency,  ability,  adapt- 
ability, promotability,  flexibility,  age,  sex  and  mari- 
tal status.  Therefore,  we  could  not  agree  to  the 
provisions  in  Article  9. 

Article  10.  We  had  no  objection  to  this  article 
providing  it,  was  understood  that  a  vacation  would 
not  be  granted  until  after  a  full  one  year  of  service. 

Article  11.  We  stated  we  had  no  objection  to 
the  first  and  second  sentences.  We  stated  we  could 
not  agree  with  the  third  sentence  as  it  appeared 
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to  abrogate  the  Union's  obligation  under  sentence 
#1.  Estabrook  and  Hohnes  declared  that  they  would 
not  in  any  event  unconditionally  agree  not  to 
strike.  They  stated  they  would  not  agree  to  give 
up  that  right  entirely.  They  believe  the  third  sen- 
tence is  advisable  because  then  they  could  not 
strike  unless  the  strike  was  sanctioned  by  the  Port- 
land Central  Labor  Council.  As  we  understand  it, 
in  order  to  have  a  strike  sanctioned  by  the  Port- 
land Labor  Council  it  is  necessary  for  the  Union 
to  present  their  case  to  the  Council  showing  that 
the  members  have  voted  for  a  strike  and  a  date  is 
set  for  a  hearing  at  which  time  the  employer  may 
come  in  and  state  his  case.  After  this  hearing  the 
Labor  Council  decides  whether  or  not  to  sanction 
the  strike. 

Before  the  meeting  Mr.  Huddleston  and  I  had 
decided  that  we  could  express  our  agreement  with 
sentences  Nos.  1  and  2  but  that  we  would  object 
to  sentence  No.  3.  The  conclusion  we  reached  after 
the  meeting  was  that  unless  we  want  to  insist  upon 
an  miconditional  agreement  not  to  strike  there  will 
be  no  harm  in  agreeing  to  sentence  No.  3.  However, 
we  did  think  it  advisable  to  insert  in  sentence  No. 
3  after  the  words  "by  some  union"  the  following 
phrase:  "other  than  Warehousemen's  Union,  Local 
#206."  Of  course,  we  do  not  yet  have  the  Union's 
reaction  to  this  thought.  Therefore,!  would  appre- 
ciate any  additional  comments  you  may  have  in 
regard  to  Article  11. 
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Article  12.  We  had  no  objection  to  sentence  No. 
1.  Also  we  had  no  objection  to  sentence  No.  2 
except  that  we  could  agree  to  that  provision  only 
for  our  full  time  regular  people.  We  explained 
that  our  part  time,  regular  people  receive  holiday 
pay  on  a  prorata  basis  whereas  temporary  people 
are  not  paid  for  holidays.  We  had  no  objection  to 
the  third  sentence  of  Article  12. 

Article  13.  Here  we  went  into  quite  a  bit  of 
detail  to  express  fully  to  the  Union  representatives 
our  objections  to  a  Board  of  Adjustment.  In  a 
word,  our  position  was  that  the  Company  desired 
that  the  ultimate  decision  on  matters  affecting  the 
operation  of  the  business  should  remain  in  the 
Management.  Estabrook  stated  they  would  be  will- 
ing to  withdraw  Article  13  as  they  had  received 
some  adverse  decisions  from  Adjustment  Boards 
recently.  In  other  words,  he  meant  to  convey  that 
it  would  be  to  our  advantage  to  have  Article  13 
m  the  agreement. 

Article  14.  Estabrook  did  not  suggest,  a  term  for 
the  agreement  and  I  explained  that  if  we  could 
agree  on  tlie  terms  then  we  would  submit  the  matter 
to  our  Chicago  Office  where  the  decision  as  to 
the  term  of  the  agreement,  would  be  made. 

Mr.  Estabrook  and  Mr.  Holmes  then  stated  that 
they  would  like  to  consider  our  position  further  and 
the.y  were  very  sorry  but  they  could  not  meet  with 
us  any  time  during  the  balance  of  this  week.  They 
stated  that  they  had  a  strike  on  their  hands  in  the 
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grocery  industry  and  they  hoped  to  have  it  settled 
by  the  end  of  the  week.  Mr.  Estabrook  said  he 
would  telephone  me  in  Oakland  sometime  next  week 
and  that  he  would  be  glad  to  come  to  Oakland  for 
further  discussion. 

Also,  Estabrook  asked  if  we  could,  in  the  mean- 
time, prepare  a  written  statement  of  terms  which 
would  be  agreeable  to  the  Company.  He  expressed 
the  belief  that  we  were  obligated  to  submit  our 
position  in  writing.  I  answered  that  it  would  serve 
no  purpose  for  us  to  submit  written  terms  until 
he  could  assure  us  that  those  terms  would  be  agree- 
able to  the  Union.  Estabrook  then  said  he  did  not 
know  whether  or  not  the  terms  would  be  agreeable. 
He  said  they  would  have  to  submit  the  terms  to 
their  membership  to  find  out  if  the  members  would 
agree.  He  then  repeated  his  request  that  we  pre- 
l^are  an  agreement  in  vsriting  which  will  be  agreeable 
to  us.  He  said  then  they  would  have  something 
to  submit  at  the  meeting  of  the  Union  members. 
I  again  replied  that  I  did  not  see  any  point  in 
our  submitting  a  written  proposal  until  he  could 
assure  us  definitely  that  the  terms  would  be  agree- 
able. The  meeting  then  broke  up  with  nothing  fur- 
ther being  said  on  this  point. 

I  would  like  to  submit  this  for  your  consideration. 
Do  you  feel  that  our  obligation  to  bargain  in  good 
faith  requires  that  we  submit  the  Company's  posi- 
tion in  writing?  The  question  of  reasonableness  is 
involved  here  and  I  have  not  yet  reached  a  con- 
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elusion  in  my  own  mind.  There  is  some  argument 
to  the  effect  that  if  we  will  state  verbally  the  tenns 
which  are  agreeable  to  us  we  should  have  no  objec- 
tion to  reducing  those  terms  to  writing.  This  seems 
to  be  in  line  with  the  Court  decisions  which  re- 
quire that  an  employer  is  obligated  to  sign  an 
agreement  where  he  has  reached  a  verbal  agree- 
ment wdth  a  Union.  On  the  other  hand  it  seems 
that  we  are  perfectly  within  our  rights  to  say 
that  there  is  no  reason  to  submit  our  terms  in 
writing  until  we  reach  a  meeting  of  the  minds 
by  verbal  discussion.  It  does  seem  useless  to  present 
our  terms  in  writing  when  w^e  are  pretty  sure  they 
will  not  be  accepted. 

Another  point  to  consider  is  the  Union's  state- 
ment that  they  want  something  in  writing  to  submit 
to  their  membership  and  there  is  a  question  as 
to  whether  we  are  obligated  to  furnish  a  written 
statement  of  terms  for  that  purpose. 

As  Estabrook  will  probabl}^  call  me  next  week 
I  will  appreciate  your  comments  as  soon  as  possible. 
Will  you  please  send  a  copy  of  your  reply  to  Mr. 
Huddleston. 

W.  B.  POWELL, 
Law  Department. 
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RESPONDENT'S   EXHIBIT   No.   20 

Airmail  Oakland,  California 

Personal  &  Confidential  November  26,  1940 

Mr.  John  A.  Barr 
Law  Department 
Chicago,  Illinois 

Re:   Labor   Relations 

This  will  confirm  our  telephone  conversation  of 
this  morning.  The  meeting  yesterday  was  held  in 
Mr.  Clerin's  office  at  two  p.  m.  The  miion  repre- 
sentatives were  Messrs.  Estabrook  and  Holmes  from 
Portland,  Towers  from  Oakland,  White,  who  is 
secretary-treasurer  of  the  Western  Warehouse 
Council  San  Francisco,  Wood,  Cohen  (the  latter 
two  purporting  to  represent  the  retail  clerks  in 
Alameda  County)  and  Nathan  who  is  international 
representative  of  the  retail  clerks  for  Northern 
California.  There  w^ere  three  other  men  who  came 
into  the  meeting  late  and  I  did  not  get  their  names. 
The  company  representatives  were  Messrs.  Clerin, 
Jenkins,  C-ook,  Barr  and  myself. 

The  case  for  the  union  representatives  was  pre- 
sented by  Mr.  White  and  his  statements  were  just 
about  the  same  as  those  contained  in  the  newspaper 
which  I  sent  you.  He  wound  up  his  speech  with  an 
ultimatum  that  unless  the  company  would  agree  to 
a  union  shop  at  Portland  they  were  prepared  to 
take  joint  action  against  the  company  in  the  eleven 
Western  states.  Mr.  Estabrook  then  suggested  he 


746  Nat'l  Labor  Relations  Board 

(Testimony  of  John  A.  Barr.) 

would  be  glad  to  fly  to  Chicago  to  talk  with  you, 
if  there  was  some  possibility  that  our  policy  could 
be  changed.  At  first  they  insisted  we  give  them  a 
reply  within  twenty-four  hours,  but  later  agreed 
to  allow  us  imtil  noon  on  Thursday,  November  28. 
I  will  wait  until  Thursday  morning  at  which  time 
I  will  call  Mr.  White  in  San  Francisco  and  explain 
that  you  will  be  glad  to  meet  with  union  representa- 
tives in  Chicago  and  listen  to  their  argument,  but 
I  will  not  assure  him  that  any  change  in  policy 
is  contemplated.  If  White  insists  that  I  state 
whether  or  not  a  change  in  policy  is  contemplated, 
I  mil  state  that  as  far  as  I  know  no  change  is  con- 
templated at  the  present  time. 

After  I  talked  to  you  I  called  Mr.  Huddleston 
and  informed  him  of  developments.  Mr.  Huddleston 
said  he  had  received  word  that  the  Sears  plant  in 
Seattle  has  re-opened  without  an  agreement  for 
a  closed  shop  having  been  signed. 

The  possibility  of  picketing  presents  this  ques- 
tion. If  picket  lines  are  established  ])efore  our 
people  come  to  work,  some  employees,  when  they 
see  the  picket  line,  may  think  the  plant  is  closed 
and  they  will  hesitate  to  enter  the  plant.  It  seems 
to  me  that  it  would  be  proper  for  us  to  have  a  few 
selected  employees  standing  on  the  sidewalk  to 
answer  that  question,  if  it  is  asked  by  employees 
coming  to  work.  In  other  words,  the  only  function 
of  those  men  standing  on  the  sidewalk  would  be 
that  if  employees  asked  whether  or  not  the  plant 
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was  open  the  reply  would  be  yes.  This  procecluve 
might  prevent  employees  congregating  in  groups 
around  the  picket  line.  If  employees  hesitate  to 
enter  the  building  and  form  groups  on  the  side- 
walk, it  is  possible  a  labor  orator  will  jump  on  a 
soap  box  and  say  a  few  words  on  miionism.  Of 
course,  our  representatives  on  the  sidewalk  will 
say  nothing  other  than  to  answer  the  question  as 
to  whether  the  plant  is  open. 

Also,  if  there  is  some  labor  trouble  and  news- 
paper reporters  come  in  to  see  us,  I  am  wondering 
if  the  company  desires  any  statement  to  be  made 
to  the  press?  Of  course,  the  text  of  any  statement 
we  might  make  would  depend  on  what  fact  situation 
developed,  but  I  am  wondering  if  the  company 
desires  to  refuse  to  make  any  statement  what- 
soever, or  if  we  should  make  some  brief  statement 
as  to  just  what  situation  exists? 

Thank  you  for  your  letter  of  November  22. 

W.  B.  POWELL, 

W.  D.  P. 
Law  Departjnent 
WBP:RD 
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RESPONDENT'S  EXHIBIT  No.  21 

Portland,  Dec.  13,  1940 
Mr.  John  Barr 
Law  Department 
Chicago. 

Re:  Labor  Relations 

The  following  is  a  report  of  the  meeting  held  in 
Mr.  Huddleston's  office  at  10:00  A.M.  on  Friday, 
December  13. 

Present  in  behalf  of  the  Company  were  Messrs. 
Hnddleston,  Barth,  Denecke  and  Powell.  Present 
in  behalf  of  the  Unions  were  the  following: 

Messrs.    Lamber — Retail  Clerks  Union,  Seattle, 
Wash. 
Jack    Schlaht — Teamsters   Union,   Port- 
land 
James  Landye — Attorney 
Howard  Hicks — Office  Workers  Union 
Eugene  Allen — Editor,  Labor  Press 
Fred  Dixon — Retail  Clerks  Union 
Max  Langford — Retail  Clerks  Union 
Bill  Ijamberton — Retail  Clerks  Union 
Bill  Glazier — Warehousemen's  Union, 

Seattle 
Jack  Estabrook — Warehousemen's  Union 
Gust  Anderson — Secretary,   Central  La- 
bor Council 
Phil    Brady — President,    Central    Labor 
Council 
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Mark   Holmes — Warehousemen's   Union, 
Portland 

Also,  Mr.  Frank  Ashe,  Federal  Conciliator  attended 
the  meeting. 

The  meeting  was  opened  by  a  few  remarks  by 
Mr.  Brady,  stating  that  we  were  all  here  to  find 
some  solution  to  the  present  difficulty  and  that  he 
would  like  to  know  what  suggestion  the  Company 
had  to  make  as  a  solution  to  the  problem.  I  replied 
that  I  had  no  suggestion  to  offer  and  asked  him  if 
the  Union  representatives  had  decided  on  a  plan  or 
a  proposal  which  they  would  suggest.  Mr.  Estabrook 
then  stated  the  Unions  were  particularly  concerned 
with  the  matter  of  recognition  and  he  asked  what 
the  Comi)any  would  be  willing  to  do  in  that  respect. 
We  rej:)lied  that  in  the  case  of  the  Union  which  he 
represents,  the  National  Labor  Relations  Board  had 
certified  his  Union  as  the  sole  collective  bargaining 
agent  and,  therefore,  we  had  no  choice  but  to  recog- 
nize the  Warehousemen's  Union  as  the  sole  collective 
bargaining  agent  for  the  unit  defined  in  the  Order 
of  Certification.  We  explained  that  this  was  not  a 
matter  of  agreement  but  was  a  question  of  fact 
Avhich  Jiad  been  decided  and  we  would  recognize  that 
fact. 

Ml'.  Brady  tlien  asked  how  far  we  would  go  in 
recognition  of  that  fact.  I  stated  that  the  answer 
to  his  general  question  would  depend  on  what  pro- 
posals were  submitted  by  the  Union.  We  explained 
tliat   wherever  a  Union   represents   a  majority  of 
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our  employees  hi  an  appropriate  bargaining  miit, 
we  would  recognize  that  Union  as  the  sole  collective 
bargaining  agent. 

Mr.  Estabrook  then  asked  if  the  Company  would 
agree  to  the  closed  shop  provision  in  the  proposal 
he  had  previously  submitted.  We  answered  that  the 
Company's  policy  had  not  changed  in  that  respect 
and  that  we  could  not  agree  to  a  closed  shop.  He 
then  asked  if  we  could  agree  to  a  union  shop  and  we 
answ  ered  that  we  could  not.  Some  of  the  other  miion 
representatives  suggested  some  modifications  of  the 
Union  shop  provision  and  in  each  case  we  replied 
that  we  could  not  agree. 

Then  Mr.  Dixon  asked  if  there  was  any  question 
as  to  recognition  of  the  Retail  Clerks.  I  replied  that 
we  had  accepted  a  letter  from  him  with  his  state- 
ment that  his  organization  represented  a  majority 
of  the  employees  in  our  Retail  Store  and  I  asked 
him  if  his  Union  still  claimed  to  represent  a  ma- 
jority of  the  people.  He  replied  that  the  Union  did 
still  claim  to  represent  a  majority.  This  is  interesting 
because  our  Retail  Store  figures  show  that  approxi- 
mately 71%  of  the  basic  organization  has  been  at 
work  during  the  strike. 

Mr.  Glazier  stated  that  Sears  Roebuck  &  Co.  in 
Seattle  had  signed  a  union  shop  contract  to  settle 
their  recent  strike  and  he  thought  we  should  do  the 
same.  However,  I  stated  that  the  union  shop  provi- 
sions which  had  been  submitted  to  us  thus  far  were 
not  acceptable  as  we  could  not  agree  to  them. 

Then  Mr.  Landye  assumed  the  spokesmanship  for 
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the  Union  representatives  and  asked  what  counter- 
l)ioi)osals  the  Company  had  to  offer  to  the  projoosals 
wliieli  had  been  submitted.  He  asked  if  we  had  any 
counter-proposal  to  the  provisions  for  Union  shop. 
I  rej)lied  that  as  the  Company  had  a  substantial  ob- 
jection to  a  Union  shop  provision  I  could  not  con- 
ceive of  any  counter-proi)osal  the  Company  could 
make  on  that  point.  He  then  asked  if  the  Union 
shop  provision  were  omitted  would  the  Company 
agree  to  the  remamder  of  the  proposal  which  had 
been  submitted.  I  explained  that  the  only  proposal 
which  had  been  discussed  thoroughly  was  the  pro- 
posal submitted  by  Mr.  Estabrook  in  behalf  of  the 
Warehousemen's  Union  and  pointed  out  that  the 
projjosal  submitted  by  Mr.  Dixon  had  not  been  dis- 
cussed thoroughly  because  when  Mr.  Dixon  fomid 
that  we  could  not  agree  to  the  union  shop  clause  he 
stated  it  would  not  be  worth  while  to  discuss  the 
remaining  clauses.  The  miion  shop  provision  was 
Section  2  so  all  the  remaining  sections  were  never 
discussed  with  Mr.  Dixon. 

Mr.  Landye  then  asked  if  we  would  agree  to  the 
proposal  submitted  by  Mr.  Estabrook  if  the  union 
shop  clause  were  omitted.  I  stated  that  the  Company 
could  not  agree  to  the  remainder  of  the  proposal  as 
the  Company  had  substantial  objections  to  certain 
provisions.  Landye  then  stated  that  since  the  Union 
had  submitted  to  us  a  proposal  wdiich  was  not  ac- 
ceptable, it  was  our  duty  to  submit  to  the  Union  a 
proposal  which  would  be  acceptable  to  us.  I  replied 
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that  ill  our  negotiations  thus  far  the  Unions  had 
submitted  proposals  to  us  and  that  we  had  no  pro- 
posals to  submit  or  any  demands  to  make  upon  the 
Union.  I  did  state,  however,  that  our  proposal  or 
demand  at  present  was  that  the  picket  lines  be 
removed  and  the  employees  be  allowed  to  return  to 
work.  I  added  that  the  Company  had  no  other  pro- 
posal to  submit  nor  did  the  Company  intend  to 
make  any  other  demands  on  the  Union. 

Landye  then  insisted  that  we  submit  some  counter- 
proposal in  writing.  I  replied  that  if  the  Unions 
desired  they  could  consider  our  statement  of  the 
Company's  i^osition  as  counter-proposal  for  each 
provision.  I  added  that  it  was  my  feeling  that  since 
the  Union  had  submitted  a  proposal  negotiations 
could  be  best  handled  by  oral  conversation  which 
is  flexible  and  that  I  saw  no  purpose  to  be  served 
by  submitting  the  statement  of  the  Company's  posi- 
tion in  writing.  Both  Landye  and  Glazier  asked  that 
we  prepare  a  written  counter-proposal  and  submit 
it  to  the  Unions  by  10:00  o'clock  the  next  morning. 
We  answered  that  we  had  stated  the  Company's 
position  frankly  in  regard  to  each  one  of  the  Union's 
proposals  and  that  we  had  nothing  further  to  sub- 
mit. Landye  stated  it  was  common  practice  among 
employers  to  submit  a  counter-proposal  even  before 
negotiations  were  entered  into  and  he  thought  we 
should  adopt  that  practice.  Landye  asked  us  if  we 
were  willing  to  write  a  comiter-proposal  and  I  an- 
swered that  I  didn't  feel  it  was  necessary  in  view 
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of  our  oral  statement  of  the  Company's  position. 
l\^e  made  it  clear  that  the  Company  was  not  makmg 
any  demands  upon  the  Union  and  Landye  replied 
that  the  Company  never  would  make  demands  on 
the  Union.  Then  he  said  "Will  the  Company  give 
three  counter-proposals  of  your  ideas  as  to  what  a 
Union  agreement  should  be?"  He  added  that  we 
should  incor]3orate  our  ideas  as  to  hours  and  wages 
in  our  complete  counter-proposal.  We  stated  again 
that  if  we  were  making  demands  upon  the  Union 
we  would  probably  submit  a  proposal  to  them  but 
that  as  Ave  ai'e  not  making  demands  upon  them  it 
would  not  be  necessary  to  submit  a  proposal  in 
writing. 

Landye  then  asked  the  direct  question  ''Will  you 
submit  a  counter-jDroposal  in  writing?"  to  which  I 
replied  "No".  Landye  then  said  "That's  all  I 
wanted  to  know,"  and  rose  from  his  chair  and  pre- 
pared to  leave. 

Also,  Mr.  Holmes  asked  if  we  would  submit  to 
him  a  statement  of  the  Company's  position,  in  writ- 
ing, for  the  agreement  submitted  by  Estabrook  and 
I  replied  that  I  thought  no  purpose  would  be  served 
by  so  doing. 

The  Union  representatives  broke  off  negotiations 
and  Glazier,  Schlaht,  Estabrook,  Allen,  Lamberton 
and  Landye  got  up  and  walked  out  of  the  meeting 
in  a  huft'.  The  other  Union  representatives  stayed 
behind  and  shook  hands  with  us  before  they  left. 
The   following  remarks   were  made  by  the  Union 
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representatives    as    they    left — Mr.    Glazier    stated 

''I'm  going  back  to  Washington  and  put  the  whole 

state   on  the   Unfair  list".   Jack   Schlaht   left   the 

meeting  with  the  remark  "I  guess  they  want  more 

fight." 

As  soon  as  the  Union  representatives  had  left 
Mr.  Ashe  asked  if  he  could  have  a  word  with  Messrs. 
Bartli,  Huddleston,  Denecke  and  Powell.  Mr.  Aslie 
\vanted  to  know  if  there  wasn't  some  proposal  we 
could  submit  on  the  matter  of  recognition.  We  ex- 
l)lained  again  that  we  did  not  consider  the  matter 
of  recognition  a  matter  for  agreement  but  that  if 
such  a  clause  had  any  place  in  an  agreement  it 
should  be  in  a  preliminary  "whereas"  clause  rather 
than  a  part  of  an  article  of  agreement.  Mr.  Ashe 
then  started  reading  from  a  long  list  of  various 
types  of  union  shop  clauses  and  asked  if  any  of 
those  would  be  acceptable.  I  asked  if  he  had  an 
extra  copy  of  that  list  and  he  replied  he  thought 
he  could  get  one.  Mr.  Huddleston  offered  to  have 
copies  made  so  three  copies  were  typed  up  and  the 
original  returned  to  Mr.  Ashe. 

Mr.  Ashe  stated  that  there  was  no  legal  obligation 
on  the  part  of  the  Company  to  enter  into  a  written 
agreement  on  the  matter  of  recognition  in  view  of 
the  Wagner  Act.  Also  Mr.  Ashe  said  he  had  checked 
into  the  question  of  grievances  and  he  had  satisfied 
himself  that  no  grievances  had  been  reported. 

The  meeting  broke  up  about  11 :30  and  Mr.  Ashe 
left  about  12:15  P.M. 


vs.  Montgomery  Ward  <&  Co.  755 

(Testimony  of  John  A.  Barr.) 

At  1 :30  P.M.  Mr.  Ashe  called  back  and  suggested 
another  meeting  at  10:00  o'clock  Saturday  morning 
in  Mr.  Huddleston's  office.  I  replied  that  we  had 
nothing  further  to  submit  but  that  if  he  felt  a 
further  meeting  was  advisable  we  would  be  glad  to 
meet.  We  stated  that  we  were  anxious  to  cooperate 
with  him  and  asked  for  his  judgment  as  to  the 
desirability  of  another  meeting.  He  replied  that  he 
wanted  to  have  another  meeting  before  he  reported 
to  Washington  so  that  he  could  be  sure  in  his  own 
mind  that  negotiations  were  absolutely  deadlocked. 
We  agreed  to  meet  at  10:00  o'clock  Saturday  morn- 
ing. 

W.  B.  POWELL 


RESPONDENT'S  EXHIBIT  No.  22 

Portland,  Dec.  14,  1940 
Mr.  John  Barr: 
Legal  Department 
Chicago,  111. 

Re:  Labor  Relations 

This  is  a  report  of  the  meeting  in  Mr.  Huddle- 
ston's  office  on  Saturday,  December  14  at  10:00  A.M. 

Present  on  behalf  of  the  Company  were  Messrs. 
Huddleston,  Barth,  Glassley,  Denecke  and  Powell. 
Mr.  Ashe,  Federal  Conciliator,  attended  the  meet- 
ing. Present  on  behalf  of  the  Unions  were  Messrs. 
Hicks,  Allen,  Estabrook,  Dixon  and  Langford, 
whose  titles  are  mentioned  in  my  letter  of  Decern- 
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ber  13  to  you.  I  asked  Mr.  Allen  what  group  he 
represented  and  he  stated  he  was  President  of  the 
Office  Employee's  Union. 

Mr.  Ashe  opened  the  meeting  with  the  question 
as  to  whether  the  Company  had  anything  at  all  in 
the  way  of  a  i:)roposal  to  submit  which  might  pro- 
vide a  basis  for  an  agreement.  I  answered  that  the 
Company  liad  nothing  further  to  submit  at  this  time 
other  than  our  statement  of  the  Company's  position 
in  regard  to  each  one  of  the  proposals  which  had 
been  submitted  to  us  thus  far.  Also,  I  added  that 
the  Company  did  have  a  demand  to  make  upon  the 
Union  and  that  demand  was  that  the  picket  line  be 
removed  and  the  employees  allowed  to  return  to 
work. 

I  stated  that  yesterday  we  had  rei)lied  "No"  to 
the  question  "Will  you  submit  a  counter-proposal  in 
writing?"  I  added  that  the  answer  was  still — No — 
but  that  ^ve  would  like  to  elaborate  on  that  point. 
I  stated  that  by  answering  "No"  we  did  not  mean 
to  imply  that  the  Company  has  a  policy  against 
counter-proposals  and  that  I  did  not  mean  the  Com- 
pany would  never  submit  a  counter-proposal.  How^- 
ever,  we  felt  that  we  had  nothing  further  to  submit 
at  this  time  other  than  the  statement  of  the  Com- 
pany's position  which  they  could  consider  as  comi- 
ter-proposals  if  they  chose. 

I  stated  there  might  be  situations  in  which  a  fur- 
tlier  proposal  on  the  part  of  the  Company  would 
be  desirable  and  that  if  Montgomery  Ward  was 
running  a  sweat  shop,  paying  very  low  wages  for 
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a  high  number  of  hours  each  week,  the  Company 
might  feel  it  advisable  to  make  some  counter-pro- 
posal. But,  I  said,  we  do  not  feel  that  the  Company 
is  rmming  a  sweat  shop  and  that  I  thought  the 
Union  representatives  would  agree  with  that  state- 
ment. None  of  the  Union  representatives  made  any 
comment  or  reply  to  that  statement. 

Mr.  Estabrook  asked  if  we  would  be  willing  to 
accept  the  agreeuient  which  Sears  Roebuck  in  Se- 
attle had  entered  into.  I  replied  that  I  did  not  Imow 
what  that  agreement  contained  but  from  the  state- 
ments of  Mr.  Glazier  I  undersood  the  agreement 
contained  a  provision  for  a  Union  shop  and,  I  added, 
if  such  was  the  case  this  Company  could  not  agree. 
No  one  in  the  room  knew  what  was  in  the  Seattle 
agreement  so  that  subject  was  dropped.  Allen  then 
asked  if  the  Company  would  be  willing  to  sign  an 
agreement  which  merely  sets  out  the  present  policies 
and  ijractices.  I  replied  that  the  question  of  the 
form  of  agreement,  that  is,  whether  it  should  be 
verbal  or  written,  is  premature  at  this  time.  I  sug- 
gested that  if  we  could  reach  an  agreement  upon 
substantial  provisions,  then  that  question  should  be 
considered.  Allen  then  stated  that  if  we  could  reach 
agreement  would  we  be  willing  to  sign  it.  I  replied 
that  possibly  we  would  but  that  I  thought  a  dis- 
cussion of  that  question  was  premature. 

Messrs.  Estabrook  and  Dixon  brought  up  the  mat- 
ter of  wages  and  claimed  we  w^ere  not  paying  the 
prevailing  scale.  We  disagreed  on  this  point  and 


758  Nat'l  Labor  Relations  Board 

(Testimony  of  John  A.  Barr.) 

stated  that  we  felt  the  Company  is  paying  wages 
equal  to  or  better  than  wages  paid  by  other  local 
employers  for  comparable  jobs. 

Mr.  Ashe  then  suggested  that  we  take  one  of  the 
proposals  and  go  through  it  section  by  section  so  all 
of  us  would  understand  just  what  the  Com2)any's 
I)osition  is  on  eacli  point.  I  answered  that  if  he 
thought  such  procedure  was  advisable  we  would 
cooperate  but  that  the  Company's  position  had  not 
changed  since  we  had  gone  over  the  ])ro visions  of 
the  proposal  submitted  by  Mr.  Estabrook.  Mr.  Esta- 
brook  stated  his  recollection  was  we  had  objected 
to  every  clause  in  the  proposal  although  he  later 
remarked  he  did  remember  that  we  had  made  no 
objection  to  some  of  the  provisions. 

Mr.  Ashe  thought  it  w^ould  be  a  good  idea  to  get 
a  statement  of  the  Company's  position  in  writing 
so  he  would  know  just  where  we  stand.  I  replied 
it  seemed  to  me  the  i^urpose  of  negotiations  were 
best  served  by  oral  conversation  which  is  flexible. 
Mr.  Ashe  suggested  and  later  insisted  that  we  have 
a  stenographer  in  the  meeting  to  take  down  ver- 
batim everything  that  was  said.  We  stated  such 
procedure  would  destroy  the  flexibility  of  negotia- 
tions and  we  did  not  feel  it  was  necessary.  Mr. 
Ashe  said  he  would  be  willing  to  bring  his  own 
stenographer  so  that  he  himself  would  have  a 
record  of  just  what  the  Company's  position  is.  I 
called  to  his  attention  the  fact  that  he  had  attended 
our  meeting  of  last  Saturday  in  the  City  Hall  at 
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Oakland,  at  which  meeting  we  had  stated  the  Com- 
pany's position  on  the  provisions  of  the  Union 
proposal.  Mr.  Ashe  replied  that  he  did  not  remember 
just  what  was  said  at  that  meeting  and  he  felt 
sure  the  Union  representatives  did  not  understand 
just  what  the  Company's  position  is.  I  stated  we  did 
not  feel  the  presence  of  a  stenographer  would  facili- 
tate tlie  discussion  and  that  we  would  object  to  such 
procedure.  However,  I  added  later  that  I  would 
find  out  if  it  was  the  Company's  desire  that  steno- 
graphic notes  be  taken  and  I  would  call  him  later 
in  the  day. 

Mr.  Estabrook  mentioned  that  he  would  not  in- 
sist that  the  Union  have  a  copy  of  the  stenographic 
notes  and  that  he  wasn't  interested  in  having  a 
copy  for  the  Union.  Estabrook  indicated  that  the 
Union  representatives  would  be  willing  to  come  to 
the  meeting  without  a  stenographer  and  merely 
make  pencilled  notes. 

The  meeting  adjourned  with  the  understanding 
that  we  would  meet  again  at  10:00  A.  M.  Monday 
and   the   question   as   to   whether   we   would   have 
a  stenographer  present  was  left  undecided. 
W.  B.  POWELL. 
W.  B.  Powell 
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RESPONDENT'S    EXHIBIT    No.   23 

Portland,  Dec.  17,  1940. 
Mr.  John  A.  Barr 
Law  Department 
Chicago. 

Re:   Labor  Relations. 

The  following  is  a  report  of  a  meeting  held  in 
Mr.  Huddleston's  office  at  10:00  A.  M.  Monday, 
December  16.  Present  in  behalf  of  the  Company 
were  Messrs.  Huddleston,  Barth,  Denecke  and 
Powell.  Mr.  Ashe,  Federal  Conciliator,  atttended 
the  meeting.  Present  in  behalf  of  the  Unions  were 
Messrs.  Dixon,  Hicks,  Allen,  Estabrook,  Holmes 
and  Langford. 

The  meeting  opened  with  a  request  by  Mr.  Esta- 
brook that  we  go  over  the  Warehousemen's  pro- 
posal section  by  section.  I  mentioned  that  we  had 
gone  over  the  the  proposal  before  and  we  would 
like  to  know  if  there  were  some  provisions  of  the 
proposal  which  the  Union  felt  were  essential  and 
should  be  discussed  first.  Mr.  Estabrook  stated  he 
felt  the  provision  for  Union  shop  was  essential. 
I  repeated  our  objection  to  a  Union  shop  provision 
and  asked  if  Estabrook  was  willing  to  withdraw 
the  Union's  demands  in  that  respect.  He  stated 
they  were  not  willing  to  withdraw  their 
demand  for  a  Union  shop.  We  then  stated  that 
we  wondered  whether  it  would  be  advisable  to 
discuss  the  remaining  provisions  snice  we  were 
deadlocked  on  the  question  of  Union  shop.  Also, 
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(Respondent's  Exhibit  No.  23  continued) 
we  pointed  out  tliat  we  have  substantial  objections 
to  the  seniority  clause  and  to  an  arbitration  clause. 
We  explained  that  the  Company  does  not  recognize 
seniority  in  the  sense  that  the  Union  uses  that 
word.  We  made  the  further  statement  that  miless 
the  Unions  were  prepared  to  withdraw  their  de- 
mands in  regard  to  Union  shop,  seniority  and 
arbitration,  that  we  questioned  the  value  of  a 
discussion  of  the  remaining  provisions. 

Mr.  Ashe  said  he  thought  that  point  was  well 
taken  and  he  turned  to  the  Union  representatives 
for  their  reijly.  The  first  reply  by  Estabrook  was 
that  his  Union  would  not  M^thdraw  its  demand 
for  a  Union  shop  but  after  a  discussion  with  the 
other  Union  representatives,  the  Unions  took  the 
position  that  the  question  as  to  the  withdrawal 
of  their  demands  would  have  to  be  submitted  to  the 
union  membership  and  they  stated  that  they  did 
not  have  authority  to  withdraw  the  demands.  We 
then  asked  the  Union  representatives  if  there  was 
a  possibility  that  their  demands  for  Union  shop 
would  be  witluhiiANU  and  Mr.  Estabrook  said  there 
was  a  possibility. 

With  that  miderst.anding  we  proceeded  to  a  dis- 
cussion of  the  Warehousemen's  proposal,  section 
by  section. 

Article  1.  We  stated  that  the  first  sentence  of 
Article  1  is  a  question  of  fact  and  not  a  subject 
for  agreement.  We  pointed  out  that  if  such  a 
statement  has  any  place  in  the  agreement  it  should 
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(Respondent's  Exhibit  No.  23  contimied) 
be  in  a  preliminary  ' 'whereas "  clause.  The  Union 
I'epresentatives  attempted  to  reword  the  first  sen- 
tence of  Article  1  and  we  suggested  that  possibly 
the  language  of  the  Order  of  Certification  by  the 
National  Labor  Relations  Board  would  express  the 
fact  accurately.  Mr.  Ashe  suggested  a  wordmg 
somewhat  as  foHows — "whereas  the  Warehouse- 
men's Union  #206  as  certified  by  the  National 
Labor  Relations  Board  as  the  proper  collective 
bargaining  agency  for  a  certain  unit  and  the  Com- 
pany recognize  such  Union  as  the  designated  bar- 
gaining agent  ..."  He  asked  if  we  had  any  objec- 
tions to  that  statement  and  we  said  we  thought 
that  would  be  all  right.  We  felt  the  second  sen- 
tence of  Article  1  is  not  a  subject  for  agreement 
and  should  be  left  to  the  uni-lateral  decision  of 
the  Union. 

Article  2.  We  presented  our  ojbection  to  a 
Union  shop  and  again  asked  if  the  Warehouse- 
men's Union  w^as  prepared  to  withdraw  this  de- 
mand. Estabrook  said  they  were  not,  but  said  the 
Union  membership  might  vote  to  withdraw  it  at 
some  later  date. 

Article  3.  Section  1.  We  stated  that  the  first 
sentence  of  this  section  was  alright  as  regard  to 
female  employees.  However,  it  was  objectionable 
as  applied  to  Male  employees.  As  to  the  second 
sentence  we  stated  that  the  week  should  run  from 
Friday  through  Thursday  and  if  so  worded  it  would 
be  agreeable  to  us.  We  stated  that  Section  2,  first 
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(Respondent's  Exhibit  No.  23  continued) 
sentence,  was  open  to  the  same  objection  as  sen- 
tence 1  of  Section  1  when  applied  to  Male  em- 
ployees. Also,  the  8:00  A.  M.  to  6:00  P.  M.  phrase 
was  objectionable  as  it  was  necessary,  to  give  our 
customers  the  service  they  demanded,  to  have  some 
people  come  to  work  at  5:15  A.  M.  Also,  on  oc- 
casions, we  desired  our  people  to  work  after  6:00 
o'clock  without  being  obligated  to  pay  time  and  a 
half.  As  to  the  second  sentence  of  this  Section,  we 
explained  that  we  pay  overtime  on  a  weekly  basis 
rather  than  a  daily  l)asis.  On  this  particular  sec- 
tion, as  well  a.s  throughout  the  meeting,  the  Union 
usually  noted  our  objections  and  passed  on  with- 
out any  argument. 

On  Section  3  of  Article  3  we  stated  we  had  no 
objection  to  this  Section  if  Saturdays,  Washing- 
ton's Birthday  and  Armistice  Day  were  eliminated. 
We  also  objected  to  the  inclusion  of  Sunday,  stat- 
ing that  we  usually  jjaid  time  and  a  half  for  Sunday 
work  but  only  because  such  work  nearly  always 
was  over  the  40  hour  quota  of  the  people  involved 
but  we  did  not  believe  it  possible  to  agree  to  pay 
overtime  for  all  Sunday  work. 

As  to  the  wage  provisions  in  Article  4,  we  stated 
that  we  were  unable  to  make  any  concessions  in  the 
matter  of  wages.  We  also  stated  that  the  Company 
was  at  present  considering  a  new  plan  of  classi- 
fication of  wages.  Some  one  of  the  Union  repre- 
sentatives asked  if  the  proposed  plan  included  the 
elimination  of  the  bonus   system  and  the  paying 
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(Respondent's  Exhibit  Xo.  23  continued) 
of  a  wage  based  upon  the  average  six  months  earn- 
ings. We  stated  tliat  wo  believed  the  elimination 
of  the  bonus  system  was  a  possibility  under  the 
new  plan  but  the  details  of  the  plan  had  not  as 
yet  been  worked  out. 

As  to  the  last  paragraph  of  Article  4,  we  objected 
to  the  phrase  ''for  any  cause"  and  suggested  in  its 
place  a  clause  meaning  that  no  reduction  should 
be  made  because  of  the  o])eration  of  this  agreement. 
As  to  the  last  sentence  of  this  paragraph,  we  ob- 
jected because  it  provided  for  a  Board  of  Adjust- 
ment. Estabrook  and  Dixon  stated  they  were  will- 
ing to  eliminate  the  Board  of  Adjustment  as  they 
believed  it  was  more  favorable  to  the  employer 
than  to  the  employee.  However,  Mr.  Holmes  spent 
some  time  in  arguing  the  desirability  of  an  x\d- 
justment  Board.  Mr.  Ashe  tried  to  tell  us  that  we 
had  to  accept  t^he  Board  of  Adjustment  because 
of  the  A¥agner  Act.  However,  on  further  discussion 
he  admitted  that  he  believed  the  Board  of  Adjust- 
ment referred  to  in  this  agreement  was  similar  to 
a  Grievance  Committee.  Estabrook  clarified  him 
on  this  point. 

Article  5  was  unobjectionable  if  the  second  sen- 
tence were  interpreted  in  the  light  of  our  sug- 
gestion for  Section  2,  Article  3,  that  is,  figuring 
overtime  on  a  weekly  rather  than  a  daily  basis. 

We  objected  to  Article  6  on  the  ground  we  did 
not  believe  we  employed  persons  such  as  those 
mentioned.  Also,  w^e  inquired  whether  the   second 
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sentence  of  Article  1  did  not  eliminate  such  persons 
from  the  jurisdiction  of  the  Union.  Also,  we  stated 
we  could  not  grant  any  concessions  in  the  rate  of 
pay  of  these  people. 

We  stated  we  had  no  objection  to  Article  7  if 
the  five  were  changed  to  six. 

We  objected  to  Section  1  of  Article  8  and  a  long 
dicussion  ensued.  Ashe  agreed  we  were  bound  as 
a  matter  of  law  to  observe  the  policy  set  out  in  this 
Section  and  stated  he  saw  no  reason  for  us  object- 
ing to  its  inclusion  in  an  agreement  unless  we 
merely  did  not  want  to  give  the  Union  the  satis- 
faction of  having  it  there.  He  also  read  to  us 
similar  clauses  in  other  agreements  and  asked  us 
if  we  would  change  these  other  agreements  in  other 
industries.  We  stated  it  was  up  to  those  people  as 
to  what  they  desired  to  put  in  their  agreements. 
Then  the  Union  representatives  and  Ashe  argued 
that  such  a  clause  should  be  included  because  a 
lot  of  the  Union  members  did  not  know  of  a  similar 
provision  in  the  Wagner  Act.  Finally  the  Union 
agreed  to  pass  to  the  next,  clause. 

We  objected  to  Section  2  of  Article  8  because  it 
involved  the  Board  of  Adjustment  and  stated  that 
it  was  the  philosophy  of  the  Company  that  in 
order  to  run  the  business  properly  the  ultmate  de- 
cisions in  these  matters  must  fall  to  the  Company 
Management  and  not  to  any  third  party.  Our  ob- 
jection to  Section  3  was  based  upon  the  same 
theory. 
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We  objected  to  all  of  Article  9  because  it  in- 
volved the  seniority  rule. 

We  had  no  objection  to  Article  10  if  it  was  im- 
derstood  that  there  was  no  right  to  a  vacation 
mitil  the  person  had  been  employed  one  year. 

The  first  two  sentences  of  Article  11  were  un- 
o])jectionable  to  iis.  We  objected  to  the  third  sen- 
tence on  the  ground  that  it  seemed  contrary  to  the 
duty  assumed  by  the  Union  in  the  tirst  sentence. 
We  asked  whether  the  Union  was  willing  to  insert 
after  "some  imion  ..."  the  phrase  ''other  than 
Warehousemen's  Union,  Local  #206".  Holmes 
stated  they  objected  to  such  insertion.  Holmes  also 
stated  that  while  the  Warehousemen's  local  was  a 
member  of  the  Central  Labor  Council,  it  was  not 
always  necessary  that  the  Central  Labor  Council 
sanction  every  strike  by  one  of  its  members.  When 
asked  whether  or  not  the  present  strike  was  sanc- 
tioned !)}•  tlie  Central  Labor  Council  before  it 
began,  Holmes  replied  that  it  was. 

The  first  sentence  of  Article  12  was  not  objected 
to  by  us.  The  second  sentence  was  unobjectionable 
as  to  full  time  employees.  We  explained  that  pay 
for  holidays  for  part  time  employees  was  prorated. 
The  last  sentence  was  unobjectionable  except  as 
our  objections  to  Section  3  of  Article  3. 

We  objected  to  Article  13,  reiterating  our  past 
objections  to  Boards  of  Adjustments. 

This  finished  our  discussion  of  the  Warehouse- 
men's agreement.  Estabrook  asked  how  employees 
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now  out  would  be  taken  back  on  the  payroll.  We 
explained  they  would  be  taken  back  without  dis- 
crimination because  of  the  fact  that  they  were 
out.  We  also  informed  them  that  soon  we  would  be 
making  the  Christmas  lay  off  and  there  would  not 
be  jobs  available  for  some  of  them.  We  then  had 
a  brief  discussion  of  Union  activity  in  the  plant 
on  Company  time.  Holmes  was  willing  to  forego 
Union  activity  on  Company  time  and  property. 

We  then  turned  to  the  Office  Worker's  agree- 
ment. Dixon  and  Hicks  stated  they  would  be  will- 
ing to  submit  one  proposal  covering  the  whole  Re- 
tail Store  as  agreed  in  their  letter.  They  stated 
that  the  Office  Worker's  ])roposal  before  us  was  to 
cover  only  Office  Workers  in  the  Mail  Order  House. 
Hicks,  when  asked  whether  he  claimed  a  majority 
of  such  people,  said  ''Yes"  he  did,  that  he  had  at 
least  10%  and  when  asked,  stated  he  would  send 
a  letter  to  us  to  that  effect.  We  did  not  state  whether 
or  not  we  would  accept  the  letter.  He  also  stated 
he  was  willing  to  take  any  reasonable  means  to 
convince  us  he  had  such  a  majority. 

In  dicussing  the  Office  Worker'  agreement  we 
only  took  up  those  clauses  which  were  not  dealt 
with  in  the  Warehousemen's  agreement  and  also,  as 
requested  by  the  Union  representatives,  we  told 
them  which  clauses  in  this  agreement  we  had  no 
objection  to. 

As  to  Article  1,  we  stated  that  here  argument 
over  the  question  as  to  who  was  to  be  in  the  juris- 
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diction  of  the  Union  was  not  a  subject  for  agree- 
ment but  rather  something  for  the  uni-lateral  de- 
cision of  the  Union. 

Article  5  was  unobjectionable  except  that  the 
second  sentence  would  be  open  to  our  repeated 
objection  as  to  which  days  should  be  designated  as 
Holidays  and  also  it  would  apply  only  to  full  time 
employees. 

Article  6  was  alright  if  it  were  agreed  that  the 
Section  applied  no  decrease  would  be  made  because 
of  the  operation  of  this  agreement. 

Article  7  would  be  agreeable  if  the  "tive"  were 
changed  to  ''six"  days  and  the  ''40th  hour"  changed 
to  the  "45th  hour".  Also,  the  8  hour  day  was  ac- 
ceptable only  so  far  as  female  employees  are  con- 
cerned. We  passed  on  from  this  clause  without 
discussing  the  remainmg  sentences. 

We  objected  to  Article  9  on  the  ground  that 
basically  it  was  an  application  of  the  seniority  rule. 

We  objected  to  Article  10  on  the  ground  that  we 
have  no  apprentice  classification  and  we  were  not 
willing  to  agree  to  such  provision,  no  matter  what 
such  classification  was  called. 

Article  12  was  alright.  Article  14  was  given  a 
very  novel  interpretation  by  Mr.  Dixon.  Mr.  Dixon 
stated  tliat  as  we  all  knew  the  birth  rate  in  this 
country  was  on  tlie  decline  and  that  anything  which 
could  be  done  to  preserve  the  sacredness  of  mother- 
hood would  be  a  great  achievement  and  that  this 
clause  was  intended  for  the  benefit  of  the  female 
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employees.  We  stated  that  this  was  a  novel  clause 
to  us  and  we  would  like  to  think  it  over.   Also, 
we  gave  a  brief  explanation  of  the  W.  E.  B.  P. 

We  had  no  objection  to  Article  15  if  the  '^15" 
were  changed  to  "10"  and  stated  that  at  the  present 
time  although  our  rule  was  ten  minute  rest  periods 
we  did  not  check  the  time  closely  and  did  not 
penalize   occasional    rests   over   ten   minutes. 

As  to  Article  16  we  asked  if  this  substantially 
is  the  same  as  the  provision  contained  in  the  Na- 
tional Draft  Act.  Hicks  stated  he  believed  it  was 
but  did  not  know  whether  such  provision  applied 
to  women.  Holmes  and  Hicks  stated  that  in  both 
their  agreements  they  would  be  willing  to  incor- 
porate the  language  of  the  Draft  Act.  We  stated 
that  we  certainly  intended  to  observe  in  substance 
the  policy  outlined  in  this  Section. 

We  then  briefly  discussed  Article  11  and  while 
we  made  no  concrete  objection  to  it  we  did  not 
agree  to  it.  It  was  stated  by  Hicks  that  a  5% 
change  in  the  cost  of  living  had  not  occurred  in 
at  least  a  year  and  a  half  in  Portland.  We  also 
pointed  out  that  the  clause  seemed  a  little  one- 
sided because  of  the  last  sentence. 

We  then  discussed  the  wage  scale  in  Dixon's 
proposed  agreement  for  the  Retail  Clerks  and  told 
him  we  could  make  no  concession  in  this  regard. 
At  this  point  in  the  discussion  we  asked  whether 
they  considered  this  concern  a  sweat  shop.  They 
said  it  wasn't  as  bad  as  some  concerns  but  thev 
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definitely  believed  substandard  conditions  existed, 
especially  in  the  matter  of  wages.  Dixon  stated 
that  the  scale  provided  for  in  this  agreement  is 
observed  by  all  the  '^ Specialty"  shops  down  town 
but  admitted  it  was  not  followed  by  the  Depart- 
ment Stores. 

He  then  stated  very  directly  that  he  too  could 
make  no  concessions  in  minimum  wages  because  of 
tlie  Charter  in  his  Union.  The  minimum  wages  set 
in  his  contracts  with  the  Specialty  shops  could  not 
be  lowered  in  any  other  agreement. 

This  fiiiislied  tlie  di.scussini!  oP  the  agreements. 
Ashe  stated  that  the  papers  had  ])een  after  him 
for  statements  as  to  the  issues  in  this  dispute  and 
he  stated  to  us  what  he  intended  to  tell  them  and 
asked  our  opinion.  In  his  opinion  the  issues  were 
some  form  of  Union  shop,  wage  increases,  some  sort 
of  an  Arbitration  Board  and  Seniority.  Then  we 
stated  that  was  substantially  correct,  however,  we 
believed  that  seniority  should  be  interpreted.  Ashe 
stated  he  felt  seniority  should  be  interpreted  as  it 
was  in  the  railroad  agreement,  namely  that  length 
of  service  was  the  only  consideration  in  the  laying 
off  and  rehiring.  At  first  the  Union  agreed  with 
this.  Then,  however,  Estabrook  stated  that  they 
meant  seniority  to  be  only  a  fact  in  laying  off  and 
rehiring  and  that  merit  and  ability  could  also  be 
considered.  He  admitted  this  was  not  the  intent  of 
the  various  clauses  in  the  agreements  but  stated 
that  they  were  willing  to  consider  some  such  clause 
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in  considering  merit  and  ability  along  with 
seniority.  We  stated  there  were  other  factors  be- 
side tjiese  three.  Then  Estabrook  stated  that  after 
we  got  through  adding  all  of  these  other  factors 
seniority  didn't  mean  anything.  Ashe  agreed  to 
omit  Seniority  as  one  of  the  issues. 

The  meeting  disbanded  with  no  plans  for  a  future 
meeting.  In  tlie  afternoon  Ashe  called,  stating  that 
he  had  been  requested  by  Washington  to  get  us 
together  for  at  least  one  more  meeting  and  we 
stated  that  if  he  believed  that  advisable  we  would 
do  so,  so  a  meetmg  was  scheduled  in  Oakland  at 
10:00  A.  M.  on  Wednesday,  December  18. 

W.  B.  POWELL, 

A.  H.  DEKECKE. 
A.  H.  D. 


Redirect  Examination 

Q.  (Mr.  Ball)  Mr.  Barr,  in  connection  witli  the 
two  a^lvertisements  run  iu  tlie  Portland  ])a])ers, 
wliicli  you  stated  yon  drafted.  Respondent's  Ex- 
hibits 11  and  12,  did  you  at  tlie  time  of  drafting 
them  believe  tliose  statements  to  be  true  and  cor- 
rect ? 

A.  I  did,  sir,  au.d  T  still  believe  they  are  true 
and  correct. 

Q.  In  the  course  of  the  responsibilities  which 
you  have  outlined,  have  you  ever  known  of  any  in- 
stance where  Avage  demands  have  been  made  and 
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met  by  tliose  cliarged  with  the  responsibility  of  con- 
ducting' tlie  negotiations  in  connection  witli  tlie  com- 
pany's 2)olicy  which  yon  have  outlined? 

A.     Yes,  on  several  occasions. 

Mv.  Ball :     I  tliink  that  is  all. 

Trial  Examiner  Bokat :    Any  recross,  Mr.  Landye  ? 

Mr.  Landye:     No. 

Trial  Examiiier  Bokat:     Mr.  Walker? 

Mr.  Walker:     No. 

T7-ial  Examiner  Bokat:     The  witness  is  excused. 

(Witness  excused) 


Trinl  Exann'ner  Bokat:  T  imderstand  that  Mr. 
Walker  has  one  witness,  a  Mr.  Eullerton,  which  he 
would  like  to  ]iut  on  the  stand  at  this  time. 

Mr.  Bnll:  T  understood  that  that  witness  was  to 
be  called  tomorrow,  and  T  have  excused  Mr.  Mc- 
Gownn.  Other  than  that,  T  would  haA'e  no  objection 
t(^  the  cnlling  of  Mr.  Eullerton.  [548] 

There  is  always  the  question  of  confrontation  by 
the  ])arty  who  is  charged.  Other  than  that,  T  would 
have  no  objection. 

Mr.  Walk(>r:  Mr.  Eullerton  has  a  job  and  is  now 
working,  ;md  that  is  the  I'enson  it  would  be  difficult 
to  have  him  here  tomorrow. 

Mr.  Bnll :  He  was  here  the  first  day  or  two  of 
the  hearing,  was  he  not? 

Mr.  Walker:  T  think  that  is  correct,  but  he  has 
now  a  job  and  is  working. 
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Mr.  Ball:  Under  those  conditions,  I  certainly 
would  not  object,  although  there  is  the  question  of 
confrontation.  I  will  waive  any  objection  to  his  tes- 
timony being  taken  now. 

Trial  Examiner  Bokat :  We  are  now  on  the 
Board's  case  again,  the  previous  witness  having 
been  taken  on  out  of  order. 


ROBERT  FULLERTON 

called  as  a  witenss  by  and  on  behalf  of  the  Board, 
being  first  duly  sworu,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat :  Give  your  name  and  ad- 
dress to  the  reporter. 

The  Witness:  Robert  Fullerton.  7325  North 
Williams. 

Trial  Examiner  Bokat :  How  do  you  spell  your 
name.  Mr.  Fullerton? 

Mr.  Fullerton:     F-u-1-l-e-r-t-o-n   (spelling). 

Direct  Examination   [549] 

Q.  (Mr.  Walker)  Have  you  ever  been  employed 
by  Montgomery  A¥ard  ?  A.     Yes,  sir. 

Q.     When? 

A.     Since  May  of  1935  until  this  last  December. 

Q.     Until  December  7,  1940?  A.     Yes. 

Q.  During  the  time  that  you  were  employed 
there,  what  was  your  ])ositiou? 

A.     I  was  stock  man  in  Divisions  68  and  85. 

Q.     Who  was  your  supervisor? 
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A.     Mr.  W.  A.  McGowan. 

Q.  Following  December  7,  did  3^011  have  occa- 
sion to  meet  with  Mr.  McGovvan  ? 

A.     Yes.  I  did. 

Q.     Where  ?  A.     At  my  own  home. 

Q.     How  long  after  December  7  was  that  ? 

A.  Well,  I  would  say  it  was  about  the  middle  of 
the  week. 

Q.     Following  December  7  ? 

A.     Following  December  7. 

Q.     What  time  did  he  come  to  your  house? 

A.     Between  10:00  and  10:30. 

Q.  Prior  to  that  time  had  Mr.  McGowan  been 
to  your  house  ? 

A.  He  had  never  been  there  before,  nor  has  he 
been  there  [550]  since. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time?  A.     Yes. 

Q.     AYhat  was  it?  A.     Well,  he  just, 

Mr.  Ball:  Just  a  minute.  I  will  object  to  this 
conversation.  It  certainly  has  not  been  shown  that 
any  conversation  between  these  individuals  would 
be  binding  upon  the  respondent;  furthermore,  any 
conversation  between  these  individuals  would  be  in- 
competent, irrelevant  and  immaterial,  and  would 
not  tend  to  prove  or  disprove  any  issues  in  this  case. 

Trial  Examiner  Bokat :  Overruled.  You  may  an- 
swer the  question. 

Q.  (Mr.  Walker,  continuing)  Just  go  ahead  and 
tell  us,  Mr.  Fullerton,  what  was  said  by  Mr.  Mc- 
Gowan and  what  you  said  to  him. 
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A.  Along  about  ten  o'clock  or  10:30,  he  came 
along  and  knocked  on  the  door,  and  he  was  flutter- 
ing this  way  (indicating). 

Mr.  Ball :     I  move  to  strike  that  remark. 

Trial  Examiner  Bokat :  Yes,  it  may  be  stricken. 
I  am  sorry  the  record  did  not  get  the  motion  of  the 
hands,  indicating  "fluttering".  Just  go  ahead  and 
state  what  was  done  or  said. 

A.  (Witness  continuing)  He  came  to  the  door 
and  knocked,  aiid  T  came  to  the  door,  and  he  asked 
if  he  was  welcome,  and  I  said  ''Yes,  come  in."  Then 
he  said,  ''My  wife  is  out  here,  can  she  come  in, 
too?"  I  said,  "All  right."  And  he  goes  higging 
along  getting  his  wife,  and  he  comes  in  with  a 
couple  quarts  of  beer,  [551]  and  we  proceeded, 

Mr.  Ball:  I  move  to  strike  that  ])art  of  the  an- 
swer involving  descriptions  by  the  witness,  and  ask 
that  he  be  instructed  to  state  the  facts. 

Trial  Examiner  Bokat:  Well,  I  assume  that  is 
the  witness'  method  of  description  in  explaining 
what  took  place.  Yini  say  that  Mrs.  McGowan  came 
in? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:     He  brought  her  in? 

The  Witness :     Yes,  he  brought  her  in. 

Q.  (Mr.  Walker,  continuing)  From  that  point 
on,  wliat  was  said  by  Mr.  McGowan  and  what  did 
you  say? 

A.  Well,  he  said  that  he  was  just  making  a 
friendlv  call,  coming  around,   and  then  we  talked 
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about  a  few  more   or  less   inconsequential   things, 
and  then  he  said  he  was  doing  that  with  all  of  the 
follows  that  he  felt  he  could  trust. 

Mr.  Ball:     I  have  a  standing  objection? 

Trial  Examiner  Bokat:  Yes.  The  record  will 
show  that  you  have  a  standing  objection. 

A.  (Witness  continumg)  So  he  said  that  he 
was  coming  around  to  each  and  eveiy  one  that  he 
figured  he  could  trust,  that  was  working  on  the 
floor,  in  order  to  ^eX  them  back  to  work,  and  to  tell 
them  that  if  they  were  not  there  by  a  certain  date, 
they  would  have  to  have  their  jobs  refilled. 

Trial  Examiner  Bokat :  Were  you  on  strike  dur- 
ing this  [552]  time? 

Tlie  Witness:  Well,  I  didirt  go  through  the 
picket  line. 

Trial  Examiner  Bokat :  It  has  been  testified  that 
the  strike  started  December  7? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:  Did  you  return  that 
week  ? 

The  Witness:     T  did  not. 

Trial  Examiner  Bokat:  Were  you  working  tlio 
day  that  Mr.  McGowan  came  to  your  house  ? 

The  Witness :     No. 

Trial  Examiner  Bokat:     Proceed. 

Q.  (Mr.  Walker,  continuing)  AYhen  Mr.  Mc- 
Gowan said  that  your  places,  or  the  places  of  tliose 
would  be  filled  who  did  not  return  to  work,  did  you 
sav  anvthing  to  that? 
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A.  Sure.  I  said  I  was  not  going  back  to  work  as 
long  as  the  picket  line  was  there. 

Q.     Will  you  repeat  that,  please? 

A.  I  said  I  wouldn't  go  back  to  work  as  long 
as  the  picket  line  was  around  the  store. 

Q.     Did  Mr.  McGowan  say  anything  after  that? 

A.  No,  he  didn't  say  anything  along  that  line, 
because  he  had  been  my  em])loyer  long  enougli  to 
know  tlint  when  I  made  up  my  mind  to  do  some- 
thing, he  wouldn't  i)ut  U])  any  argument  for  to,- 

Q.  Was  anything  said  by  Mr.  McGowan  about 
tlie  union  during  that  conversation?  [553] 

A.  Well,  he  said  that  Montgomery  Ward  would 
neve]'  go  union,  that  if  it  did,  they  would  lock  the 
dooi'. 

Q.  Now,  about  how  long  did  that  conversation 
with  Mr.  McGowan  last? 

A.  Oh,  he  was  there,  maybe,  about  three-quar- 
ters of  an  hour,  I  imagine. 

Trial  Examiner  Bokat :    Did  you  say  he  was  there 

Id 

about  three-quarters  of  an  hour? 

The  AYitness:  Maybe  about  three-quarters  of  an 
hour;  three-quarters  to  an  hour. 

Q.     (Mr.  Walker,  continuing)     Have  you  related 
everything  that  you  can  recall  that  Vv^as  said  at  that  . 
conversation  ? 

A.  Well,  I  told  him  as  l(^ug  as  there  v/as  a  ])icket 
line  aroimd  tliere.  T  wouldn't  go  to  work.  T  told  Inm 
T  didn't  liave  any  other  job.  but  that  T  would  find 
one,  and  then  he  said  that  if  I  wanted  a  recommen- 
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elation,  for  to  let  him  know,  that  he  would  give  me 
a  verbal  recommendation  over  the  telephone,  but  he 
wouldn't  put  it  down  in  writing. 

Q.  How  did  Mr.  McGowan  happen  to  make  that 
comment  ? 

A.     We  were  just  talking  about  it. 

Q.  How  did  tliat  meeting  with  Mr.  McGowan 
end?  A.     How  did  it  end? 

Q.  How  did  tliat  meeting  with  Mr.  McGowan 
end  ? 

A.  He  ju.st  said  there  wasn't  any  use  for  him 
to  stay  any  longer,  so  he  went  home.  [554] 

Q.  Did  he  say  anything  before  he  left?  Did  he 
sa}"  anything  to  you  ? 

A.  Well,  he  iuAdted  us  out  to  his  open  house 
for  Nev/  Year's. 

Mr.  Walker :     That  is  all. 

Cross  Examination 

Q.  (Mr.  Ball)  Did  you  have  some  conversation 
at  that  time,  that  evening,  about  casting*flies  for 
bait  ? 

A.  Oh,  my  wife  was  working  where  they  make 
them,  and  I  showed  him  some  that  she  made. 

Q.  You  had  a  rather  friendly  discussion  about 
that?  A.     Yes. 

Q.  You  had  told  Mr.  McGowan  about  this  be- 
fore, had  you  not  ?  A.     No,  I  had  not. 

Mr.  Hall:     That  is  all. 

Trial  Examiner  Bokat :     The  witness  is  excused. 

(Witness  excused) 
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Trial  Examiner  Bokat:  Are  there  any  further 
witnesses  on  the  part  of  the  Board,  Mr.  Walker? 

Mr.  Walker:  I  have  no  further  witnesses,  Mr. 
Examiner.  At  this  time,  I  move  to  amend  the  com- 
plaint by  interlineation,  inserting  in  paragraph  7, 
on  x^age  3  thereof,  the  last  line,  the  words  ''handling 
or"  between  the  word  ''in"  and  the  word  "selling". 

Trial  Examiner  Bokat:  How  would  that  read, 
now  ? 

Mr.  Walker:     "In  handling  or  selling". 

Trial  Examiner  Bokat:  May  I  suggest  to  Board's 
counsel  that  [555]  the  motion  to  amend  the  com- 
plaint with  regard  to  tlie  aprpopriateness  of  the  unit 
as  contended  for  ])y  the  union  and  as  testified  to 
by  Mr.  Dixon  would  not  cover,  it  seems  to  me,  that 
phrase.  Tliat  is,  it  wouldn't  cover  the  phrase  which 
you  have  just  used  in  moving  to  amend  the  com- 
plaint. I  just  thought,  if  you  so  desired,  you  might 
think  it  over  and  come  in  tomorrow  morning  with  a 
more  specific  unit  contended  for  by  the  union. 

Mr.  Walker:  That  will  be  all  right.  Then,  witli 
the  exception  of  that  matter,  and  the  matter  of  pro- 
ducing the  compilation  of  the  Clerks'  representation 
in  the  unit,  T  rest. 

Trial  Examiner  Bokat :     You  rest? 

Mr.  Walker:     Yes. 

Trial  Examiner  Bokat:  The  Board  rests,  with 
that  exception? 

Mr.  Walker:     Yes. 

Trial  Examiner  Bokat :  T  am  not  going  to  rule 
on  your  motion  to  amend.  I  will  considei'  it  with- 
drawn. 
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Mr.  Ball:  I  was  just  going  to  say,  that  I  am 
going  to  defer  the  making  of  a  motion  to  dismiss  the 
complaint  until  after  the  conclusion  of  the  testi- 
mony; without  waiving  any  rights,  of  course. 

Trial  Examiner  Bokat:  That  is  perfectly  all 
right.  I  will  at  this  time  recess  the  hearing  until 
9 :30  tomorrow  morning. 

(At  10:05  p.m.  April  16,  1941,  hearing  ad- 
journed to  9:30  a.m.  April  17,  1941,  same 
place.)  [556] 


Trial  Examiner  Bokat:  The  hearing  will  come 
to  order. 

Mr.  Ball:  It  is  stipulated  by  and  between  the 
parties  that  the  Respondent  has  furnished  a  list  of 
all  employees  in  its  retail  store  on  its  payroll  on 
December  5,  1940,  and  that  the  niunber  of  employees 
on  the  payroll  of  the  respondent's  retail  store  at 
Portland  subsequent  to  November  1st  at  no  time 
exceeded  the  number  on  this  payroll,  and  that  this 
payroll  may  be  introduced  in  evidence  as  Board's 
Exhibit  13.  The  number  of  employees  on  this  pay- 
roll. Board's  Exhibit  13,  is  418,  and  includes  the 
manager  and  all  supervisory  employees,  these  par- 
ties being  so  identified  on  the  exhibit. 

The  Witness  Dixon  would  testify  that  of  the  418 
employees  designated  on  Board's  Exhibit  13,  217 
were  eligible  for  membership  in  the  Retail  Clerks' 
Union,  and  are  those  classifications  of  employees  who 


vs.  Montgomery  Ward  &  Co.  781 

fall  within  tlie  unit  which  the  Retail  Clerks'  Union 
claims  to  be  appropriate  in  this  proceeding. 

That  up  to  and  including  December  6,  1940,  the 
Retail  Clerks'  Union  had  received  signed  ap})lica- 
tions  for  membership  from  142  of  these  217  employ- 
ees, and  subsequent  to  December  7,  received  signed 
applications  from  46  of  the  said  217  employees.  That 
the  Retail  Clerks'  Union  has,  in  addition  to  these 
142,  signed  applications  from  44  employees  who  are 
not  listed  on  the  ])ayroll  Board's  Exhibit  13,  whose 
applications  were  received  prior  to  that  date.  [561] 

It  is  further  stipulated  by  and  between  the  par- 
ties, that  these  are  employees  who  had  been  on  the 
payroll  of  Montgomery  Ward  at  some  time  subse- 
quent to  May,  1940  and  prior  to  December  5,  1940. 

It  is  stipulated  that  the  witness  Dixon  would  tes- 
tify that  at  all  times  subsequent  to  August  6,  1940, 
the  Retail  Clerks '  Union  has  had  signed  applications 
from  a  majority  of  those  employees  of  the  Retail 
Store  of  the  Respondent  at  Portland  which  fall 
within  the  classifications  of  the  217  employees  listed 
on  Board's  Exhibit  13,  which  the  witness  Dixon 
claims  would  be  eligible  for  membership  in  the  Re- 
tail Clerks'  Union. 

It  is  stipulated  and  agreed  that  of  the  142  em- 
ployees who  had  applied  for  membership  in  the  Re- 
tail Clerks'  Union  prior  to  December  7,  7  have 
not  at  any  time  gone  on  strike. 

And  it  is  further  agreed  that  the  applications 
mentioned  above,  received  by  the  Union  subsequent 
to  December  5,   represent  employees  who  had  not 
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designated  the  Union  prior  to  December  5,  but  who 
did  go  on  strike  and  did  make  such  designation 
after  that  date. 

Trial  Examiner  Bokat :  Is  it  so  stipulated? 

Mr.  Ball :  It  is  so  stipulated. 

Trial  Examiner  Bokat:  Is  it  so  stipulated,  Mr. 
Walker? 

Mr.  Walker:  Yes.  [562] 

Trial  Examiner  Bokat :  I  would  like  to  have  the 
record  show  clearly  the  purpose  of  the  stipulation. 

This  has  been  done,  as  I  imderstand  it,  in  the 
spirit  of  cooperation,  to  save  time.  Mr.  Dixon,  a 
representative  of  the  Retail  Clerks'  Union,  has  pro- 
duced in  the  hearing  room,  all  of  the  signed  desig- 
nations and  applications  for  membership  in  the  Re- 
tail Clerks'  Union;  is  that  correct,  Mr.  Dixon? 

Mr.  Dixon :   That  is  correct. 

Trial  Examiner  Bokat:  That  you  have  all  here, 
and  they  are  available  to  check  by  any  of  the  parties 
who  desire  to  look  at  them ;  is  that  correct  ? 

Mr.  Dixon :   That  is  correct. 

Trial  Examiner  Bokat :  You  have  already  checked 
the  designations  as  against  the  payroll  of  December 
5,  1940,  supplied  by  the  respondent  to  the  Board. 

Mr.  Dixon:  On  that  payroll,  yes,  but  I  think  it 
needs  some  explanation. 

Trial  Examiner  Bokat:  Does  the  payroll  show 
that  you  represent  the  majority  that  you  contend 
for  at  all  times  since  August  6,  1940?  Off  the  record. 

(Discussion  off  the  record) 
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Trial  Examiner  Bokat :  The  answer  to  that  ques- 
tion is  ''yes'"? 

Mr.  Dixon:   Yes. 

Mr.  Ball :  The  Respondent  is  not  questioning  the 
fact  that  the  applications  produced  in  court  by  Mr. 
Dixon  were  really  [563]  received  by  the  Union  and 
represent  the  parties  whose  names  appear  on  the 
applications. 

Trial  Examiner  Bokat:  As  I  understand  it,  Mr. 
Ball,  your  objection  goes  to  the  appropriateness  of 
the  unit,  and  not  as  to  the  fact  as  to  whether  or  not 
the  union  has  a  majority  in  the  unit  they  claim  ? 

Mr.  Ball:  Our  position  is  that  we  do  not  know, 
and  it  has  not  j^een  proven  that  the  union  spoke  for 
a  majority  of  the  employees  in  the  appropriate  unit. 

Trial  Examiner  Bokat:   All  right. 

Mr.  Ball :  Comes  now  the  Resi:>ondent  and  moves 
to  strike  out  the  answer  of  the  witness  Estabrook 
reading  "One  of  the  most  important  reasons  is  that 
the  membership  got  tired  of  Montgomery  Ward  stall- 
ing us  around",  which  appears  on  page  143  of  the 
record,  on  the  ground  that  it  states  a  conclusion 
and  opinion  of  the  witness,  and  does  not  establish 
any  facts  which  have  any  probative  effect,  and 
doesn't  tend  to  prove  or  disprove  any  issues  in  this 
case,  and  relates  to  a  state  of  mind. 

Mr.  Walker :  May  I  be  heard  on  that  ? 

Trial  Examiner  Bokat :  Of  course,  you  are  lifting 
the  sentence  out  of  the  context,  with  which  I  am  not 
familiar. 

Mr.  Ball :   I  am  perfectly  willing  to  let  the  Exam- 
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iner  defer  his  ruling,  so  long  as  the  Examiner  rules 
before  the  Board  has  rested  its  case. 

Trial  Examiner  Bokat:  Doesn't  the  record  show 
that  you  have  made  an  objection  to  that  particular 
question?  [564] 

Mr.  Ball :  I  don 't  know  whether  it  shows  at  that 
particular  point  or  not.  It  is  not  so  indicated  on  the 
record  that  I  made  any  specific  objection  to  that 
answer. 

Trial  Examiner  Bokat:  Inasmuch  as  the  answer 
to  which  the  motion  is  directed  appears  to  be  one 
of  the  reasons  why  the  membership  of  the  Ware- 
housemen's Union  struck  the  plant  of  the  respond- 
ent, I  will  deny  the  motion. 

Mr.  Ball :   I  think  that  is  all  I  have  at  this  point. 

Trial  Examiner  Bokat :  Off  the  record. 

(Discussion  off  the  record) 

Mr.  Walker:  With  exception  of  the  motion  to 
amend  paragraph  7  of  the  complaint,  the  Board 
rests. 

Mr.  Ball :  At  this  time,  the  Respondent  asks  leave 
of  the  Examiner  to  reserve  the  right  and  privilege 
to  file  a  motion  to  dismiss  at  the  close  of  the  case, 
said  motion  to  be  directed  at  the  evidence  given  at 
this  point,  as  well  as  the  evidence  at  the  conclusion 
of  the  case. 

Trial  Examiner  Bokat :  Very  well. 

Mr.  Ball :   Mr.  McGowan. 
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W.  A.  McGOWAN 

previously  sworn,  was  called  as  a  witness  by  and  on 
behalf  of  the  Respondent,  and  further  testified  as 
follows : 

Trial  Examiner  Bokat :  You  have  been  previously 
sworn  ? 

The  Witness:   Yes. 

Trial  Examiner  Bokat:  Give  your  full  name  to 
the  reporter.  [565] 

The  Witness :   W.  A.  McGowan. 

Direct  Examination 

Q.  (Mr.  Ball)  You  were  in  the  court  room  yes- 
terday when  Mr.  Hough  testified?  A.    Yes. 

Q.  Will  you  tell  the  Examiner  and  the  reporter 
and  me  what  conversations  you  may  have  had  with 
Mr.  Hough  in  the  week  subsequent  to  the  strike  at 
Montgomery  Ward  last  December  7  ? 

A.  On  Wednesday  night,  following  the  trouble 
on  Saturday,  I  came  home  from  my  work,  and  Mr. 
Hough  and  Mr.  Long  and  Mrs.  Long  were  waiting 
for  me.  The  question  was  put  to  me  by  both  Mr. 
Long  and  Mr.  Hough  as  to  w^hat  they  should  do 
about  returning  to  work. 

I  told  them  at  that  time  that  I  could  not  help 
them  come  to  any  decision  at  all,  that  they  would 
have  to  make  that  decision  themselves. 

Q.  Will  you  proceed  to  tell  the  course  of  the  con- 
versation in  the  meeting  that  night,  who  was  pres- 
ent, what  you  said,  what  they  said,  what  you  did, 
what  you  talked  about,  how  long  it  lasted? 
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A.  Well,  we  talked  about  the  work  at  Ward's; 
we  talked  about  the  war;  we  talked  about  the  kids 
and  tlieir  personal  things.  I  asked  them  if  they 
would  like  to  have  a  drink,  and  they  said  ''yes"; 
and  I  had  a  little  left  in  a  small  bottle,  and  then, 
later  in  the  evening,  I  asked  them  if  they  would  care 
to  have  another  [566]  drink,  and  they  said  "yes", 
and  I  asked  Mr.  Long  if  he  would  take  me  down- 
town and  I  would  g^i  another  bottle.  So  Mr.  Long 
and  Mr.  Hough  and  I  proceeded  to  get  another 
bottle,  and  we  came  back.  Mrs.  Long  didn't  drink 
hard  liquor,  so,  on  the  way  back,  we  got  a  bottle 
of  beer. 

AVe  sat  around  and  talked  about  several  different 
things,  as  you  do  in  an  evening  that  way,  and  my 
wife  suggested  that  sl^.e  would  make  a  hmch  for 
them.  And  it  came  out  that  she  was  short  of  bread. 
She  asked  me  to  go  to  the  grocery  store  to  get  a 
loaf  of  l)read,  and  Mr.  Hough  said  there  was  no 
reason  why  I  should  go,  as  he  had  bread  in  his  car. 
So  it  came  out,  someone  asked  him  why  he  had 
bread  in  the  car,  and  he  said  that  he  was  short  of 
mone,y  and  had  been  out  selling  bread. 

So  he  brought  the  bread  in,  and  my  wife  fixed 
a  lunch,  and  a  little  after  that  Mr.  Long  and  Mr. 
Hough  left. 

Q.  Had  you  gone  to  Mr.  Hough's  home  that  day 
and  asked  him  to  call  that  evening*? 

A.  No,  sir;  Mr.  Hough  called  at  the  house,  and 
I  was  at  work.    My  wife  so  informed  me,  and  told 
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me  that  she  told  him.   Anyway,  he  contacted  me  at 

work  and  said  that  he  would  like  to  get  in  touch 

with  me.   I  said  to  come  to  the  store  or  to  my  house, 

and  then  he  asked  for  my  mmiber,  and  I  gave  it  to 

him. 

Q.  What,  to  the  best  of  your  recollection,  did  he 
say  to  you  about  coming  back  to  work  ?  [567] 

A.  Well,  he  couldn't  make  up  his  own  mind  what 
to  do,  and  he  wanted  me  to  express  my  opinion  of 
what  he  should  do. 

Q.     What  did  you  say  to  him  ? 

A.  I  told  him,  under  the  circumstances,  it  was 
impossible  for  me  to  help  him  arrive  at  his  decision, 
and  that  was  one  thing  he  would  have  to  do  for 
himself. 

Q.  Did  you  suggest  to  liim  that  he  could  come 
around  the  back  way  and  thus  avoid  going  through 
the  picket  line? 

A.  No;  that  was  not  brought  up  that  evening 
at  all. 

Q.  Did  you  have  occasion  to  have  another  con- 
versation with  Mr.  Hough  ? 

A.  Yes.  Mr.  Hough  came  to  my  house  on  Fri- 
day night  of  the  same  week. 

Q.     Who  was  present? 

A.  Mr.  Hough,  Mr.  Long  and  myself.  Mr.  Hough 
and  Mr.  Long  arrived  at  approximately  the  same 
time ;  it  could  not  have  been  over  three  minutes  dif- 
ference. 

Q.     Was  anybody  else  present  ? 
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A.     My  wife  was  there. 

Q.  What  was  the  course  of  the  conversation  on 
Friday? 

A.  The  same  thing  came  up  again,  that  they 
couldn't  make  up  their  minds. 

Q.     By  "they",  whom  do  you  mean? 

A.     Mr.  Long  and  Mr.  Hough. 

Q.     What  else  was  said  at  that  time  ? 

A.  The  subject  was  brought  up  that  they  had 
been  told  that  [568]  the  Spokane  warehouse  had 
been  picketed,  and  they  wanted  to  know  if  I  knew 
about  it,  and  I  told  them  ''no".  It  was  also  brought 
out  that  they  wanted  to  know,  and  I  told  them  that, 
if  I  personally  wanted  to  know,  I  would  buy  some 
gas  and  drive  over  there  and  fuid  out. 

Q.     What  was  said  to  that? 

A.     As  far  as  I  know,  I  don't  recall. 

Q.  Did  you,  on  this  Friday  evening,  discuss  or 
have  any  conversation  about  going  through  the 
picket  line?  A.     Yes. 

Q.     What  was  it? 

A.  It  came  out, — I  know  that  I  brought  it  out 
in  this  respect,  that  Jack  Walker  and  a  few  of  the 
boys  were  driving  into  the  parking  lot  and  coming 
to  the  plant  that  way.  I  personally  said  that  I 
wouldn't  go  that  way;  that  I  would  walk  up  the 
ramp  to  the  second  floor? 

Q.     By  the  ' '  ramp ' ',  what  do  you  mean  ? 

A.  The  employees'  entrance.  It  is  a  ramp  that 
goes  up  to  the  second  floor,  which  goes  over  the 
railroad  track. 
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Q.  Would  that  or  would  that  not  be  going 
through  the  i)icket  line  ? 

A.     That  would  be  going  through  the  picket  line. 

Q.  And  did  you  mention  anyone  who  had  taken 
that  course? 

A.  Yes,  I  told  them  that  I  had  watched  Mr. 
Cereghino  come  up  the  front  ramp.  [569] 

Q.  Did  you  make  any  statement  at  any  time  about 
what  you  thought  the  position  of  Montgomery  Ward 
would  be  in  the  strike  ? 

A.  The  only  statement  I  made  was  this,  that  I 
didn't  think, — that  was  my  own  personal  opinion, 
— that  there  would  ever  be  a  closed  shop. 

Q.  Do  you,  in  fact,  have  a  contract  with  Mont- 
gomery Ward  ?  A.     No,  sir. 

Q.  Did  you  ever  make  a  statement  that  you  had 
a  contract  that  would  permit  you  to  go  elsewhere  if 
the  Portland  plant  were  closed?  A.     No,  sir. 

Q.  And  you  make  that  statement  here  un- 
der oath?  A.     Yes. 

Q.  Were  you  ever  instructed  by  any  officer  of 
Montgomery  Ward  to  urge  any  employee  who  was 
not  at  work  to  come  back  to  work  through  the 
picket  line?  A.     No,  sir. 

Q.  Were  you  ever  instructed  in  any  way  at  all 
about  what  you  were  to  say  to  employees  about  com- 
ing back  to  work  ? 

A.  Yes,  I  have  been  instructed  several  times  that 
if  and  when  any  employee  was  to  come  to  me  and 
ask  me  for  any  advice  pertaining  to  the  joining  or 
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not  joining  of  any  association  whatsoever,  that  I 
was  to  tell  them  that  I  could  not  give  them  any  in- 
formation whatsoever. 

Q.  Have  you  or  have  you  not  carried  out  those 
instructions  ?  [570] 

A.     I  have  carried  them  out. 

Q.  Approximately  how  many  men  and  women  in 
Montgomery  Ward  hold  positions  of  responsibility 
comparable  to  you  I 

A.     I  would  say  35  or  40. 

Mr.  Ball :  Your  witness. 

Cross  Examination 

Q.  (Mr.  Walker)  Were  all  the  35  or  40  at  the 
meeting  at  which  you  received  Respondent's  Exhibit 
No.  7?  A.     Not  the  40,  no. 

Q.     Were  there  35  there  ?  A.     No. 

Q.     Who  was  there  ? 

A.  It  was  just  the  other  men  in  the  same  capacity 
I  have  that  were  under  the  jurisdiction  of  Mr.  Rob- 
inson. 

Q,     How  many  would  that  be  ?  A.     Eight. 

Q.     Did  they  all  receive  similar  papers  ? 

A.     Similar  instructions. 

Q.  And  did  they  all  carry  out  the  calls  the  same 
as  you  did  ?  A.     That  I  cannot  say. 

Trial  Examiner  Bokat:  They  received  instruc- 
tions similar  to  yours? 

Tlie  Witness :  They  received  instructions. 

Trial  Examiner  Bokat:  Suppose  an  employee 
didn  't  have  a  telephone  number  ?  [571] 
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The  Witness :  Suppose  he  didn  't  have  a  telephone 
number  ?  What  do  you  mean  *? 

Trial  Examiner  Bokat:  Were  there  any  employ- 
ees who  didn't  have  telephone  numbers,  who  worked 
for  you  ? 

The  Witness:   Yes. 

Trial  Examiner  Bokat:  Did  you  receive  any  in- 
structions with  regard  to  those  employees  who  had 
no  telephone  numbers  % 

The  Witness:  No  instructions  were  given  as  to 
that. 

Trial  Examiner  Bokat :  Do  you  know  whether  or 
not  Mr.  Hough  had  a  telephone  ? 

The  Witness:  No. 

Trial  Examiner  Bokat :  Do  you  recall  whether  or 
not  you  telephoned  Mr.  Hough? 

The  Witness:    I  did  not  telephone  Mr.  Hough. 

Trial  Examiner  Bokat:    Did  you  visit  his  house? 

The  Witness:  No. 

Trial  Examiner  Bokat:  Did  you  visit  the  homes 
of  any  people  that  did  not  have  telephone  numbers 
and  tell  them  the  same  thing  that  you  were  sup]:)osed 
to  tell  them  over  the  telephone  ? 

The  Witness :   No. 

Q.  (Mr.  Walker,  continuing)  Do  you  know  if 
Mr.  Fullerton  had  a  telephone  ? 

A.     No,  he  was  not  on  my  list. 

Q.  Was  Jack  Walker  working  at  the  plant  at 
the  time  that  you  [572]  talked  to  Mr.  Hough  and 
Mr.  Long  on  Friday?  A.     Yes. 
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Q.  How  long  had  he  been  working  after  De- 
cember 7?  A.     That  I  couldn't  say,  offhand. 

Q.     When  did  he  start  to  work? 

A.  With  respect  to  the  Friday  that  he  talked 
with  me? 

Q.  With  respect  to  the  Friday  that  you  talked 
with  Mr.  Hough  and  Mr.  Long  ? 

A.  Well,  I  couldn't  give  you  any  definite  answer. 
I  would  like  to  look  at  the  records. 

Q.     What  is  your  best  recollection  now  ? 

A.     What  is  my  recollection  ? 

Q.  Did  he  show  up  on  Monday  following  the  Sat- 
urday, December  7? 

A.     No,  I  think  he  showed  uj:), — I  think,  now, 

Q.     Yes, 

Mr.  Ball:  I  will  object  to  that,  Mr.  Examiner. 
That  is  hardly  proper  cross  examination.  It  does 
not  relate  the  matters  gone  into  at  this  time. 

Trial  Examiner  Bokat :  I  will  let  it  stand  at  this 
time. 

Q.  (Mr.  Walker,  continuing)  When  was  it  that 
he  showed  up? 

A.     I  think  that  it  was  on  Tuesday. 

Q.     Had  you  contacted  Jack  Walker? 

K.     No,  sir. 

Q.     By  telephone?  A.     No,  sir.  [573] 

Q.     By  a  personal  call? 

^\v.  Ball :  Tt  is  understood  that  T  am  objecting 
to  tliis  ns  not  ])r(^per  cross  examination,  Mr.  Ex- 
aminer? 


vs.  Montgomery  Ward  &  Co.  793 

(Testimony  of  W.  A.  McGowan.) 

Trial  Examiner  Bokat :    I  understand ;  overruled. 

Mr.  Ball:  Not  relating  to  matters  gone  into  on 
direct. 

Q.  (Mr.  Walker,  continuing)  Did  you  make  a 
personal  call?  A.     No  sir. 

Trial  Examiner  Bokat :     Off  the  record. 

(Discussion  off  the  record)  [574] 

Q.  (Mr.  "Walker  continuing)  Where  does  Mr. 
Walker  work? 

A.  He  works  for  me  at  Montgomery  Ward  and 
Company. 

Mr.  Walker:     That  is  all. 

Redirect  Examination 

0.  (Mr.  Ball)  Mr.  McGowan,  did  you  have  any 
conversation  with  Mr.  Hough  on  those  two  evenings 
that  were  not  in  the  presence  of  Mr.  Long? 

A.  No.  The  conversation  I  could  have  had  with 
him  couldn't  have  been  more  than  two  or  three 
minutes  at  the  most. 

Q.  Do  you  recall  whether  or  not  Mr.  Long  was 
present  through  nil  the  two  meetings  that  you  have 
described? 

A.  Yes;  because  they  both  left  together  both 
evenings. 

Q.  Were  you  in  the  court  room  yesterday  when 
Mrs.   Blackburn   testified?  A.     Yes,   sir. 

Q.  What  is  tlie  fact  as  to  whether  or  not  you 
received  a  telephone  call  from  Mrs.  Blackburn? 

A.  I  did  not,  and  have  never,  talked  to  Mrs. 
Blackburn  over  the  telephone,  after  December  6th. 
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Q.  Did  you  hear,  in  any  manner,  of  any  call 
Mrs.  Blackburn  made  for  you  to  the  apartment  ask- 
ing for  you  ? 

A.  Yes,  I  was  notified  on  Tuesday  morning  that 
Mrs.  Blackburn  had  called  Monday  and  said  she 
w(;nld  he  unable  to  come  to  work. 

Q.     Who  reported  that  to  you? 

A.     Allan  Murpliy.  [575] 

Q.  You  had  no  discussion  at  all  with  Mrs.  Black- 
burn about  tliat  call?  A.     That  is  right. 

Q.     You  know  Mr.  Fullerton?  A.     Yes. 

Q.  Do  you  recall  any  occasions  you  may  have 
had  to  go  to  Mr.  Fullerton 's  home? 

A.     I  do. 

Q,  How  uiauy  times  ]iad  you  gone  to  Mr.  Fuller- 
ton's  home?  A.     Two  or  three  times. 

Trial  Examiner  Bokat :    How  many  ? 

The  Witness :     Two  or  three  times. 

Q.  (Mr.  Ball  continuing)  Were  those  prior  to 
December  7tli  or  subsequent  to  December  7th  ? 

A.     Prior. 

Q.  Do  you  recall,  did  you  go  to  his  home  subse- 
quent to  December  7th?  A.     Yes. 

Q.     Tell  us  about  that  incident. 

A.  My  wife  and  T  went  to  Mr.  Fullerton 's  house, 
—we  took  along  a  bottle  of  beer, — aud  we  went  in, 
and  Mr.  and  Mrs.  Fulh^rton  were  there,  and  we 
talked  and  drank  the  bottle  of  beer.  Then  Mrs. 
Fullerton  was  talking  abont  a  hobby  that  she  had, 
about  the  making  of  fishing  flies  during  her  odd  mo- 
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ments  at  home  after  work.  She  brought  those  out 
and  showed  them  to  [576]  us.  Then  we  went  in  tlie 
front  room  and  my  wife  sat  down  at  the  piano  and 
tried,  as  usual,  to  play.  Then, — I  can't  distinctly 
recall  if  Mr.  Fullerton  or  Mrs.  Fullerton  sat  down 
and  did  play  the  piano,  and  we  sang  three  or  foui' 
songs.  Then  after  that,  we  went  in  the  kitchen 
again,  and  there  was  one  or  two  more  bottles  of  beei* 
opened  and  we  sat  aroimd  there  and  talked.  Then 
the  conversation  come  up  about  the  difficulty  we 
were  having  over  there  at  the  comjjany,  and  Mr. 
Fullerton  said  he  wouldn't  go  back  again  ever,  that 
he  would  never  work  like  he  had  worked.  And  I 
told  him  that  I  hadn't  come  over  there  to  argue  with 
him  about  his  work  or  my  work,  I  had  come  over  to 
visit,  as  I  liad  before,  and  that  I  didn't  want  to 
stay  there  and  ai-gue  with  him  about  it, — because 
it  w^ould  have  ended  in  an  argument.  I  told  tlie  wife 
to  get  her  hat  and  coat,  that  we  were  going  to  leave, 
— which  we  did. 

Q.  Did  you  ever,  at  any  time,  make  any  state- 
ment to  Mr.  Fullerton,  or  anybody  else,  that  Mont- 
gomery Ward  woidd  never  go  union? 

A.  No,  sir.  The  only  statement  that  I  had  ever 
made  to  anyone  was  that  I  didn't  think  that  they 
would  go  for  a  closed  shop. 

Q.  How  did  it  happen  that  you  went  to  Mr. 
Fullerton 's  house  that  night? 

A.     Just  driving  around. 

Q.     Had  you  ever  driven  around  to  the  homes  of 
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those  who  worked  [577]  for  you  prior  to  Decem- 
ber 7th? 

Mr.  Walker:  Just  a  minute.  Object  to  that  as 
incompetent,  irrelevant,  and  immaterial. 

Trial  Examiner  Bokat :    Overruled. 

The  Witness :     Yes. 

Q.     (Mr.  Ball  continuing)     On  what  occasions? 

A.  On  numerous  occasions  I  have  been  out 
driving  and  g(^  by  the  house  of  one  of  the  boys  who 
worked  for  me,  and  I  have  dropped  in  and  chatted 
witli  them ;  I  have  had  numerous  of  them  over  to 
tlie  liouse,  they  dropped  in  on  me.  I  have  been  to 
their  houses  on  parties,  and  they  have  been  over  to 
my  house  on  parties. 

Q.  What  is  the  fact  as  to  whethei-  or  not  on  the 
evening  you  came  to  see  Mr.  Fullerton,  you  had 
l^eeii  out  trying  to  get  employees  to  come  back  to 
work  ?  K.     No,  I  had  not. 

Mr.  Ball :     Your  witness. 

Recross  Examination 

Q.  (Mr.  Walker)  Normally,  on  Saturdays,  how 
long  did  you  work? 

]\rr.  Bnll :     Wlint  was  the  question? 

Ti-ial  Examiner  Bokat:  Read  tlie  question,  Mr. 
Reporter. 

(Whereup<m  tlie  last  question  was  read  aloud  by 
the  re]>orter  as  above  recorded.) 

A.  At  the  ])resent  time  T  get  off  around  2  o'clock 
in  1lic  after-  [578]  noon. 
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Q.  Well,  what  do  you  mean,  at  the  present  time? 
Has  there  been  some  change? 

A.     There  has  been  some  change  since  that  time. 

Q.  In  December,  1940,  what  time  did  your  usual 
shift  end? 

A.     Between  5  and  6, — sometimes  a  little  later. 

Q.  Sometimes  .you  would  have  to  work  later  in 
the  evening? 

A.  That  is  right.  In  other  words,  preparing  f<n' 
the  Christmas  rush. 

Q.  You  testified  before  that  you  worked  Sundays 
every  now  and  then  ?  A.     That  is  right. 

Q.  And  that  is  usually  in  anticipation  of  a  sea- 
sonal upswing?  A.     Tliat  is  right. 

Q.  You  usually  worked  Saturday  evenings  dur- 
ing those  periods,  also? 

A.     On  some  occasions,  yes. 

Q.  Where  were  you  o]i  the  evening  of  Saturday, 
December  7tli  ?  Working  at  the  store  ? 

A.     No. 

Q.     I  mean,  a  little  bit  later  than  usual  ? 

Mr.  Ball:  Well,  I  submit  that  was  the  day  of 
the  strike,  and  I  rather  imagine  there  was  a  great 
deal  of  turmoil. 

Tlie  Witness:  I  think  it  was  a  littk'  later;  I 
can't  say  for  sure.  [579] 

Q.  (Mr.  Walker  continuing)  Probably  that  night 
you  had  stayed  there  until  about  8  or  8:30? 

A.     I  can't  say  definitely  what  time  I  did  ^e\  off. 

Q.     That  would  sound  reasonable,  would  it? 
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A.     Yes. 

Q.     As  yonr  best  recollection'?  A.     ITli  huh. 

Q.     What  is  Mr.  Murphy's  position? 

A.     At  that  time? 

Q.     Yes. 

A.     He  was  working  for  me,  as  correction  clerk. 

Mr.  Ball:  May  I  make  a  statement  for  the  rec- 
ord ?  Mr.  Murphy  is  here  in  the  court  room. 

Mr.  Walker:     Oh. 

Mr.  Ball :  If  Mr.  Walker  wants  to  question  liim 
in  any  way. 

Q.  (Mr.  Walker  continuing)  Did  I  understand 
you  to  say, — now,  correct  me  if  I  am  wrong  in  this, 
— did  you  testify  that  you  had  been  to  Mr.  Fuller- 
ton's  houie  since  that  time  that  you  and  your  wife 
called  at  his  house  and  you  talked  about  flies? 

A.     No.    I  have  never  been  back  there  since. 

Q.  I  see.  Now,  were  either  of  the  Fullertous 
home  on  these  two  or  three  occasions  before  the 
7th?  A.     I  beg  your  pardon,  what  was  that? 

Trial  Examiner  Bokat :     Read  the  question  back. 

(Whereupon  the  question  referred  to  was  read 
aloud  by  the  [580]  reporter  as  above  recorded.) 

A.  Yes.  His  wife  and  he  were  home  one  time, 
and  Mr.  Fullerton  was  home  another  time. 

Mr.  Walker:  I  am  sorry.  I  didn't  get  that  an- 
swer. 

A.  I  say,  Yes.  Mr.  and  Mrs.  Fullerton  were  home 
one  time,  aud  Mr.  Fullerton  was  home  the  other. 

Q.     About  when  was  the  first  occasion,  with  re- 
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spect   to   December  7th?    Do   you   understand   the 

question? 

Mr.  Ball :  The  witness  testified  he  only  went  once 
after  December  7th ;  and  he  went  a  few  times  be- 
fore that. 

Trial  Examiner  Bokat:  No,  no;  he  didn't  tes- 
tify to  that.  I  don't  remember  he  went  after, — oh, 
yes,  once,  after  the  7th. 

The  Witness:  Once  after  the  7th  aiid  a  couple 
of  times  before. 

Trial  Examiner  Bokat :  Now,  Mr.  Walker  wants 
to  know  when  it  was,  before  the  last  visit,  that  he 
bad  dro])ped  in  at  Mr.  Fullerton's  house. 

The  Witness:  That  is  very  hard  to  give  a  defi- 
nite time  on  that.  It  was  in, — I  am  sure  that  one 
of  the  visits  was  about  two  months  before;  and  the 
other  was  ai'ound  four  or  five  months  previous  to 
that. 

Q.  Now,  on  the  call  that  you  made  at  the  house 
about  four  or  fi;s'e  months  previous  to  December, 
December  7th,  who  received  you  that  time?  [581] 

A.     Mr.  Fullerton. 

Q.     Just  he  alone?  A.     Yes. 

Q.  About  what  time  of  day  did  you  come  out 
there  ? 

A.     I  would  say  it  was  about  7  or  7 :30. 

Q.     Did  you  brin^"  anything"  with  you  that  time? 

A.  T  have  it  with  me  all  the  time.  I  have  a  bottle 
of  beer,  as  usual,  on  iny  calls. 

Q.     About  how  lon^-  did  that  visit  last? 


800  Nat'l  Labor  Relations  Board 

(Testimony  of  W.  A.  McGowan.) 

A.  About  fifteen  minutes,  I  would  say  off-hand. 
Mrs.  Fullerton  wasn't  home. 

Q.     You  didn't  get  the  beer  opened  up  that  time? 

A.  I  stepped  up  to  the  door,  as  far  as  I  can  say, 
and  WT  stayed  there  at  the  door.  I  didn't  go  in 
because  I  found  out  Mrs.  Fullerton  wasn't  there. 
We  talked  sho])  for  a  while,  and  then  I  left. 

Q.  Now  what  took  place  at  the  occasion  about 
two  months  before  December  7th? 

A.  Well,  my  wife  and  I  went  to  the  house;  I 
would  say  we  were  there  for  half  an  hour  or  so. 

Q.  About  what  time  of  the  day  did  you  come  to 
the  house? 

A.     Around  8  o'clock,  I  would  say.   8  or  8:30. 

Q.     Did  you  bring  anything  with  you  that  time? 

A.     No. 

Q.     And  did  you  have  a  talk  ?  [582] 

A.  Yes.  Just  the  usual  shop  talk.  The  women 
talked  together. 

Q.     AYhat  do  you  mean  "shoji  talk"? 

A.     Well,  about  the  work;  how  it  was  going. 

Q.     Anything  else?  A.     No. 

Q.  Can  you  tell  me  anything  else  you  talked 
about  at  that  time ?  A.     No,  I  can't. 

Q.  Can  you  tell  me  anything  else  about  the  shop 
talk? 

A.  No.  Just  the  usual,  how  the  work  was  going, 
what  needed  to  be  done. 

Q.     What  do  you  mean  by  that? 

A.     Oh,  the  condition  of  the  floor,  what  we  were 
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trying  to  do,  and  everything  else.    Just  a  regular 

gabfest. 

Q.  Wlien  did  you  first  start  going  around  and 
calling  on  the  employees  who  worked  under  you? 

A.  I  have  done  that  ever  since  I  have  worked  at 
Montgomery  Ward  as  a  supervisor. 

Q.  Prior  to  July,  1940,  had  you  made  it  a  regu- 
lar ])ractice  to  call  on  all  of  the  persons  wlio  worked 
under  3'ou  ?  A.     No. 

Q.     Xow,  did  you  knov*'  Bounkl  Ripe? 

A.     Yes. 

Q.     Did  he  work  under  you? 

A.     Yes,  sir. 

Q.  Did  you  know  that  any  of  the  employees  in 
your  department  [583]  w^ere  being  organized  into 
a  uuioii?  A.     Did  I  know? 

Q.     Yes.  A.     I  didn't  know. 

Mr.  Ball :  Well,  I  again  question  whether  this 
has  anything  to  do  witli  the  issues  of  this  case. 

Trial  Examiner  Bokat:  I  will  let  it  stand,  sub- 
ject to  some  connection,  at  this  time.  I  don't  know. 
I  will  listen  a  while. 

Q.  (Mr.  Walker  continuing)  Now,  what  was 
the  witness'  answer? 

A.     I  did  not  actually  know. 

Q.     I  see. 

Trial  Examiner  Bokat :  You  heard  it  by  rumor, 
I  suppose? 

The  Witness:     That  is  right. 
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Trial  Examiner  Bokat:  That  they  were  joining 
a  imion? 

Q.  (Mr.  Walker  continuing)  About  when  did 
you  first  learn  that? 

A.  Well,  that  was  flying  around  out  there  for  a 
year  or  two. 

Q.     Since  last  summer?  A.     Yes. 

Q.     The  summer  of  1940? 

A.     That  is  right ;  yes. 

Q.  Did  you  cause,  or  order,  Mr.  Sipe  to  go  down 
and  be  interviewed  by  Mr.  Huddleston  around  in 
July,  1940?  A.     No,  sir.  [584] 

Q.  Bo  you  recall  the  occasion  of  Mr.  Sipe  pass- 
ing out  a]iplication  cards  for  membership  in  I^ocal 
206,  Warehousemen's  ITnion,  on  your  floor  around 
July,  1940? 

Mr.  Ball:  I  object  to  this;  it  is  getting  into  en- 
tirely different  matter,  and  it  has  nothing  to  do 
with  the  Board's  case  whatsoever.  It  is  unduly 
burdeuing  this  record. 

Trial  Examiner  Bokat:  I  will  have  to  say,  Mr. 
Walker, — I  mean  this  testiuiony  might  throw  S(imo 
light  on  so-called  '^various  other  acts",  but  I  think 
it  is  something  of  which  the  respondent  has  no 
notice;  it  is  something  that  you  didn't  indicate  to 
Mr.  Ball  at  the  time  you  told  him  what  you  intended 
to  ]nit  in.  T  believe,  for  that  reason,  I  will  have  to 
sustain  the  objection.  If  you  are  going  to  go  into 
a  matter  relating  to  an  employee  being  questioned 
at  the  time  he  was  distributing  application  blanks 
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for  the  union, — I  think  it  is  rather  late  to  go  into 
it.  We  might  continue  here  for  days  if  you  are 
going  to  pick  up  little  bits  of  evidence  that  you  feel 
might  throw  some  light  on  alleged  mifair  labor 
practice  of  the  respondent.  I  don't  think  it  is  fair 
to  the  respondent.  I  will  have  to  sustain  the  objec- 
tion. 

Mr.  Walker :  Would  you  read  my  question,  please. 

(Whereupon  the  question  was  read  aloud  by  tlie 
reporter  as  above  recorded.) 

Trial  Examiner  Bokat:  Don't  misvmderstand  me, 
please.  I  don't  say  that  the  testimony  is  incompe- 
tent; it  may  be  A^ery  [585]  competent;  but  it  is  not 
within  the  issues  framed  by  this  complaint. 

Mr.  Walker:  Well,  in  order  to  save  time,  then, 
may  I  make  an  offer  of  proof  f 

Trial  Examiner  "Bokat :    Yes. 

Mr.  Walker:  If  ])ermitted  to  continue  the  ex- 
amination of  this  witness  along  the  line  started,  the 
witness  would  testify  to  the  following  facts,  as  un- 
derstood by  me :  Tliat  the  person,  Donald  Sipe,  was 
apprehended  b}^  Mr.  McGowan  in  the  process  of  dis- 
tributing application  cards  for  membership  in  Local 
20G  of  the  Wareliousemen's  ITnion,  and  thereupo]i 
lie  caused  Mr.  Sipe  to  go  to  the  office  of  Mr.  Huddle- 
ston  for  the  purpose  of  a  reprimand.   That  is  all. 

Trial  Examiner  Bokat:  Well,  I  will  reject  the 
offer.  And  I  will  state  for  the  record  that  the  Board 
has  already  rested  its  case,  with  only  one  reserva- 
tion, ^vhich  doesn't  cover  this  particular  incident. 
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That  in  the  early  part  of  the  hearing,  in  an  off-the- 
recorcl  discussion,  respondent  asked  for  some  notice 
regarding  the  phrase  set  forth  in  the  complaint  ''by 
various  other  acts".  That,  as  I  understand  it,  in 
an  off-the-record  discussion,  and  at  the  request  of 
the  Trial  Examiner,  Board's  attorney  supplied  re- 
s])ondent  witli  certain  information  that  they  would 
I^roduce  certain  witnesses  as  to  alleged  acts  of  inter- 
ference, restraint,  and  coercion  under  the  phrase- 
ology of  the  "by  various  other  acts".  That  sucli 
information  supplied  [586]  to  Mr.  Ball  did  not 
contain  any  indication  regarding  the  offer  of  proof 
just  made  by  Mr.  Walker.  Is  that  correct,  Mr. 
Walker? 

Mr.  Walker:  It  now  becomes  aj^parent  to  me 
that  my  purpose  in  attempting  to  elicit  testimony 
is  misunderstood.  It  is  not  being  elicited  by  me 
for  the  purpose  of  proving  any  independent  acts  of 
coercion,  interference,  or  restraint,  in  addition  to 
that  which  I  had  related  to  Mr.  Ball. 

Trial  Examiner  Bokat:  That  is  what  I  thought 
your  purpose  was. 

Mr.  Walker:  My  purpose  in  attempting  to  go 
into  this  matter  is  simply  for  the  purpose  of  show- 
ing that  this  witness,  having  had  first-hand  knowl- 
edge of  the  organization  being  conducted  among  his 
employees  on  his  floor,  and  that  such  organization 
became  known  to  the  management  itself;  thereafter, 
when  the  strike  took  place,  the  w^itness  was  instructed 
to  contact  all  employees  in  his  department  w^ho  had 
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not  returned  to  work,  for  tlie  purpose  of  urging 
them   to   go   through   a   picket  line,  abandon  their 
organization,   and  otherwise  intimidate  and  coerce 
them  to  cease  their  union  activity. 

Trial  Examiner  Bokat:  Well,  as  far  as  the  sec- 
ond ])art  of  your  statement  is  concerned,  there  has 
been  no  objection  made  to  it.  I  will  stick  to  my 
original  ruling. 

Mr.  Walker:     All  right. 

Trial  Examiner  Bokat:  Let's  ])roeeed.  Do  you 
have  any  more  questions  ?  [587] 

Mr.  Walker:  Nothing  further. 

Trial  Examiner  Bokat:  Mr.  McGowan,  have  you 
the  list  given  to  you  by  the  management  contain- 
ing the  names  and  telephone  numbers  of  the  em- 
ployees ? 

The  Witness:     No,  I  have  not. 

Trial  Examiner  Bokat:  Was  this  list  typewrit- 
ten or  was  it  written  out  in  longhand? 

The  Witness:     It  was  written  in  longhand. 

Trial  Examiner  Bokat:  Can  you  recall  whether 
there  was  a  telephone  number  for  Mr.  Fullerton 
and  Mr.  Hough  on  that  list? 

The  Witness:  There  was  none  for  Mr.  Fuller- 
ton  and  Mr.  Hough;  no.  Not  on  my  list. 

Redirect  Examination 
Q.     (Mr.  Ball)     Did  the  list  cover  all  the  em- 
ployees in  your  department? 
A.     No.  I  only  had  a  few  of  them. 
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Q.  Do  you  know  whether  some  other  people 
were  assigned  the  task  of  calling  men  in  your 
department?  A.     Oh,  yes.  Several  of  them. 

(Off  the  record  discussion.) 

Trial  Examiner  Bokat:  On  the  record.  Redirect 
examination. 

Q.  (Mr.  Ball  continuing)  Now,  the  list  you 
were  given  to  call,  did  it  or  did  it  not  contain 
names  of  people  other  than  those  in  your  depart- 
ment? A.     No.  Just  people  in  my  department. 

[588] 

Q.  Do  you  know  whether  it  contained  all  of 
the  names  of  all  of  the  people  in  your  department 
at  that  time?  A.     It  did  not. 

Q.  Do  you  know  whether  others  were  assigned 
the  task  of  calling,  under  the  same  instructions, 
people  who  were  in  your  department? 

A.     There  were  several  people. 

Q.  Were  you  ever  given  any  instructions  to  make 
any  personal  visits  on  any  of  the  employees  in 
your  department?  A.     No,  sir. 

Mr.  Ball:     That  is  all. 

Mr.  Walker:  Were  the  others,  who  were  as- 
signed the  task  of  calling,  those  people  in  your 
department  ? 

The  Witness:     Were  the  others,  what? 

Mr.  Walker:  Were  the  others,  who  were  as- 
signed to  callmg  employees,  were  the  others  people 
in  your  department? 

Mr.    Ball:     Don't   you   mean,    were   the    others, 
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who  called  people  in  Mr.  McGowan 's  department, 

themselves  employees  of  Mr.  McGowan? 

Mr.  Walker:     That  is  correct? 

The  Witness:     No. 

Mr.  Walker:     That  is  all. 

Trial    Examiner   Bokat:     Witness    excused.    We 
will  take  a  ten  minute  recess  at  this  time. 


(Thereupon    a    short    recess    was    taken,    after 
which  the  following  [589]  proceeding's  w^ere  had:) 
Trial   Examiner  Bokat:     The  hearing  will   now 
be  in  session. 

Mr.  Walker:     I  have  now  received  the  designa- 
tion of  the  Trial  Examiner  and  ask  that   it  may 
be  added  to  and  made  a  part  of  Board's  Exhibit  1. 
Trial  Examiner  Bokat:     It  will  be  received  and 
marked  in  evidence  as  part  of  Board's  Exhibit  1. 
(Whereupon   the   document  hereinabove   re- 
ferred to  was  marked  in  evidence  and  made  a 
part  of  the  Board's  Exhibit  1.) 

Mr.  Walker:  It  is  stipulated  and  agreed  be- 
tween the  parties  that  the  individual,  William 
Hough,  in  the  month  of  December,  1940,  did  have 
a  telephone.  That  the  person, 

Mr.  Ball:     Fullerton  did  not? 

Mr.  Walker:     Robert  Fullerton  did  not. 

Trial  Examiner  Bokat:  All  right.  It  is  so  stip- 
ulated.  [590] 
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JOHN  BIGGS  LONG, 

called  as  a  witjiess  by  and  on  behalf  of  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as   follows: 

Direct   Examination 

Trial  Examiner  Bokat:  Give  your  full  name 
and  address  to  the  reporter. 

The  Witness:  John  Biggs  Long,  3015  Southeast 
Yamhill. 

Q.  (Mr  Ball)  Have  you  ever  had  any  occasion 
to  talk  over  the  testimony  in  this  case  with  me? 

A.     No,  sir.  Never  seen  you  until  today. 

Q.  You  are  the  Mr.  Long  who  was  mentioned 
in  the  testimony  of  Mr.  McGowan  a  few  minutes 
ago?  A.    Yes,  sir. 

Q.  And  you  were  at  Mr.  McGowan 's  home  on 
the  two  occasions  he  described  in  his   testimony? 

A.    I  was. 

Q.  Will  you  tell  the  examiner  and  the  reporter 
and  counsel  what  took  place  at  those  two  social 
gatherings  ? 

A.  You  mean  you  want  me  to  start  at  the 
beginning   and   go   clear  through   it? 

Q.    Well,  to  the  best  of  your  recollection. 

A.  Well,  the  first  night  that  I  was  out  at  Mr. 
McGowan \s,  arrived  there  with  my  wife,  Mrs.  Long, 
and  Mr.  McGowan  wasn't  there.  Mr.  Hough  came 
in,  and  we  waited  for  Mr.  McGowan  to  come.  Prior 
to  this  I  had  called  up  Mr.  McGowan  and  aske'd 
him  [591]  if  I  may  come  over  to  talk  to  him. 
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Q.     Speak  a  little  louder,  please. 

A.  My  intentions  to  go  there  was  to  get  the 
truth. 

Trial  Examiner   Bokat:     Ahout   what? 

The  Witness:  About  the  goings  on  between, — 
at  the  stoi'e;  and  I  tried  to  get  some  information, — 
if  the  union  actually  was  doing  what  they  claimed 
they  were  doing. 

Q.  At  that  time  had  you  reported  to  work  on 
December  7th?  A.     Had  I  reported?  No. 

Q.  Had  you  reported  to  work  on  Monday,  Tues- 
day, or  Wednesday  of  the  following  week? 

A.     No,  sir. 

Q.  You  had  not  been  out  working,  then,  prior  to 
the  time  you  went  to  Mr.  McGowan's  home? 

A.     I  had  not. 

Trial  Examiner  Bokat :  Mr.  McGowan  was  your 
superintendent  ? 

The  Witness:     Yes,  sir.  Supervisor. 

Trial  Examiner  Bokat:     All  right.  Proceed. 

Q.  Had  you  ever  had  any  occasion  to  go  to 
Mr.  McGowan's  home  before  that  time? 

A.  No,  sir.  I  had  never  been  to  his  home  before 
then.  I  knew  where  he  lived,  and  I  had  gone  by 
there. 

Q.     Had  he  ever  stopped  in  at  your  home? 

A.    No,  sir. 

Q.  What  did  you  say  to  Mr.  McGowan  after 
you  got  to  his  home?  [592] 

A.    Well,  I  come  right  to  the  point  that  I  had 
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come  over  for;   and  that  was  to   get   information 

that  I  just  previously  told  you  about. 

Q.     Was  Mr.  Hough  there  at  that  time? 

A.  No,  sir.  He  was  there  when  Mr.  McGowan 
came  in. 

Q.     You  were  there  before  Mr.  Hough  came? 

A.     Yes,  with  my  wife. 

Q.  What  did  Mr.  McGowan  tell  you  at  that 
time,  in  Mr.  Hough's  presence? 

A.  I  tried  to  get  Mr.  McGowan  to  tell  me, — 
advise  me  whether  to  come  Imck  to  work  or  not. 

Trial  Examiner  Bokat:  Were  you  a  member  of 
the  union  at  that  time? 

The  Witness:  I  don't  know  as  you  would  call 
it  a  member  of  the  union;  but  I  was  one  of  the 
boys. 

Trial  Examiner  Bokat,:  Had  you  signed  any- 
thing for  the  union  prior  to  that  time? 

The  Witness:  I  had  signed  an  application  to 
join  the  union. 

Trial  Examiner  Bokat:     All  right.  Proceed. 

Q.  (Mr.  Ball  continuing)  Had  you  come  to 
Mr.  McGowan 's  home  in  response  to  any  telephone 
call  or  any  suggestion  on  the  part  of  anybody  that 
you  do  so  ?  A.     Absolutely  not. 

Q.     What  did  Mr.  McGowan  say  to  you? 

A.  Mr.  McGowan  told  me  that  he  could  not 
advise  me  what  to  do  [593]  under  the  circumstances. 

Q.  Did  Mr.  Hough  ask  Mr.  McGowan  any  ques- 
tion? 
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A.  I  think,— in  fact,  I  know,— that  his  inten- 
tions were  the  same  as  mine.  He  wanted  to  get 
this  information  from  Mr.  McGowan,  and  the  same 
questions  came  up  and  they  were  answered  the 
same  way. 

Q.  Did  Mr.  McGowan,  at  any  time,  suggest  to 
Mr.  Hough  or  to  you,  in  your  presence,  that  you 
come  back  to  work  and  that  you  come  through 
the  back  way  so  as  not  to  go  through  tlie  picket 
line? 

A.  Absolutely  not;  because  I  don't  think  that 
Mr.  McGowan  would  be, — I  believe  that  would  be 
insulting  his  intelligence  to  think  that  he  would 
do  that, — it  is  an  imaginary  line  established  aromid 
the  establishment.  Why  would  he? 

Q.  Well,  at  least,  he  didn't  make  any  such 
statement  ?  A.     No. 

Q.  Who  was  present  during  the  course  of  the 
evening;  during  the  time  these  conversations  took 
place?  A.     Mrs.  Long  and  Mrs.  McGowan. 

Q.  Did  Mr.  McGowan  say,  at  any  time,  that 
he  had  a  contract  with  Ward's  so  that  if  the  plant 
was  closed  down  he  would  go  to  work  some  place 
else  for  them?  A.     No. 

Q.    Did  he  say  anything  like  that? 

A.  I  believe  that  where  Mr.  Hough  has  drawed 
his  conclusion  [594]  from  is  Mr.  McGowan 's  be- 
liefs,— that  he  has  got  men  in  that  store  that  he 
has  worked  on  who  carried  his  ideas  through  the 
store;  and  I  believe  that  Mr.  Hough  is  taking  the 
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statement  that  Mr.  McGowan  believes  that  as  long 
as  he  lives  his  ideas,  some  of  them,  will  still  be 
in  the  store  eA^en  tliougli  he  is  gone. 

Q.  Did  Mr.  McGowan  say  to  Mr.  Hough,  at  any 
time,  that  Ward's  would  not  go  union,  but  would 
close  the  place  down  first? 

A.  Mr.  McGowan  told  us  that  he  didn't  think 
that  Montgomery  Ward's  would  ever  have  closed 
shop. 

Q.  Did  he  make  that  statement  voluntarily,  or 
did  it  follow  questions  on  the  part  of  either  you 
or  Mr.  Hough? 

A.  It  followed  questions  on  the  part  of  me 
and  Mr.  Hough. 

Mr.  Ball:     That,  is  all. 

Cross  Examination 

Q.  (Mr.  Walker)  Mr.  Long,  you  stated  you 
wanted  to  get  the  truth  of  the  matter.  The  truth 
about  what? 

A.  Well,  we  had  been  informed  that  Oakland 
was  being  picketed  and  they  were  out  on  strike; 
Spokane  was  out  on  strike;  that  St.  Louis  had  a 
picket  line  around  it;  Kansas  City, — a  dozen  it 
seemed  like  to  me.  T  couldn't  see,  for  the  life  of 
mv.  how  so  many  places  could  be  in  this  condition 
and  the  store  still  operate;  and  that  they  were 
able  to  spread  this  strike  from  kingdom  come,  I 
guess,  as  far  as  that  is  concerned. 

Q.  You  thought  the  union  was  exaggerating 
to  vou? 
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A.  I  did.  I  figured  that  Mr.  McGowan  would 
know  it.  I  did  [595]  not  get  this  information  from 
Mr.  McGowan. 

Q.  You  felt  that  Mr.  McGowan  would  be  better- 
informed  than  the  imion^ 

A.     That  is  right. 

Q.     And  Mr.  McGowan  was  the  supervisor? 

A.    Yes. 

Q.  Where  did  you  learn  about  Oakland, 
Spokane,  St.  Louis,  Kansas  City,  and  other  points 
to  kingdom  come?  A.     At  the  meetings? 

Q.     Union  meetings?  A.     Yes,  sir. 

Q.  Was  there  something  that  caused  you  to 
doubt  the  things  that  the  union  had  told  you? 

A.    Yes.   Just   as   I   told  you. 

Q.    What  was  it? 

A.  That  I  couldn't  see  how  such  a  widespread 
operation  could  be  carried  on  and  Montgomery 
Ward  still  operate. 

Q.  What  was  it  you  were  told  at  the  union 
meetings  about  Oakland,  Spokane,  St.  Louis,  and 
Kansas  City? 

A.  No,  I  will  not  say  that  the  imion  told  me 
that  they  were  on  strike? 

Q.  I  know.  I  am  just  asking  you  to  tell  me 
what  you  learned. 

A.  Sometimes  I  figured  the  whole  nation  was 
out  on  strike  the  way  rumors  were  going  around. 

Q.     What  did  the  union  tell  you?  [596] 

A.     That  I  won't  say,  because  I  can't  quote  it. 
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Q.     Wliat  is  your  best,  recollection? 

A.  Thai, — well,  I  will  put  it  tliis  way:  That  one 
house  ^^■as  out  and  that  other  houses  was  being 
])icketecl. 

Q.  Yes;  that  is  wliat  I  wanted  to  know.  Wliat 
was  the  difference  l)etween  those  that  were  out 
and  those  that  were  being  picketed? 

A.  That  is  something  I  can't  tell  you,  per- 
sonally not  knowing  the  operations  of  unions. 

Q.  At  any  rate,  you  believed  that  the  union 
wasn't  telling  you  the  truth.  Is  that  correct? 

A.     That  is  right. 

Q.  And  you  thought  that  Mr.  McGowan  would 
tell  you  the  truth? 

A.  I  figured  that  through  the  information  I 
could  get  from  Mr.  McGowan  and  the  information 
I  had  already  obtained  from  the  union,  and  through 
the  stores,  that  I  could  draw  my  o^^^l  conclusion, 
and  decide, 

Q.  Did  3^ou  think  that  Mr.  McGowan  would 
tell  you  the  truth  in  the  matter? 

A.  I  don't  see  why  I  would  have  a  reason  to 
believe  that. 

Q.  Now,  can  you  answer  my  question?  Did  you 
believe  that  Mr.  McGowan  would  tell  you  the  truth 
in  the  matter?  A.     Yes,  I  believed  he  would. 

Q.     Are  you  working  now?  A.     Yes.  [597] 

Q.     You  are  still  under  Mr.  McGowan? 

A.     That  is  right. 

Q.     Did  you  work  on  December  7th? 
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A.  Yes, — oh,  no,  I  did  not  work  on  December 
7th. 

Q.  When  did  you  return  to  work  after  De- 
cember 7th? 

A.     Eleven  days  after  December  6th,  on  Tuesday. 

Mr.  Walker:     That  is  all. 

Mr.  Ball:     That  is  all. 

Trial  Examiner  Bokat:  Just  one  question.  Did 
you  know  that  Mr.  Hough  was  going  to  be  there 
that  evening? 

The  Witness:     I  did  not. 

Trial  Examiner  Bokat:  Did  you  have  a  tele- 
phone in  your  house  on  December  7th,  or  within 
a  day  or  two  thereafter?  A.     No,  sir. 

Trial  Examiner  Bokat:  How  many  days  was  it, 
after  you  saw  Mr.  McGowan,  you  returned  to  work  ? 

The  Witness:     Four  days. 

Trial  Examiner  Bokat:  Was  there  a  picket  line 
there  when  you  returned  to  work? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Bokat:     How  did  you  go  in? 

The  Witness:     By  the  ramp,  the  front  door. 

Trial  Examiner  Bokat :  Did  you  cross  the  picket 
line? 

The  Witness:     I  did. 

Trial  Examiner  Bokat :  That  is  all.  Any  furuther 
questions?  [598] 

Mr.  Ball :  Why  did  you  return  to  work,  Mr.  Long? 

Mr.  Walker:  Object  to  that  as  calling  for  a  con- 
clusion of  the  witness. 
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Trial  Examiner  Bokat:  Oh,  yes.  I  will  let  it 
stand. 

The  Witness :  You  want  me  to  answer? 

Mr.  Ball:  Yes. 

Trial  Examiner  Bokat:  You  may  answer. 

The  Witness :  Because  I  had  decided  that  was  the 
right  thing  to  do. 

Mr.  Ball:  That  is  all. 

Mr.  Walker:  Just  one  question,  if  I  may? 

Trial  Examiner  Bokat:  Go  ahead. 

Q.  (Mr.  Walker)  At  the  union  meetings  prior 
to  December  7th,  had  you  been  told  that  the  union 
had  proposed  a  contract  to  Montgomery  Ward 
which,  by  its  terms,  sought  a  closed  shop? 

A.     Repeat  that  question. 

Mr.  Walker:  Will  you  read  it. 

(Thereupon  the  question  referred  to  was  read 
aloud  by  the  reporter  as  above  recorded.) 

A.     No,  I  wasn't. 

Q.  (Mr.  Walker)  How  did  the  matter  of  closed 
shop  happen  to  arise  in  this  conversation  w^ith  Mr. 
McGowan  ? 

A.  We  asked  Mr.  McGowan  that,  if  he  figured 
that  the  store  would  ever  go  union.  He  come  back 
with  the  statement, — just  as  I  told  you  before, — 
that  he  j)ersonally  did  not  think  there  [599]  would 
ever  be  a  closed  sho]^  in  Montgomery  Ward's. 

Mr.  Walker:   That  is  all. 

Mr.  Ball :  Thank  you,  Mr.  Long. 

Trial  Examiner  Bokat :  Witness  excused. 
(Witness  excused) 
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Mr.  Ball :  I  want  to  state  for  the  record  that  Mr. 
Murphy  and  Mrs.  McGowan  are  here  in  the  court 
room.  I  don't  mtend  to  produce  them  as  witnesses; 
but  I  will  keep  them  here  for  the  time  of  the  hear- 
ing, should  the  Board  desire  to  call  them. 

Trial  Examiner  Bokat :  I-  think  it  is  in  due  order 
that  we  recess  at  this  time  for  lunch.  Do  you  gen- 
tlemen want  more  than  an  hour?  Oh,  suppose  we 
make  it  until  1 :15. 

Mr.  Ball :  That  will  be  satisfactory. 

Trial  Examiner  Bokat:  Hearing  recessed  until 
1:15  p.  m. 

('\¥liereupon  at  11 :55  a.  m.  the  hearing  was 
recessed  until  1:15  p.  m.)  [600] 

Trial  Examiner  Bokat:  The  hearing  will  please 
come  to  order. 

You  made  a  statement  to  me,  Mr.  Ball,  in  an  off- 
the-record  [601]  statement,  that  you  did  not  in- 
tend, as  I  understand  it,  to  dispute  the  testimony 
given  by  Mr.  Uixon  as  the  result  of  any  checks 
that  he  may  have  made  with  regard  to  the  number 
of  designations  or  applications  that  they  had  with- 
in the  claimed  unit,  but  that  your  point  of  view,  or 
dispute,  as  I  understand  it,  is  with  the  appropriate- 
ness of  the  alleged  unit  contended  for  by  the  union ; 
is  that  correct,  oi*,  if  I  am  not  correct,  I  should 
be  very  pleased  to  have  you  put  me  right. 

Mr.  Ball:  I  think  that  it  could  be  said  that  by 
agreement  to  the  stipulation  which  stated  that  the 
witness    Dixon    would    testif}^    that    he    had    these 
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designations,  the  respondent  is  willing  to  accept 
the  triitli  of  tlie  testimony  of  Mr.  Dixon  about  any 
matters  covered  by  the  stipulation. 

'I'rial  Examiner  Bokat:  That  is  sufficient. 

I  understand  that  you  have  another  letter  which 
you  desire  to  x)roduce  which  you  have  found  in 
your  files? 

Mr.  Ball:  Yes. 

(Thereupon  a  document  was  marked  as  Re- 
spondent's Exhibit  24  for  identification.) 

Mr.  Ball:  I  oft'er  Respondent's  Exhibit  24  in 
evidence. 

Mr.  Walker:  No  objection. 

Trial  Examiner  Bokat:  It  will  be  received  in 
evidence   as   Respondent's   Exhibit   24. 

(Whereupon  the  document  heretofore 
marked  as  Respondent's  Exhibit  24  for  iden- 
tification, was  received  in  evidence.)    [602] 

RESPONDENT'S  EXHIBIT  No.  24 

Airmail 

Personal  &  Confidential 

Oakland,  California 
October  24,  1940 
Mr.  J.  A.  Barr 
Law  Department 
Chicago.  Illinois 

Re:  Retail  Clerks  Fnion— Portland 

On  Tuesday,  October  22,  Mr.  Barth  and  I  met 
with  representatives  of  the  Retail  Clerks  I^nion  in 
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the  Heathman  Hotel  in  Portland.  The  representa- 
tives were  Messrs.  Dixon  aiid  Langford  in  l^ehalf  of 
the  Retail  Clerks  and  Mr.  Hicks  in  behalf  of  the 
Office  Workers  Union. 

At  the  start  of  the  meeting  I  referred  to  the 
Unions'  letter  of  October  2  to  Mr.  Earth  in  which 
they  stated  that  tliey  have  an  overwhelming  ma- 
jority of  onr  store  employees.  My  first  comment  was 
that  their  k4ter  was  incorrect  in  beginning  witli 
the  phrase  ''As  yon  know".  I  explained  that  ;)s  a 
matter  of  fact  Mr.  Earth  did  not  know  whetlier  or 
not  the  Retail  Clerks  had  a  majority,  and  as  the 
Union  representatives  knew  that,  there  was  no  rea- 
son to  insert  the  phrase  "As  yon  know"  in  the 
letter.  Mr.  Dixon  agreed  that  the  letter  was  in- 
correct in  that  respect  and  we  proceeded  with  that 
understanding. 

I  asked  Mr.  Dixon  and  Mr.  Hicks  what  percent- 
<ige  of  employees  each  claimed  to  have.  Mr.  Hicks 
stated  the  Office  Workers  Union  had  signed  u])  25 
of  onr  office  workers,  which  he  said  was  70*%  of  the 
total.  Mr.  Dixon  stated  that  the  retail  Clerks  had 
signed  np  175  em])loyees,  which  he  stated  was  95*^^ 
of  the  total  store  em])loyees,  excluding  the  office 
workers.  Mr.  Dixon  stated  that  they  would  be  will- 
ing to  give  us  that  information  in  a  letter  addressed 
to  Mr.  Earth.  However,  I  made  no  request  for  a 
written  statement  at  that  time. 

Later  I  checked  the  figures  with  Mr.  Earth  and 
fomid  that  there  are  53  office  workers  in  the  store 
and  707f    would  be  87.    There  are  209  em])loyees, 
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fexcluding  the  office  workers,  and  95%  would  be  198. 
Tlierefore,  it  appears  that  Messrs.  Dixon  and  Hicks 
inflated  their  percentages  and  according  to  Mr. 
Hicks'  statement  that  the  Office  Employees  Union 
has  25  of  our  people,  that  amounts  to  less  than  50%i. 

After  tlie  preliminary  discussion  about  the  ques- 
tioiT  of  majoirty  representation,  Mr.  Dixon  sug- 
gested that  we  discuss  each  section  of  the  proj^osed 
agreement  in  the  order  in  which  the  sections  are 
listed.  We  replied  that  any  procedure  he  desired  to 
Hillow  woukl  be  perfectly  all  right  with  us  and  we 
would  be  glad  to  follow  his  suggestion  in  that  re- 
gard. When  he  asked  if  Section  1  would  be  accept- 
able to  the  Company  I  replied  that  we  could  not 
agree  to  the  provisions  of  Section  1.  As  you  will  see 
from  your  copy  of  the  proposed  agreement,  Section 
1  ])rovides  for  a  union  sho]). 

We  explained  that  it  was  our  policy  to  refrain 
from  influencing  our  employees  eithei-  di recti}'  or 
indirectly  in  their  choice  of  a  labor  organization. 
We  further  exj)lained  that  our  employees  are  free 
to  join  a  labor  organization  if  they  so  desire,  but 
that  the  Company  does  not  require  that  its  em- 
ployees become  members  of  any  la])or  group.  We 
stated  very  definitely  that  the  Com])any  ponld  not 
agree  to  making-  membershi])  in  the  Retail  Clerks 
Union  a  oondition  precedent  to  employment.  By 
way  of  illnstrntion  we  mentioned  that  we  might  de- 
isirc  to  hire  a  ])erson  with  expollent  qualifications 
.•nid  who  after  a  few  days  on  the  job  might  show 
m;nked  ability,  whereas  that  same  person,  for  rea- 
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sons  personal  to  him,  might  not  desire  to  join  a 
labor  organization.  Under  the  circumstances  we 
would  consider  it  very  unfair  to  that  employee  to 
require  that  he  either  join  the  Retail  Clerks  Union 
or  be  replaced.  Also,  we  stated  that  the  Company 
does  not  require  that  its  employees  belong  to  any 
certain  church  or  any  certain  lodge,  such  as  the 
Elks  or  Masons,  and  the  Company  does  not  feel  it 
would  be  fair  to  its  employees  to  require  them  to 
join  a  labor  organization.  Then  too,  we  explaiiied 
it  would  be  unjust  to  require  em])loyees  wlio  are 
transferred  to  the  Portland  store  to  become  mem- 
bers of  the  Retail  Clerks  Union.  Perha]3s  those 
employees  would  have  been  in  the  emplo}^  of  the 
Company  for  a  matter  of  years,  and  it  certainly 
would  be  unfair  to  require  that  vrhen  they  come  to 
Portland  they  must  join  a  union. 

When  he  had  finished  stating  the  reasons  foi*  the 
Company's  position,  Mr.  Dixon  expressed  great  sur- 
prise and  stated  this  was  the  first  time  in  his  long 
experience  that  any  em]^loyer  had  ever  objected  to 
Section  1.  He  thought  that  Section  1  was  a  harm- 
less provision  and  our  acceptance  of  that  provision 
would  merely  be  recognition  of  the  Union.  Then 
he  stated  that  imless  we  could  agree  t(^  Section  1  as 
"written,  he  could  see  no  reason  for  discussing  tlie 
remaining  sections  of  the  proposed  agreement.  Ho 
said  that  at  tlie  A.  F.  of  L  conference  in  Cleveland 
last  summer,  it  had  been  decided  that  no  contr?u't 
should  be  submitted  to  an  employer  unless  it  con- 
tained  a   provision    for   a   union   shop.    Mr.   Dixon 
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inferred  that  he  would  be  the  laughing-stock  of  the 
Labor  Temple  in  Portland  if  he  were  to  submit  a 
contract  without  a  union  shop  provision  in  it. 
Therefore,  he  said  he  would  have  to  demand  that  we 
agree  to  Section  1. 

Our  re]:)ly  was  that  we  could  not  agree  to  Section 
1.  We  stated  tliat  in  order  to  agree  to  Section  1,  wo 
w(!u]d  have  to  violate  our  Company  policy,  w^hich 
we  would  not  do.  Tlien  Dixon  said  he  would  have 
to  return  to  the  employees  to  give  them  our  position 
and  that  he  did  not  know  what  action  they  would 
decide  to  take. 

The  next  day  as  I  was  checking  out  of  the  hotel, 
Dixon  called  and  asked  if  we  had  any  counter  ])ro- 
])osa]  to  offer.  He  stated  that  since  we  could  not 
agree  to  Section  1  of  the  proposed  agreement  that 
we  should  offer  some  counter  proposal.  I  explained 
that  Section  1  proposed  that  we  agree  to  something 
which  is  contrary  to  the  policy  of  our  Company  and 
our  counter  proposal  would  be  that  the  work  of 
organizing  the  employees  should  be  done  by  the 
miion  and  Avhenever  a  new  em|)loyee  was  not  a  mem- 
ber of  the  union,  we  Avould  have  no  objection  to  the 
union  attempting  to  secure  that  employee  as  a  mem- 
ber. Also,  I  called  to  Mr.  Dixon's  attention  the  fnct 
that  he  had  decided  not  to  discuss  the  remaining 
]n'o visions  of  the  ])ro])osed  agreement,  wdiereas  we 
had  come  to  the  meeting  prepared  to  discuss  each 
provision.  He  then  asked  if  we  had  any  counter 
proposal  to  offer  as  to  the  entire  contract.  To  this 
question  I  replied  that  there  was  certainly  no  rea- 
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son  to  talk  about  a  counter  proposal  for  the  entire 
contract,  as  the  only  provision  which  had  been  dis- 
cussed was  Section  1.  He  then  wanted  to  know  when 
we  could  get  together  to  discuss  the  remaining  pro- 
visions. I  told  him  I  would  probably  be  in  Port- 
land sometime  within  the  next  two  weeks  and  would 
be  glad  to  meet  with  him  at  a  time  which  would  be 
nmtually  convenient.  I  explained  that  Mr.  Esta- 
brooks  had  requested  the  meeting  in  behalf  of  the 
Mail  Order  employees  and  Dixon  said  he  would 
keep  in  touch  with  Estabrooks  to  find  out  when  I 
would  next  be  in  Portland.  Dixon  indicated  he 
would  like  to  resume  the  discussion  of  the  agree- 
ment which  he  lias  snbmitted.  It  appears  that  over 
night  Mr.  Dixon  decided  that  our  refusal  to  agree  to 
Section  1  should  not  be  a  bar  to  future  negotiations. 
During  our  meeting  on  Tuesday  Dixon  made  the 
statement  that  the  Retail  Clerks  were  having 
trouble  with  Sears  Roebuck  in  Portland,  that  they 
had  filed  a  charge  of  imfair  labor  practice  against 
Sears.  I  thought  this  statement  was  interesting  in 
view  of  the  article  about  Sears  which  appeared  in 
the  American  Labor  Citizen. 

W.B.P. 

W.  B.  POWELL 
Law  Department 
A¥DP-RD 
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Mr.  Ball :     I  will  call  Mr.  Powell. 


W.  P.  POWELL 

called  as  a  witness  by  and  on  behalf  of  the  Respond- 
ent, being  first  duly  swoitl,  was  examined  and  tes- 
tified as  follows : 

Trial  Examiner  Bokat:  Will  you  give  your  full 
name  and  address  to  the  reporter? 

The  Witness:  W.  P.  Powell,  Oakland,  Californin. 

Direct  Examination 

Q.  (Mr.  Ball)  You  are  the  Mr.  Powell  who  has 
been  mentioned  at  several  ])oints  in  these  proceed- 
ings ?  A.     Yes. 

Q.  How  long  have  you  been  associated  with 
Montgomery  Ward,  Mr.  Powell? 

A.     Since  June,  1934. 

Q.  And  in  what  capacity  have  you  been  em- 
ployed ? 

A.  My  first  position  with  the  company  was  in 
the  capacity  of  an  order  filler,  in  which  I  worked 
for  some  time. 

Q.     Where? 

A.     That  was  in  the  Chicago  Mail  Order  House. 

Q.     Then  what  did  you  do  ? 

A.  Well,  during  a  period  of  about, — well,  almost 
exactly  four  years, — I  was  employed  in  various  mer- 
chandise divisions  as  a  stock  man  and  as  a  packer. 
I  worked  in  the  billing  and  packing,  in  the  order- 
clerical  do|)artniont,  and  in  the  adjustment  depart- 
ment. [603] 
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Q.  And  then  at  the  exi)iration  of  a  period  of 
four  years,  where  were  you  located  in  the  company? 

A.  In  August,  1938,  I  was  transferred  to  the 
law  department  of  the  company. 

Q.  When  had  you  been  admitted  to  the  bar,  and 
where  had  you  taken  j^our  legal  education,  and  dur- 
ing what  time  ? 

A.  I  was  admitted  to  the  bar  of  tlie  State  of 
Illinois  in  1938,  and  I  took  my  legal  education  at 
John  Marshall  Lav;  School  in  Cliicago. 

Q.  You  took  that  wxu'k  during  the  time  that  you 
were  employed  in  Chicago? 

A.  Yes.  The  John  Marshall  Law  School  is  a 
night  school. 

Q.  At  what  time  did  you  come  into  contact  with 
the  company's  labor  relations  problems? 

A.  Well,  tlie  first  contact  I  had  was,  oh,  witliin 
two  months  after  I  came  into  the  law  department, 
which  would  be  about  September,  1938. 

Q.  At  what  time  were  you  transferred  to  Oak- 
land, California?  A.     On  August  1,  1940. 

Q.  And  at  that  time,  what  was  told  you  about 
your  responsibilities  with  regard  to  com|)any  labor 
relations  problems  on  the  Pacific  Coast? 

A.  At  the  time  that  I  was  assigned  to  collective 
bargaining  as  my  responsibility,  Mr.  Barr  in- 
structed me  that  T  had  full  authority  to  negotiate 
with  the  re] )resenta fives  of  our  employees  and  tliat 

[604] 
if  that  question  was  asked  me,  I  should  so  state. 
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Q.  And  what  has  been  your  understanding  as 
to  your  responsibilities  in  the  conduct  of  those  nego- 
tiations ? 

A.  My  understanding  lias  been  that  before  we 
should  go  into  negotiations  with  a  union's  repre- 
sentatives, it  is  my  responsibility  to  discuss  with  the 
persons  charged  with  the  management  of  our  ]^ar- 
ticular  branch,  which,  in  this  particular  case  w<Mild 
be  Mr.  Huddleston  of  the  Mail  Order  house  and 
Mr.  Bartli  of  the  retail  store, — to  discuss  with  them 
questions  of  wages,  as  to  whether  the  company's 
wage  policy  is  being  followed,  and  problems  as  to 
hours  and  working  conditions  which  are  governed 
largely  by  practices  in  the  community  in  which 
the  branch  is  located. 

Q.  What  would  be  your  understanding  as  to  the 
manner  in  which  wage  adjustments  might  be  made 
as  the  result  of  negotiations  in  collective  bargain- 
ing ? 

Mr.  Walker:  Excuse  me.  May  I  object  to  this 
question  as  to  form,  particularly  as  to  calling  for  an 
opinion  and  conclusion  of  the  witness,  and,  further, 
that  the  matter  is  incompetent,  irrelevant  and  im- 
material. 

Trial  Examiner  Bokat:  I  will  accept  it,  subject 
to  further  comiection,  as  to  instructions  or  authority- 
in  that  regard. 

Mr.  Ball :     T  wanted  tr»  show  his  authority. 

Trial  Examiner  Bokat:  T  will  lot  it  stand  as  a 
preliminary  [605]  matter. 

The  Witness :    May  I  have  the  question  read  ? 
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Trial  Examiner  Bokat :     Yes. 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.  If  during  the  course  of  the  bargaining 
process,  wage  demands  are  i:)resented,  and  after  I 
consult  with  the  management,  which  in  this  case 
would  be  Mr.  Huddleston  and  Mr.  Barth,  and  they 
oY  either  of  them  in  their  particular  branch  feels 
that  a  wage  increase, — either  a  blanket  increase  or 
perhaps  increases  in  cei-tain  divisions, — is  war- 
ranted under  the  company's  wage  policy,  we  might 
then  very  readily  offer  such  increases  during  the 
course  of*  negotiations. 

Trial  Examiner  Bokat:  How  did  you  arrive  at 
that  understanding,  Mr.  Powell  ?  What  caused  you 
to  arrive  at  that  understanding?  In  other  words, 
were  you  so  instructed  by  Mr.  Barr  or  any  other 
particular  official  of  the  company? 

The  Witness :  Yes,  I  was,  although,  I  will  say 
j)robably  not  in  those  exact  words.  However,  I  was 
instructed  that  it  was  my  responsibility  to  confer 
with  the  managemeut  at  the  various  branches  to 
determiue  if  the  company's  wage  policy  is  being 
followed. 

Trial  Examiner  Bokat:  And  what  was  that 
policy? 

The  Witness:  Briefly,  that  ])olicy  is  that  we  de- 
sire, wherever  possible,  to  pay  wages  which  are 
equal    or  better  than   wages   [606]   being  paid    for 
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comparable   jobs  by  other  employers   in  the  same 

community. 

Q.  (Mr.  Ball,  continuing)  As  a  matter  of  fact, 
did  you  have  occasions  to  make  such  examinations 
in  the  questions  of  wage  rates  and  working  condi- 
tions in  various  locations?  That  is,  where  you  were 
engaged  in  tlie  collective  bargaining  process? 

A.  I  recall  [)articularly  here  in  Portland,  before 
Vv'e  entered  into  a  discussion  with  Mr.  Estabrook, 
I  sat  down  with  Mr.  Huddleston  and  Mr.  Glassley, 
who  was  the  personnel  manager,  to  discuss  the  ques- 
tion of  wages,  and  at  that  time  Mr.  Glassley  pro- 
duced and  showed  to  me  what  is  called  a  wage  sur- 
vey, which,  Mr.  Glassley  told  me,  is  made  quarterl}-, 
and  which  shows  rates, — monthly  rates  and,  I  be- 
lieve, in  some  cases,  weekly  rates, — paid  by  other 
employers  for  jobs  similar  to  ours  in  this  c<^mmu- 
nity. 

Q.  Have  you  had  o.ccasion  to  report  to  Mr.  Barr 
the  fact  that  you  made  such  surveys,  or  that  >'ou 
have  had  occasion  to  examine  such  surveys  in  con- 
nection with  collective  bargaining  proceedings  ? 

A.    Yes,  I  have  reported  that  back  to  Mr.  Barr. 

Q.     And  has  he  approved  of  your  doing  so? 

A.     Yes. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
liave  discussed  with  him  ]iroblems  that  have  arisen 
during  the  course  of  the  negotiations,  as  to  wliethcr 
or  not  existing  ])olicies,  as  you  [607]  understood 
them,  were  to  be  continued  or  carried  out  in  the 
particular  situations? 
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A.  Well,  there  has  been  a  great  deal  of  conver- 
sation and  discussion  between  Mr.  Barr  and  myself 
with  regard  to  problems  arising  out  of  bargaining 
sessions. 

Q.  What  common  factor,  as  you  understand  it, 
exists  in  the  company's  j)olicy  with  regard  to  vari- 
ous forms  of  closed  shop,  tlie  ])roblem  of  seniority 
.111(1  tlip  ]:>roblera  of  arbitrating  discharges  and  dis- 
putes, as  to  ])romotions,  ])romotability  and  demo- 
tions ? 

Mr.  Walker:     Same  objection. 

Trial  Examiner  Bokat :     Overruled. 

A.     Is  your  question  what  common  factor  is, 

Q.     (Mr.  Ball,  continuing)     Yes,  in  the  policy. 

A.  T  would  say  the  conunon  factor  is  a  princir^le 
in  which  the  company  believes, — by  that,  I  mean 
the  management  of  the  company, — that  in  order  to 
operate  this  business,  the  mail  order  business  and 
the  retail  store  business  successfully,  the  idtimate 
decision  in  matters  affecting  the  hiring  and  dis- 
charge of  employees  and  matters  generally  affecting 
the  operation  of  the  business,  should  remain  in  the 
management  of  the  company. 

Q.  You  recognize  that  is  subject,  of  course,  to 
the  effect  <vr  the  collective  bargaining  process,  in- 
duding  the  economic  situation  in  which  the  cojii- 
])any  Tuight  find  itself  in  a  given  situation?  [^508] 

A,    Yes,  that  is  true. 

Q.     Now,  Mr.  Powell,  do  you  recall  that  a  Mr. 
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Glazier  of  Seattle  was  present  during  some  of  these 

meetings  ? 

A.  Yes,  I  recall  that.  I  met  Mr.  Glazier  for 
the  first  time  in  Mr.  Huddleston 's  office  during 
the  meeting  of  December  13,  1940. 

Q.  And  what  is  the  fact  as  to  whether  or  not 
Montgomery  Ward  has  any  operation  in  the  City 
of  Seattle  which  employs  employees  who  might  l)e 
acceptable  or  eligible  for  membership  in  the  Ware- 
housemen's Union? 

A.  Well,  of  course,  I  can't  say  whether  certain 
employees  would  be  eligible  for  membership  in  a 
certain  union,  but  I  can  say  that  the  operation  I 
know  of  in  Seattle  is  an  order  office. 

Q.     And  that  is,  simply,  what? 

A.  An  order  office,  is  an  office  where  customers 
can  come  in  the  same  as  they  would  come  into  a 
retail  store,  but,  instead  of  actually  buying  mer- 
chandise right  there,  they  select  their  merchandise 
from  the  catalogue,  and  the  order  is  then  sent  in 
to  the  mail  order  branch,  from  which  it  is  either 
sent  direct  to  the  customer  or  it  is  sent  to  the  order 
office  where  the  customer  picks  it  up. 

Q.  To  your  knowledge,  has  Mr.  Glazier  made 
any  claim  to  speak  for  or  represent  any  employees 
of  Montgomery  Ward  in  the  City  of  Seattle? 

A.     No,  he  has  not.  [609] 

Q.  I  hand  you  respondent's  exhibits  19,  20,  21, 
22,  23  and  24,  and  I  will  ask  you  if  you  know  what 
they  are;  if  so,  describe  them. 
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A.  Yes.  The  exhibits  that  you  have  mentioned 
are  letters  which  I  wrote  to  Mr.  Barr. 

Q.  Were  those  letters  all  written  by  you  on  the 
dates  that  they  indicate?  A.    Yes,  they  were. 

Q.  And  are  the  facts  set  forth  as  described  ui 
those  letters,  those  exhibits,  correct  as  you  now 
recall?  A.     Yes,  they  are. 

Q.  And  do  they  substantially  and  accurately 
describe  the  matters  that  took  place  in  the  several 
meetings  to  which   these   exhibits   relate? 

A.  Yes,  they  do.  I  might  say  that  the  letters, 
which  are  reports  of  meetings, — in  fact,  I  believe 
they  all  are, — were  dictated  on  the  day  the  meeting 
was  held  or  the  following  day. 

Q.  And  were  they  intended  by  you  to  be  full 
and  complete  reports  of  the  essential  matters  which 
had  taken  place  in  those  meetings'? 

A.  They  were:  It  was  my  intention  to  include 
in  those  letters  the  statements  of  what  was  said 
by  the  parties  who  were  engaged  in  the  collective 
bargaining  session. 

Q.  Now^,  turning  to  Respondent's  Exhibit  20, 
and  using  that  to  [610]  refresh  your  rejcollection, 
would  you  tell  the  Examiner  and  the  reporter  what 
took  place  at  the  meeting  of  November  25  in  Oak- 
land, California? 

Mr.  Walker:  Mr.  Examiner,  I  object  to  this  on 
the  ground  that  the  instruments  now  in  evidence 
constitute  the  best  evidence  in  that  regard. 

Trial  Examiner  Bokat:     Mr.  Ball,  do  you  intend 
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to  have  the  witness  repeat  what  is  said  in  Respon- 
dent's Exhibit  20,  or  to  amplify  matters  set  forth 
therein  ? 

Mr.  Ball:  I  intend  to  have  him  amplify  some 
of  the  matters  which,  in  this  letter,  are  not  de- 
scribed in  detail,  but  are  described  more  in  the 
way  of  a  conclusion  or  general  statement. 

Trial  Examiner  Bokat:  If  that  is  your  purpose, 
all  right,  I  will  overrule  your  objection. 

A.  Tlie  meeting  of  November  25,  1940,  was  held 
in  Mr.  Clerin's  office  in  Oakland,  California.  Mr. 
Clerin  is  the  manager  of  the  mail  order  house  in 
Oakland.  The  company  was  represented  by  Mr. 
Clerm,  Mr.  J.  P.  Barr,  Mr.  Jenkins,  Mr.  Cook  and 
myself. 

Q.  (Mr.  Ball,  continuing)  Was  Mr.  P.  W. 
Harris  there?  A.     No,  he  was  not  present. 

Q.     All  right,  go  ahead. 

A.  The  unions  were  represented  by  Mr.  White 
of  San  Francisco,  Mr.  Estabrook  and  Mr.  Holmes 
of  Portland,  Mr.  Wood,  Mr.  Cohn,  and  Mr.  Nathan 
of  the  Retail  Clerks'  Union  in  California,  and  Mr. 
Peckner  of  San  Rafael,  and  the  others,  I  believe, 
are  [611]  stated  in  the  memorandum.  The  meeting 
was  opened  up  by  Mr.  White,  who  said  that  the 
committee  that  we  saw  before  us  then  represented 
the  Warehousemen  and  Retail  Clerks  in  the  eleven 
Western  States. 

He  said  tliat  tliosc^  organizations  had  been  attempt- 
ing to  organize  Montgomery  Ward,  and  in  one  case, 
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he  said,  in  Portland,  the  Warehousemen's  Union 

had  been  certified  by  the  National  Labor  Relations 

Board. 

He  said  that  Mr.  Estabrook  had  attempted  to  get 
a  signed  contract  for  his  group,  but  up  to  this 
time  Montgomery  Ward  had  refused  to  sign  a  con- 
tract. 

He  said,  ''Our  purpose  here  is  to  see  that  we  get 
a  signed  contract." 

Then  he  said  that  from  many  localities  he  was 
receiving  reports  of  intimidation  and  coercion  of 
the  employees  ])y  the  company.  I  interrupted  Mr. 
White  and  asked  him  if  he  could  let  me  know 
where  those  instances  occurred,  and  whom  they  in- 
volved. His  answer  was,  "You  will  find  out  when 
the  time  comes." 

I  said  to  Mr.  White  that  he  had  charged  instances 
of  intimidation  and  coercion  over  the  telephone 
to  me,  and  that  I  had  read  it  in  the  newspaper, 
the  American  Labor  Citizen,  and  he  had  written 
me  a  letter  stating  that,  and  I  was  anxious  for 
hira  to  let  me  know  what  some  of  those  instances 
V\'ere  so  tliat,  if  the  company  was  at  fault,  we  could 
take  corrective  action.  [612] 

And  I  said,  further,  ''Up  to  the  present  time, 
you  have  not  furnished  me  with  a  single  instance 
of  intimidation  and  coercion  which  you  have  al- 
leged, and  unless  you  do,  I  don't  see  that  there  is 
much  the  company  can  do  to  correct  it." 

Mr.  White  said  he  would  attempt  to  compile  that 
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information  and  let  me  know.  And  then  lie  said, 
"AVill  yoTir  company  sign  a  contract?"  I  said  that 
the  answer  to  that  question  depended  somewhat 
upon  what  proposal  he  would  have  to  suggest.  I 
said,  ''That  depends  on  the  particular  proposal 
tiiat  j^ou  present."  He  said,  "Well,  I  am  talking 
about  Article  2  in  the  Warehousemen's  proposal". 
I  replied  that  we  did  not  have  a  proposal  before 
us,  and  I  didn't  recall  exactly  what  article  2  pro- 
vided. He  said  that  "Article  2  is  the  Union  Shop 
clause  whicli  required  employees  must  be  members 
of  the  union." 

I  said  that  in  our  meeting  with  Mr.  Estabrook 
we  had  objected  to  that  provision,  and  we  had 
stated  our  reasons  fully,  and  that  the  company's 
position  was  the  same  in  regard  to  that  provision. 

Mr.  White  then  said,  "Unless  the  Company  will 
agree  to  that  union  shop  clause  at  Portland,  the 
American  Federation  of  Labor,  through  the  Ware- 
housemen and  Retail  Clerks  in  the  eleven  Western 
States,  will  strike  Montgomery  Ward  immediately. ' ' 
He  said,  "All  I  have  to  do  is  to  go  back  to  my  office, 
send  a  teletype  to  various  local  branches,  and  to- 
morrow there  will  be  picket  lines  around  all  your 
branches  in  the  11  Western  States."  [613] 

Then  he  went  on  to  say,  "And  that  is  what  I  am 
going  to  do  unless  you  agree  to  Article  2  in  the  pro- 
posal that  I  have  mentioned." 

I  said  to  Mr.  White  that  if  the  company's  posi- 
tion changed,  I  would  let  him  know.  At  that  time, 
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Mr.  Nathan  rose  from  his  chair  and  said  that  that 
is  all  they  wanted  to  know.  I  believe  his  exact 
words  were  ''That  is  all  we  want  to  know." 

And  then  Mr.  White  started  to  speak  again,  and 
Mr.  Nathan  sat  down. 

Mr.  White  said,  "What  kind  of  a  closed  sho]) 
will  you  agree  to  ? "  I  answered  that  the  closed  shop 
provisions  which  had  been  submitted  to  the  com- 
pany thus  far  had  not  been  acceptable.  Mr.  White 
handed  me  a  written  document  and  said,  ''Will  you 
agree  to  section  2  in  that  proposal?'' 

Q.  Did  you  know^  what  that  document  purported 
to  be? 

A.  I  did  not,  when  it  was  handed  to  me,  but 
when  I  examined  it  I  saw  that  it  was  articles  of 
agreement  as  drawn  up  by  the  Retail  Clerks'  Union, 
Local  47,  which  is  in  Oakland,  California;  and  I 
stated  that  we  had  not  as  yet  met  with  the  Retail 
Clerks  in  Oakland,  and  I  was  wondering  about  the 
value  of  discussing  that  particular  section  with 
regard  to  the  Retail  Clerks. 

Mr.  White  said,  "I  want  to  discuss  section  2  as 
it  applies  to  the  Warehousemen's  Union  in  Portland 
which  has  been  certified."  I  asked  him  for  a  minute 
to  look  over  the  section,  which  he  said  was  perfectly 
all  right,  and  when  I  had  looked  it  over,  I  answered 

[614] 
that  that  provision  was  not  acceptable  for  the  same 
reasons  that  Article  2  in  the  Warehousemen's  pro- 
posal was  not  acceptable. 

And   Mr.   White   said,   "Is   any   part   of   it   ac- 
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ceptable?  I  asked  him  if  he  wanted  me  to  touch 
upon  each  paragraph  separately,  and  he  said, 
''Yes".  It  happened  that  the  proposal  was  split 
up  into  five  paragrahs  which  were  lettered  A,  B, 
C,  D,  and  E,  I  believe,  and  I  took  each  paragraph, — 

Q.  May  I  interrupt?  When  you  said  that  the 
proposal  was  divided  into  five  sections,  what  did 
you  mean  by  "proposals"? 

A.  By  that  I  mean  Section  2.  We  were  discuss- 
ing only  Section  2,  and  that  particular  section  was 
broken  down  into  five  sub-paragraphs,  and  we  took 
each  one  up  in  order,  and  I  explained  why  each 
one  was  not  acceptable. 

Q.     Then  what  occurred,  Mr.  Powell? 

A.  Tlien  Mr.  White  said,  ""If  you  are  refusing 
to  agree  to  Section  2  in  that  proposal,  I  will  let 
you  know  right  now  that  we  are  going  to  take 
strike  action  against  Montgomery  Ward."  He  said, 
''I  will  give  you  24  hours  to  change  your  position", 
and  then  he  stated  that  he  would  give  us  until 
Thursday,  November  28,  at  noon,  to  change  our 
position;  and  then  he  further  said,  ''I  warn  you, 
you  had  better  call  up  your  Chicago  office  and  have 
tliciii  change  their  ])osition  and  agree  to  a  signed 
contract  containing  Article  2  or  we  will  take  strike 
action  immediately."  [615] 

He  asked  if  I  would  telephone  him  before  noon 
of  Thursday,  November  28,  and  I  said  I  would 
rather, — yes,  I  said  I  would. 

At   that   ])oint,   Mr.   White  and   the   other  imion 
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representatives  rose  from  their  chairs  and  left  the 

office. 

Trial  Examiner  Bokat:  What  was  the  conversa- 
tion about  the  five  paragraphs  of  Section  2? 

A.  Well,  I  am  afraid  that  I  would  have  to 
have  the  proposal  before  me  before  I  could  give 
an  accurate  statement  as  to  that. 

Trial  Examiner  Bokat:  Bid  30U  accept  any  of 
the  five? 

The  Witness:  No,  we  did  not. 

Trial  Examiner  Bokat:  All  right. 

The  Witness:  I  might,  by  way  of  explanation 
say  that  Section  2  began  with  a  sentence  like  this: 
"The  employees  shall  be  members  of  the  Union 
and  shall  be  employed  in  the  manner  following:'' 
and  then  the  live  sections  pointed  out  the  pro- 
visions covering  getting  into  touch  with  the  Union 
in  order  to  fill  vacancies  and  so  on. 

Trial  Examiner  Bokat:  I  am  not  particularly 
interested  in  ^vhat  the  paragraphs  stated,  but  mere- 
ly in  the  results,  because  you  testified  that  Mr. 
White  took  tlie  jDosition  that,  if  you  didn't  agree 
to  it,  they  would  issue  an  ultimatum  of  some  kind 
to  take  strike  action;  but  you  didn't  indicate  what 
your  position  was.  I  simply  wanted  to  make  the 
record  clear  on  that  point.  [616] 

The  Witness:  We  did  not  accept  any  of  them. 

Trial   Examiner   Bokat:   All   right. 

Q.  (Mr.  Ball)  I  hand  you  what  has  been  marked 
as  Respondent's  Exhibit  1„  which  had  been  previ- 
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oiisly  offered  and  rejected,  and  ask  you  if  you  know 

wliat  that  is? 

A.  Yes.  It  is  a  copy  of  the  American  Labor 
Citizen. 

Q.  Did  that  come  into  your  hands  about  the 
date  indicated  at  the  heading  of  the  paper? 

A.  Yes.  It  was  addressed  to  me.  I  don't  recall 
the  exact  date. 

Q.  Have  you  read  the  story  about  "Move  on 
Montgomery  Ward.  Deadline  all  set."? 

Mr.  Walker:  Just  a  moment.  I  apjjrehend  that, 
subsequent  to  this  question,  the  questions  which 
follow  may  have  to  do  with  tlie  contents  of  the 
article.  I  object  to  this  question  and  to  any  other 
question  along  the  same  line  that  pertains  to  the 
article   or  the   contents  thereof,   or  the   document. 

The  grounds  of  my  objection  are  that  the  docu- 
ment and  its  ccmtents  are  hearsay,  incompetent, 
irrelevant  and  immaterial  to  any  issues  in  this  pro- 
ceeding, and,  furthermore,  any  statements  which 
ma}^  be  in  there  would  not  be  binding  upon  any 
parties  to  this  proceeding. 

Trial  Examiner  Bokat:  I  will  overrule  the  ob- 
jection. I  will  let  the  question  stand  purely  as  a 
preliminary  one. 

Mr.  Ball:  Will  you  read  the  question,  Mr.  Re- 
porter? [617] 

(Thereupon  the  pending  questioin  was  read  aloud 
by  the  reporter  as  above  recorded.) 

Mr.   Walker:   Mr.   Examiner,   rather  than  inter- 
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pose  an  objection  to  each  succeeding  question,  may 
it  be  understood  that  my  objection  runs  to  the  en- 
tire line  pertaining  to  the  article  or  the  contents 
of  it,  or  to  the  instrument  itself? 

Trial  Examiner  Bokat:  Well,  of  course,  the  in- 
strument itself  has  been  rejected,  and  I  assume 
counsel  is  trying  to  lay  another  foundation. 

I  will,  for  the  record,  show  that  you  are  object- 
ing to  the  entire  line.  I  don't  say  that  I  am  going 
to  take  the  same  position  on  each  question  that  is 
asked. 

A.     Yes,  I  have. 

Q.  (Mr.  Ball,  contiiuiing)  Did  you,  on  the  same 
date   that  you   received  it,   read  the   story? 

A.      Yes. 

Q.  And  did  you  at  that  time  miderstand  that 
that  referred  to  the  meeting  of  November  25? 

Mr.  Walker:  I  will  object  to  that  as  calling  for 
a  conclusion  of  the  witness  and  a  conclusion  of 
law,  askmg  the  witness  to  express  an  opinion. 

Trial  Examiner  Bokat:  What  is  the  date  of  the 
publication  that  you  hold  in  your  hand,  Mr.  Wit- 
ness ? 

The  Witness:  The  date  is  Friday,  November  29. 

Trial  Exammer  Bokat:  All  right.  I  will  let  you 
answer  the  [618]  question.  Read  it  back. 

(Thereupon  the  last  question  was  read  aloud  by 
the   reporter  as   above   recorded.) 

A.     Yes,  I  did. 

Q.    (Mr.  Ball,  continumg)   And  did  you  under- 


840  Nat'l  Labor  Relations  Board 

(Testimony  of  W.  P.  Powell.) 

stand  that  the  deadline  referred  to  in  this  article 

^vas  the  deadline  set  by  Mr.  White  in  the  meeting? 

Mr.  Walker:  I  will  object  to  that  on  the  gromid 
that  it  assumes  facts  not  in  evidence,  and  asks  for 
a  conclusion  of  the  witness. 

Mr.  Ball:  I  think  that  question  is  objectionable 
in  form.  Let  me  rephrase  it. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Ball,  continuing)  Where  that  article 
refers  to  a  deadline  set  by  the  A  F  of  L  against 
Montgomery  Ward,  did  you  understand  that  it 
referred  to  what  Mr.  White  had  said  about  the 
necessiay  of  Montgomery  Ward  agreeing  to  a  closed 
shop  clause  discussed  in  the  meeting  of  November 
25? 

Mr.  Walker:  I  will  object  to  that  on  the  ground 
that  it  is  a  leading  question,  and,  furthermore,  on 
the  ground  that  it  calls  for  a  conclusion  of  the  wit- 
ness, and  is  incompetent,  irrelevant  and  immaterial. 

Trial  Examiner  Bokat:  I  think  the  objections  so 
far  have  been  technically  well  taken,  but  I  will  let 
him  answer  the  question  and  see  what  develops. 
Overruled  [619] 

A.  Yes.  I  might  say  the  meeting  of  November 
25  was  the  last  meeting  prior  to  the  issuance  of  this 
paper. 

Mr.  Walker:  I  will  object  to  that  and  move  that 
the  last  portion  of  the  answer  be  stricken. 

'I'rial  Examiner  Bokat:  Yes,  strike  the  last  part 
out  as  not  responsive. 
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Q.  (Mr.  Ball,  continuing)  What  is  the  fact  as 
to  whether  or  not  you  had  subsequent  meetings 
with  Mr.  White? 

A.  I  did  have  subsequent  meetings  with  Mr. 
White. 

Q.  What  \N'as  the  next  meeting  you  had  with 
Mr.  White  subsequent  to  your  meeting  of  Novem- 
ber 25? 

Trial  Examiner  Bokat:  You  may  refresh  your 
recollection  by  any  memorandum,  if  you  so  desire. 

A.  That  is  not  contained  in  the  memorandum 
that  I  have  before  me.  I  met  with  Mr.  White  on 
December  6,   1940. 

Q.  (Mr.  Ball,  continuing)  What  had  occurred  in 
the  meantime? 

A.  On  December  4,  the  Oakland  mail  order 
house  and  retail  store  were  picketed. 

Q.  Did  you  have  occasion  to  call  Mr.  White 
back  on  or  about  Thursday,  the  28th? 

A.      Yes,  I  did. 

Q.     What  did  you  tell  Mr.  White  at  that  time? 

A.  I  told  Mr.  White  that  the  closed  shop  pro- 
visions which  had  been  submitted  to  the  company 
were  not  acceptable,  and  that  the  company's  posi- 
tion had  not  changed.  [620] 

Q.     What  did  Mr.  White  say  at  that  time? 

A.  At  that  time,  he  said  that  he  wanted  to  con- 
fer with  other  union  leaders,  and  he  would  call 
me  back  that   afternoon. 

Q.     Did  you   receive  any   call   from   Mr.   White 
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prior  to  the  time  that  you  had  your  next  meeting 

with  him?  A.     No,  I  did  not. 

Q.  What  was  the  date  on  which  the  open  house 
and  store  were  picketed?  A.     December  4. 

Q.  Referring  to  Respondent's  Exhibit  20,  I 
call  your  attention  to  the  last  paragraph  on  the 
first  page,  in  which  you  ask  about  some  action  that 
might  be  taken  in  the  event  the  pickets  were  placed 
around  the  Oakland  2:)lant.  Let  me  ask  you  whether 
the  action  was  ever  taken  in  accordance  with  your 
recommendation  in  that  letter? 

Mr.  Walker:  Just  a  minute.  Will  you  read  that 
question  back? 

Trial  Examiner  Bokat:  Read  it  back,  Mr.  Nel- 
son. 

(Thereupon  the  pending  question  was  read 
aloud  by  the  reporter  as  above  recorded.) 

A.     No,  it  was  not. 

Mr.  Walker:  Just  a  moment.  I  object  to  the  ques- 
tion in  form,  including  facts  not  in  evidence.  The 
instrument  itself  indicates  the  purpose,  or  the  in- 
strument indicates  what  the  situation  was  that  ob- 
tained at  that  time. 

Trial  Examiner  Bokat:  Of  course,  it  is  purely 
a  collater-  [621]  al  matter,  going  into  the  situation 
at  the  Oakland  store,  with  which  I  am  not  con- 
cerned. As  I  understand  Mr.  Ball's  position,  he 
wants  to  clear  up  the  record  inasnuich  as  the  letter 
is  already  in  evidence,  to  show  whether  any  action 
was  taken  in  accordance  with  the  recommendation. 
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Mr.  Walker:  I  iiiiderstand  tliat,  Mr.  Examiner, 
but  counsel,  in  framing  his  question,  interjected  a 
phra.se  that  the  inquiry  in  the  letter  referred  to 
the  Oakland  plant,  when,  as  a  matter  of  fact,  it 
seemed  to  be  directed  to  the  situation  at  the  Port- 
land plant. 

Mr.  Ball:  It  may  be.  Let  the  question  be  modified 
so  that  the  witness  could  tell  us  whether  or  not  any 
such  action,  as  is  suggested  in  that  letter,  was 
taken  at  Portland  or  Oakland  or  anywheres  else. 

Trial  Examiner  Bokat:  All  right. 

A.     So  far  as  I  know,  no. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  why  it 
was  not  taken  ^ 

Mr.  Walker:  That  ia  immaterial. 

Trial  Examiner  Bokat:  Yes,  he  said  it  was  not 
taken. 

Mr.  Ball:  I  oft'er  to  prove  by  this  witness  on 
direct  examination  that  he  was  instructed  not  to 
take  that  action  by  the  management  in  Chicago. 

Mr.  Walker:   I  have  no  objection  to  that. 

Trial  Examiner  Bokat :  If  that  is  a  fact.  Are  you 
willing  to  stipulate  that  the  witness  would  so  tes- 
tify? [622] 

Mr.  Walker:     Just  exactly  what  counsel  stated. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  meet- 
ing with  Mr.  White  in  Oakland  in  the  company  of 
Mr.  John  Barr?  A.     Yes,  I  do. 

Q.     Do  you  recall  when  the  meeting  took  place? 

A.     Well,  there  was  more  than  one  meeting. 
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Q.     Well,  when  was  the  first  meeting'? 

A.     The  first  meeting  was  December  11. 

Q.  Do  you  recall  whether  any  question  arose  at 
that  meeting  as  to  the  extent  of  Mr.  Wliite's 
authority  ? 

A.  I  don't  think  there  was  any  question  at  that 
meeting;  in  fact,  I  know  there  was  not. 

Mr.  Walker:  May  I  ask  that  the  record  show 
that,  with  regard  to  the  prior  question  asked  the 
witness,  I  desire  to  request  that  he  be  directed 
to  answer  the  question  ''yes"  or  ''no". 

Mr.  Ball:  I  will  withdraw  the  question.  The 
answer  may  be  stricken,  if  there  was  one. 

Trial  Examiner  Bokat:     All  right. 

Mr.  Ball:  At  this  time,  I  desire  to  re-offer  Re- 
spondent's Exhibit  No.  1. 

Mr.  Walker:  To  which  I  interpose  the  same 
objection  as  was  made  at  the  time  of  the  original 
offer. 

Trial  Examiner  Bokat:  I  am  ready  to  rule.  This 
paper  appears  to  be  the  ofifi.cial  paper  or  publica- 
tion of  the  American  Federation  of  Labor.  [623] 

There  is  no  dispute  about  that? 

Mr.   Walker:     No. 

Trial  Examiner  Bokat:  I  will  let  it  go  in  as 
proof  of  the  fact  that  such  an  issue  appeared  con- 
taining the  story.  I  am  not  accepting  it  as  being 
the  fact  of  everything  contained  therein.  What  in- 
fluence the  story  had  on  the  respondent  is  some- 
thing else.  I  will  say,  with  that  limitation,  I  will 
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accept  it  iii  evidence,  that  is,  that  on  that  par- 
ticular day,  an  official  publication  of  the  American 
Federation  of  Labor  issued,  and  in  that  particular 
issue,  that  article  appeared  directed  against  Mont- 
gomery Ward;  but  I  will  not  accept  it  as  proof 
of  the  facts  stated  in  the  story. 

With  that  modification,  I  accept  it  in  evidence 
as  Respondent's  Exhibit  No.  1. 

(Whereupon  the  document  heretofore  marked 
as  Respondent's  Exhibit  No.  1  for  identifica- 
tion was  received  in  evidence.) 


RESPONDENT'S  EXHIBIT  No.  1 

American  Labor  Citizen 

San  Francisco,   Friday,  November  29,   1940 

Move   on   Montgomery   Ward 
Deadline  All  Set 
For   Concerted  Action 
Against  Unfair  Company 

Every  Point  of  Operation 

In  Eleven  Western  States 

To  Feel  Economic  Pressure 

Warehousemen,  Clerks 

and  Teamsters  All  Set 

for  Drive  Against 

Anti-Labor  Activities  of 

National  Chain  Store 

(See  Page  4) 

San    Francisco. — Deadline    today!    Montgomery 
Ward,  national  chain  store  labor-resisting  corpora- 
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tion,  if  it  continues  its  stalling  tactics  and  refuses 
recognition  of  the  unions  in  legitimate  organiza- 
tional effort,  will  feel  the  economic  weight  of  the 
combined  forces  of  the  teamsters,  warehousemen 
and  retail  clerks  in  every  point  of  its  operation 
in  the  eleven  western  states. 

Teamster  and  clerk  units  in  northern  California 
have  already  moved  against  the  company  at  Red- 
ding, Denver,  Colo.,  Portland,  Ore.,  and  other 
points  in  the  West  are  poised  and  ready  to  act 
against  the  company. 

Complete  Zero 

Repeated  conferences  between  a  special  commit- 
tee of  warehousemen,  teamsters  and  retail  cleric, 
representing  all  the  units  in  the  West,  and  the  com- 
pany officials  have  netted  a  complete  zero,  en- 
hanced by  empty  phrases  and  w^ordy,  meaningless 
conversation.  Either  the  labor  relation  employes 
of  the  company  have  no  power  to  give  a  final 
answer  or  they  are  following  the  usual  stalling  and 
procrastinating  policy  of  tjie  company  throughout 
its  entire  operation. 

T.  A.  White,  secretary  of  the  Western  Warehouse 
Coimcil,  has  been  delegated  by  the  committee  to 
represent  it  with  full  power  to  act.  One  last  con- 
ference is  being  held  between  White  and  the  man- 
agement of  Montgomery  Ward.  Should  this  con- 
ference fail,  as  it  is  expected  to,  White  will  set  the 
teletype  into  action  and  concerted  movement  will 
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take    place    against    the    company    throughout    its 

entire  operation  in  the  eleven  western  states. 

Refuses  Agreements 

Despite  clerk  and  warehousemen's  majorities  in 
many  cities  the  company  refuses  to  negotiate  agree- 
ments. Company  unions  are  fostered  in  some  spots. 
Union  organizing  is  generally  discouraged  in  every 
locality  where  there  is  a  Montgomery  Ward  store. 
The  entire  policy  of  the  company  is  labor-resisting 
despite  the  fact  that  the  bulk  of  the  company's 
custom  comes  fram  the  ranks  of  organized  workers. 

Another  point  of  issue  is  the  insistence  of  Mont- 
gomery Ward  in  handling  nationally  boycotted 
goods  despite  continual  appeals  by  various  unions 
not  to  do  so.  Particular  case  is  their  handling  of 
Dixie  Foundry  Company  of  Cleveland,  Tenn., 
stoves.  The  unions  have  succeeded  in  getting  all 
retail  establishments  in  the  country  to  cease  selling 
this  boycotted  merchandise  and  Montgomery  Ward 
is  the  only  influence  that  keeps  the  union  from 
signing  the  unfair  manufacturer. 

"Montgomery  Ward,"  Ted  White  said,  "has  been 
playing  at  merry-go-round  with  the  warehousemen 
and  clerks  in  their  various  cities.  Heretofore  they 
have  been  confronted  with  individual  locals  operat- 
ing as  separate  units  in  their  various  jurisdictions. 
The  whole  history  of  the  company  in  its  labor  rela- 
tions has  been  very  bad.  So  bad  in  fact  that  the 
AFL  units  of  wareliousemen,  clerks  and  teamsters 
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were  compelled  to  coordinate  their  efforts  all  over 

the  West. 

**No  longer  will  these  powerful  national  chain 
organizations  be  allowed  to  bully  small  local  unions 
and  hinder  their  legitimate  efforts  to  organize.  This 
is  an  issue  that  concerns  us  all  in  every  point  of 
operation  and  we  intend  to  see  it  through  to  the 
finish." 

In  addition  to  the  direct  economic  action  taken 
by  the  AFL  affiliates  in  the  West  a  publicity  cam- 
paign urging  all  union  members  and  their  friends 
not  to  patronize  this  unfair  firm  is  being  instituted 
throughtout  the  territory. 


Special  Fla^h! 

Eedding,  Cal. — First  shot  fired  here  in  huge 
eleven  western  states  campaign  against  labor-resist- 
ing Montgomery  Ward. 

Anticipating  further  stalling  and  procrastination 
on  the  part  of  Montgomery  Ward  officials,  George 
Salvo,  secretary  of  Teamsters  Union  Local  137 
here,  annoimced  strike,  boycott  and  picket  action 
in  this  city  against  both  the  Montgomery  Ward 
warehouse  and  the  Montgomery  Ward  retail  store. 

The  warehouse  serves  the  entire  northern  terri- 
tory here  up  to  the  Oregon  line.  The  men,  loyal 
to  the  union,  have  left  the  plant,  the  teamsters  are 
not  hauling  the  labor-resisting  chain  store  com- 
pany's merchandise. 
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The  retail  clerks,  Secretary  William  Weeks  an- 
noiuiced,  have  throwm  a  picket  line  aromid  the  com- 
pany's retail  store  here. 

Action  took  place  at  noon  on  Tuesday  of  this 
week  and  resulted  from  the  company  officials  wil- 
fully ignoring  a  time  limit  ultimatum. 

''If  the  Montgomery  Ward  attitude  in  this  Red- 
ding instance  is  an  indication  of  the  company's 
policy  to  be  expressed  at  the  Friday  meeting  in 
San  Francisco,  the  joint  union  committee  economic 
action  in  the  eleven  western  states  is  inevitable," 
salvo  said. 


To  Every  Member  and  Friend  of  Organized  Labor 
in  the  Eleven  Western  States! 

For  the  Preservation  of  the  Very  Principles  and 
Ideals  of  Organized  Labor,  It  Is  Important 
That  You 

Do  Not  Patronize 

Montgomery   Ward 

This  National  Chain  Store  Company  Is  Combatting 
Legitimate  Organizations  in  Practically  Every 
One  of  its  Operations  in  the  Entire  West! 

They  refuse  to  recognize  majorities  of  clerks  or 
warehousemen. 

They  refuse  to  seriously  discuss  these  majorities 
and  decently  negotiate  with  union  official. 
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They  are  sanctioning  ''company  miions"  in  many 
points  of  operation. 

They  discourage  unionization  among  their  em- 
ployes. 

They  refuse  to  sign  miionized  contracts. 

They  refuse  to  officially  notify  their  employes 
that  they  may  join  a  union  if  they  wish  to. 

Their  entire  labor  relations  policy  is  one  of  con- 
ciliatory delay,  thereby  giving  positive  evidence  that 
they  do  not  want  luiionization. 

They  handle  nationally  boycotted  unfair  mer- 
chandise, despite  the  fact  that  they  have  been  re- 
peatedly requested  to  cooperate  with  union  workers 
who  make  up  the  bulk  of  their  customers. 

AFL  warehousemen,  teamsters,  retail  clerks,  en- 
gineers and  machinists  are  about  to  take  action 
against  this  labor-biased  mifair  firm  throughout 
its  entire  operation  in  the  eleven  western  states. 

Nearly  every  point  of  operation  in  the  territory 
reports  difficulty  with  this  concern.  Reports  of  this 
nature  are  at  hand  from  Portland,  Oregon ;  Tacoma, 
Washington;  Los  Angeles,  Oakland,  Fresno,  Mo- 
desto, Redding,  Santa  Rosa,  Petaluma,  Marysville, 
Pittsburg  and  other  California  cities;  from  Den- 
ver, Colorado;  from  Nampa,  Idaho,  and  elsewhere. 

In  justice  to  your  fellow  workers  and   for  the 
preservation  of  your  own  union  principles  you 
Must   Not   Patronize   This   Unfair   Firm! 
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Q.  (Mr,  Ball,  continuing)  Now,  do  you  recall 
a  meeting,  together  with  Mr,  John  Barr,  and  Mr. 
"White,  held  in  Oakland,  at  which  meeting  Mi". 
White  inquired  as  to  the  existence  of  grievances; 
or,  Mr.  Barr  inquired  as  to  grievances? 

Mr.  Walker:  I  will  object  to  that.  I  will  object 
to  that  unless  counsel  fixes  the  time  and  the  persons 
present. 

Mr.  Ball:     I  have  fixed  the  persons  present. 

Mr.  Walker:     The  time, 

Q.  (Mr,  Ball,  continuing)  Will  you  in  describ- 
ing any  such  meeting,  [624]  fix  the  time  and  per- 
sons present? 

Trial  Examiner  Bokat:     All  right. 

A.  At  the  meeting  of  December  11,  attended  by 
Mr.  White,  Mr,  Hoskins,  who  is  a  Federal  Con- 
ciliator, Mr.  Barr  and  myself,  the  question  of  griev- 
ances was  raised. 

Q.  What,  if  anything,  did  Mr,  White  say  with 
respect  to  the  existence  of  grievances'? 

Mr.  Walker:  I  don't  imderstand  the  materiality 
of  this  question  of  grievances  arising.  Certainly 
there  is  no  allegation  to  the  effect  that  Local  206 
of  the  Retail  Clerks  has  made  any  issue  with  re- 
spect to  grievances  in  this  proceeding. 

A.  Well,  Mr.  White  said  there  were  no  com- 
plaints or  grievances  with  regard  to  wages  or  the 
hours  which  the  company  had  established. 

Q.  (Mr.  Ball,  continuing)  And  what  did  he 
state  the  issue  was? 
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A.  He  said  that  the  unions  were  interested  in 
the  closed  shop  and  w^ere  insisting  that  the  com- 
pany agree  to  a  closed  shop. 

Q.  Mr.  Powell,  were  you  present  when  Mr. 
Estabrook  testified  in  this  case?  A.     I  was. 

Q.  Do  you  recall  that  Mr.  Estabrook  asked  you 
if  you  had  the  power  to  negotiate  an  agreement, 
and  that  you  said,  '^I  don't  know;  I  guess  so,  that 
the  Board  of  Directors  would  have  to  sign  it."  I 
will  ask  you  if  you  made  any  statement  of  that 
kind  whatsoever,  and  if  so,  what  it  was?  [625] 

A.  No  such  statement  was  made  to  Mr.  Esta- 
brook. 

Q.  What  is  the  fact  as  to  whether  or  not  the 
Board  of  Directors  would  have  to  sign  any  agree- 
ment ? 

A.  So  far  as  I  know,  I  don't  think  tliat  tliey 
v.ould. 

Q.     You  have  never  been  so  instructed? 

A.  That  is  right;  I  have  never  been  so  in- 
structed, and  I  never  so  stated.  I  might  state  that 
Mr.  Estabrook  did  ask  that  question,  and  I  told 
him  I  had  authority  to  negotiate  v/ith  him.  But  I 
didn't  say,  "I  don't  know;  I  guess  so". 

Trial  Examiner  Bokat :  Did  he  ask  you  whether 
you  had  authority  to  sign  a  contract,  or  wlio  had 
authority  to  sign  a  contract  ? 

The  Witness:     That  question  Vxas  raised,  and  T 
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don't  recall  if  Mr.  Estabrook  was  the  person  who 

put  the  question  to  me. 

Trial  Examiner  Bokat:  Regardless  of  who  put 
it  to  you,  what  was  your  reply,  if  any '? 

The  AVitness :  That  I  told  him, — I  told  him  that 
I  would  not  sign  the  contract,  but  that  the  Local 
Manager  would  be  the  one  to  sign  the  contract. 
Rather,  T  will  put  it  this  way:  I  told  him  that  I 
didn't  believe  I  would  sign  the  contract,  but  I 
thought  tlie  local  manager  would  be  the  one  to  sign 
the  contract. 

Q.  (Mr.  Ball,  continuing)  Do  you  recall  off- 
hand at  what  meeting  the  question  and  answer  oc- 
curred ? 

Trial  Examiner  Bokat:  I  don't  think  that  makes 
any  difference.  [626] 

The  Witness:  In  fact,  T  am  sure  it  was  at  tlie 
meetings  of  December  14  or  16 ;  either  one  of  them. 

Trial  Examiner  Bokat :    All  right. 

Q.  (Mr.  Ball,  continuing)  Were  you  present 
in  the  court  room  when  Mr.  Holmes  testified  in  this 
case?  A.     Yes,  I  was. 

Q.  Do  you  recall  if  Mr.  Holmes  testified  that  at 
the  meeting  of  November  25,  Mr.  White  asked  you 
who  had  the  power  to  execute  an  agreement,  if  such 
was  reached,  and  you  answered  that  the  Board  of 
Directors  would  sign  the  agreement?  Now,  in  fact, 
was  any  such  question  ])ut  to  you  by  Mr.  White, 
and  did  vou  make  such  an  answer? 
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A.  Such  a  question  was  put  to  me,  but  I  did  not 
make  that  answ^er. 

Q.     What  answer  did  you  make  at  that  meeting? 

A.  I  said  that  I  was  not  sure  who  would  sign 
an  agreement,  that  I  didn't  think  it  would  be  me, 
and  it  .was  my  opinion  that  it  would  be  the  local 
manager.  I  pointed  out  that  the  question  had  not 
been  reached  in  our  negotiations. 

Q.  In  comiection  with  the  meeting,  or  one  of 
the  meetings  to  which  Mr.  Holmes  testified,  he 
stated  that  you  were  asked  whether  the  wage  scale 
which  you  liad  listed  in  connection  with  the  Ware- 
housemen's proposed  contract  w^as  the  wage  scale 
that  was  being  paid,  and  you  said  that  in  some  cases 
it  w^as  less.  Did  you  make  any  such  statement  to 
the  eifect  that  in  some  [627]  cases  it  was  less,  to 
Mr.  Holmes,  or  at  that  meeting,  or  at  any  time? 

A.     No,  I  did  not. 

Q.  What,  in  fact,  was  the  statement  you  made 
about  wages,  or  the  figures  that  you  mentioned  in 
connection  with  the  discussion  of  wage  scales  sub- 
mitted in  the  Warehousemen's  contract? 

A.  At  that  meeting  of  November  12  with  Mr. 
Estabrook  and  Mr.  Holmes,  when  we  reached  the 
section  coA-ering  wages,  I  stated  that  the  com})any 
could  not  agree  to  the  demands  which  they  had  ])rp- 
sented  in  their  proposal,  and  Mr.  Estabrook  asked 
what  wages  we  could  agree  to,  and  I  read  off  to  liim 
for  each  classification  listed  a  minimum  hourly  rate 
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which  would  be  acceptable  to  the  company  as  a  mat- 
ter of  agreement. 

Q.  And  did  you  say  that  was  less  than  was  being 
paid  % 

A.  No ;  I  said  that  was  the  minimum,  and,  in 
many  cases, — a  great  many  cases, — the  hourly  rate 
was  higher. 

Trial  Examiner  Bokat :  T.et  me  see  if  I  undei-- 
stand  that  answer  clearly.  Are  you  referring  to  tlie 
scale  of  wages  theu  being  paid  at  the  Portland 
Store? 

The  Witness:  In  answer  to  that  hist  questiou, 
yes.  That  is,  the  hourly  rates  which  I  read  to  Mr. 
Estabrook  were  those  wages  which  would  be  acce])t- 
able  to  the  company,  as  a  matter  of  agreement. 

Trial  Examiner  Bokat:  But  they  represented 
minimum  rates  on  [628]  the  whole  that  were  then 
being  paid  to  t]ie  Warehousemen  then  in  your  Port- 
laud  store? 

The  Witness :     That  is  true. 

Trial  Examiner  Bokat :     All  right. 

■Q.  (Mr.  Ball,  coutinuiug)  Bo  you  recall  of  Mr. 
Holmes  testifying  that  at  the  meeting  of  Decem- 
ber 16.  Mr.  Estabrook  asked  you  if  you  would  sigu, 
or  the  company  would  sign,  an  agreement  with  the 
saiup  wages,  hours  aud  working  conditions  as  has 
been  in  effect  ])rio7'  to  the  strike;  and  that  you  said 
''uo"?  [628A] 

What  is  the  fact  as  to  whether  or  uot  that  ques- 
tiou and  answer  were  made? 
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Trial  Examiner  Bokat:  Will  you  read  the  ques- 
tion back,  Mr.  Nelson  ? 

(Thereupon  the  last  question  was  read  aloud  by 
the  reporter  as  above  recorded.) 

A.  That  question  was  not  asked  by  Mr.  Esta- 
brook. 

Q.  Was  that  question  asked  by  anyone  else  at 
tliat  meeting?  A.     Yes,  it  was. 

Q.     What  occurred  at  that  time? 

A.  The  question  was  asked  by  Mr.  Allen,  and 
I  said  to  him  that  the  question  as  to  the  signing  of 
an  agreement  was  one  which  had  not  been  reached 
in  our  negotiations  thus  far,  and  therefore,  I  felt  it 
was  premature. 

At  that  point,  Mr.  Denecke  asked  Mr.  Allen  if  tlic 
unions  would  be  willing  to  accept  such  a  j^roposal, 
and  Mr.  Allen  said  "no",  and  I  said  to  Mr.  Allen, 
"Well,  then,  isn't  your  question  a  hypothetical 
one?"  And  he  said,  "yes".  And  I  suggested  that  it 
would  not  be  advisable  or  would  not  accomplisli 
anything  to  discuss  a  h3^pothetical  question. 

Q.  A¥ere  you  present  when  Mr.  Dixon  testified 
in  this  case  ?  A.     Yes. 

Q.  Do  you  recall  that  he  testified  that  on  tlie 
meeting  of  September  19,  he  asked  you  whether,  if 
an  agreement  were  reached  with  his  union,  you  were 
in  a  position  to  sign  a  [629]  contract  or  an  agree- 
ment, and  you  said  to  him  that  the  company  did  not 
sign  agreements.  Now,  was  that  question  asked,  and, 
did  vou  make  such  an  answer? 
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A.  Such  a  question  was  asked,  but  I  did  not  give 
that  answer. 

Q.     What  answer  did  you  give? 

A.  I  said,  so  far  as  I  knew  at  that  time,  I  didn't 
know  of  any  contract  in  existence  between  the  com- 
pany and  hibor  organizations. 

Q.  Did  you  at  an}-  time  during  the  course  of 
the  negotiations  with  relation  to  the  Portland  retail 
and  mail  order  house,  make  any  statement  that  tlie 
company  would  not  sign  a  written  contract  ? 

A.     No,  I  did  not. 

Q.  During  the  fall  of  1940,  was  your  time  exclu- 
sively employed  in  labor  relations  ? 

A.     No,  it  was  not. 

Q.  What  is  the  fact  as  to  whether  or  not  you 
were  busy  during  that  time  ? 

A.     I  was  very  busy. 

Q.  And  were  you  oi*  were  you  not  located  during 
most  of  that  time  in  Oakland  ? 

Mr.  Walker:  I  don't  see  the  materiality  of  this, 
whether  he  was  busy  or  not,  or  whether  he  was 
leisurely  occupied.  It  certainly  has  no  bearing'  on 
any  of  the  issues. 

Trial  Examiner  Bokat:  I  undei'stand.  It  may 
have  something  to  do  with  the  statement  of  the 
Board's  witnesses  about  their  [630]  inability  to  get 
in  touch  with  Mr.  Powell. 

Mr.  Ball :     That  is  it. 

Trial  Examiner  Bokat :     All  right. 

A.     I  was  traveling  up  and  down  the  Coast  quite 
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a  bit  of  the  time,  but  the  majority  of  my  time  was 

spent  in  Oakland. 

Q.  (Mr.  Ball,  continuing)  Did  Mr.  Estabrook 
at  any  time  ask  you  whether  tlie  Company  Avould 
sign  an  open  shop  contract  with  the  status  quo? 

A.     No. 

Q.  Did  anybody  ask  you  about  signing  an  open 
shop  contract? 

A.     It  was  not  asked  in  that  language. 

Q.  What  kind  of  a  question,  or  what  qu^estion  of 
simikir  import  was  asked,  and  by  whom? 

A.  Mr.  Land3'e  at  the  meeting  of  December  lo 
asked  this:  as  to  whether  or  not,  if  the  closed  shoi:> 
provision  were  removed  from  the  Warehousemen's 
proposal,  would  the  company  agree  to  the  remain- 
ing provisions. 

Q.     And  what  did  you  say? 

A.  I  said  that  the  company  had  substantial  ol)- 
jections  to  certain  other  provisions  and  therefore 
could  not  agree  to  all  the  remaining  in'ovisions. 

Trial  Examiner  Dokat :     Off  the  record. 

(Discussion  off  the  record) 

(Thei'eupon  a  document  was  marked  as  Re- 
spondent's Exhibit  25  for  identification.)  [631] 

Mr.  Dall :  T  offer  in  evirlcnco  Respondent's  Ex- 
hibit 25,  being  a  clipping  from  the  San  Francisco 
Clironicle,  December  22,  for  the  purpose  of  showing 
the  newspaper  publicity  and  the  background  of 
tlie  discussions  that  occurred  at  that  time. 
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Trial  Examiner  Bokat:  I  stated  off  the  record 
that  I  would  accept  it  merely  as  evidence  of  the 
fact  that  this  particular  article  came  to  the  atten- 
tion of  the  respondent,  and  not  as  proof  of  the  facts 
contained  therein. 

(Whereupon  the  document  heretofore  marked 
as  Respondent's  Exhibit  25  for  identification 
was  received  in  evidence.) 

San  Francisco  Chronicle 
Dec.  2,  ,1940 

AFL  WILL  MAP  CHAIN  STORE  PLANS 

Plans  for  obtainin.i?  labor  agreements  in  Mont- 
gomery Ward  stores  in  11  Western  States  will  be 
mapped  at  a  I^os  Angeles  meeting  today  of  officials 
of  the  AFL. 

The  meeting  will  be  hold  nt  the  offices  of  the  Joint 
Council  of  Teamsters.  Dave  Beck,  vice  president  of 
the  International  Brotherhood  of  Teamsters,  is  ex- 
pected to  attend. 

Chairman  of  the  co-ordinating  committee  of  the 
unions  involved  is  T.  A.  White,  AFL  warehouse 
leader.  AFL  officials  claim  the  company  has  refused 
to  discuss  labor  relatious  with  the  union  '^despite 
imion  majorities  in  many  stores." 


Q.     (Mr.  Ball,  continuing)      Do  you  recall,  Mr. 
Powell,  having  a  meeting  in  Oakland  on  December 
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6,  at  which  time  yon  discussed  the  situation  at  Port- 
land with  Mr.  White  ?  A.     Yes. 

Q.  And  what  was  Mr.  White's  statement  about 
action  at  Portland  during  that  meeting  ? 

A.  Mr.  White  said  this,  that  he  felt  that  we 
were  making  some  progress  in  our  negotiations  at 
Oakland,  aud  that  as  long  as  our  negotiations  pro- 
gressed satisfactorily,  he  woidd  see  that  no  action 
was  taken  at  Portland.  He  said  he  would  communi- 
cate with  Mr.  Estabrook  and  instruct  him  to  with- 
hold any  contemplated  action  iu  Portland.  Mr. 
White  gave  that  assurauce  to  myself  nvA  to  tlie 
Federal  Conciliator,  Mr.  Hoskins. 

Q.  What  is  the  fact  as  to  v^hether  or  not  the 
Portland  house  was  [632]  then  closed,  or  was  struck 
on  the  followmg  day,  December  7? 

Trial  Examiner  Bokat :    It  is  so  stipulated. 

Q.  (Mr.  Ball,  continuing)  Did  you  meet  again 
with  Mr.  White  on  the  following  day,  December  7? 

A.     Yes,  we  did. 

Q.  And  what  explanation  did  he  give  of  the  fact 
that  the  Portland  house  had  been  struck  that  morn- 
ing ? 

A.  Mr.  White  said  that  the  Portland  house  had 
been  struck  by  the  Retail  Clerks;  that  he  had  had 
authority  to  act  for  the  Retail  Clerks,  but  he  no 
longer  had  that  authority,  and  that  the  action  which 
had  been  taken  was  out  of  his  control. 

Mr.  Ball :     Your  witness. 

Trial   Examiner  Bokat:     Mr.   Ball,   in  order  to 
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clarify  the  record,  I  understand  that  you  are  not 
going  to  question  this  witness  concerning  other 
meetings,  because  this  witness'  testimony  as  to  what 
took  place,  as  stated  therein,  would  be  substantially 
the  same,  or  exactly  the  same  as  it  is  reported  to 
Mr.  Barr,  and,  for  the  purpose  of  saving  time,  you 
are  not  asking  him  to  testify  orally  to  that  ? 

Mr.  Ball :     Tliat  is  right. 

I  will  state  that,  if  the  specific  questions  were 
asked  him  on  direct  examination,  he  would  testify 
substantially  as  is  stated  in  the  exhibit. 

Trial  Examiner  Bokat:  And  the  things  stated 
therein  did  take  place,  as  so  reported?  [633] 

Mr.  Ball :  Yes,  and  that  the  article  states  what 
took  place  at  those  meetings. 

Trial  Examiner  Bokat:  All  right,  yon  may  cross 
examine. 

Cross  Examination 

Q.  (Mr.  Walker)  Mr.  Powell,  since  September, 
1938,  you  have  imdertaken  labor  relations  for  Mont- 
gomery Ward  ? 

A.  No,  T  wouldn't  say;  but  I  said  T  have  been 
familiar  with  the  labor  relations  ])roble]>iF;  of  tlio 
company  since  that  time. 

Q.     What  do  you  mean  by  that  ? 

A.  The  question  was  asked,  and  I  was  just  re- 
peating the  question,  or  the  answer  to  the  question  I 
gave. 

Q.     Well,  how  do  yon  mean?    Tn  vrhat  seiise  had 
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you  become  familiar  with  them?    In  an  official  ca- 
pacity ? 

A.  Well,  I  will  answer  your  question  this  way, 
that  I  was  not  at  that  time  taking  an  active  part 
in  collective  bargaining  with  representatives  of  our 
employees. 

Q.  1  understand  that.  Have  you,  affirmatively; 
in  what  manner  did  you  become  familiar  with  the 
labor  relations  of  Montgomery  Ward  ? 

A.  I  don't  believe  that  I  understand  your  ques- 
tion. 

Mr.  Ball :  I  suggest  that  you  simply  ask  Mr. 
Povrell  something  about  the  first  problems  that  he 
handled  in  labor  relations  for  Ward's,  the  course  of 
his  experience  in  those  matters,  and  so  on. 

Trial  Examiner  Bokat:  I  don't  think  that  it  is 
necessary  [634]  to  go  into  all  that. 

Mr.  Walker:     No. 

Trial  Examiner  Bokat :  I  assume  that  you  learned 
by  discussions  with  other  officials,  rimior  and  hear- 
say, something  of  the  problems  of  the  company 
with  regard  to  its  labor  relations  with  its  employees; 
is  that  correct? 

The  Witness:     Yes. 

Trial  Examiner  Bokat:     Is  that  satisfactory? 

Mr.  Walker:     That  is  satisfactory. 

Trial  Examiner  Bokat:    All  right. 

Q.  (Mr.  Walker,  continuing)  And  since  that 
tinie.  and  |)artir-nlarly  since  Angust,  1940.  yon.  have 
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actively  luidertaken  matters  relating  to  labor  rela- 
tions ? 

A.  I  took  an  active  part  prior  to  that  time,  but 
that  was  the  elate  I  came  to  the  Coast. 

Q.  During  all  the  time  you  have  taken  an  active 
part,  you  have,  in  the  meantime,  acquired  consider- 
able experience,  have  3^ou  not  ? 

A.     I  have  acquired  some  experience,  yes. 

Q.  In  }^our  official  capacity,  3^ou  have  had  occa- 
sion to  converse  with  Mr.  Barr, — John  A.  Barr? 

A.     Yes. 

Q.  You  have  met  him  and  made  contact  witli 
other  officials  of  the  company  with  relation  to  labor 
relations  problems,  and,  during  the  course  of  your 
experience,  have  become  familiar  with  [635]  tlie 
])hilosophy  or  theory  or  attitude  or  policy  of  the 
company  relative  to  labor  relations;  have  you? 

A.     That  is  correct. 

Q.  All  right,  let  us  call  it  ^'philosophy"  so  that 
we  may  understand. 

A.     You  can  call  it  anything  you  want  to  call  it. 

Trial  Examiner  Bokat:  As  long  as  we  under- 
stand it. 

Mr.  Walker:  That  is  right,  as  long  as  we  mider- 
stand  it. 

Trial  Examiner  Bokat :    All  right. 

Q.  (Mr.  Walker,  continuing)  And  the  philoso- 
phy expressed  by  Mr.  Barr  has  been  transmitted  to 
you  by  way  of  instructions  from  him,  is  that  cor- 
rect ?  A.     That  is  correct. 

Q.     And  upon  receipt  of  those  instructions,  have 
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you  endeavored  to  transmit  them  into  action  when- 
ever you  have  had  occasion  to  meet  with  repre- 
sentatives of  organized  labor;  is  that  correct? 

A.  I  have  endeavored  to  follow  Mr.  Barr's  in- 
stnictions. 

Q.  Now,  I  .^-ather  from  your  testimony,^ — in  tlic 
event  I  liave  misunderstood  you,  T  wish  that  you 
would  correct  me,— it  has  been  your  practice  in 
meeting  with  representatiA^es  of  orgaiiized  labor, 
particularly  concerning  the  Portland  situation,  to 
receive  proposed  written  ngreements  from  labor  or- 
ganizations? 

A.  I  wouldn't  say  that  has  been  our  j)ractice.  T 
v>'ould  say  that  is  the  way  the  majority  of  tlic  bar- 
gaining sessions  were  [636]  conducted. 

Q.  Well,  in  short,  if  a  pro])osed  contract  is  de- 
livered to  you,  you  accept  it  as  such,  do  you  not? 

Mr.  Ball:  Do  you  mean  accept  the  contract,  or 
accept  it  as  a  basis  of  bargaining? 

Mr.  A¥alker:     As  a  proposed  contract. 

A.  Do  you  mean,  are  we  willing  to  go  into  nego- 
tiations with  respect  to  that  contract  ? 

Q.  (Mr.  Walker)  I  mean,  you  accept  the  re- 
ceii)t  or  accept  the  delivery  of  the  proposed  con- 
tract? Xntin-ally,  that  is  the  first  thing  that 
happens  ? 

Mr.  Ball:  You  mean,  he  does  uot  accept  the  con- 
tract as  such  ? 

A.  If  a  pro])osal  is  received,  T  ;icce])t  the  recei])t 
of  it,  yes. 

Q.     (Mr.  Walker,  continuing)      So  that  we  will 
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•tmclerstand  it,  I  aiu  not  attempting  to  put  any  (lues- 
tions  to  you  for  tlie  purpose  of  confusing  you  (n^ 
misleading  you.  A.     T  understand. 

Q.  I  am  simply  asking  you  questions  in.  order 
that  I  paay  have  a  more  thorough  understanding  oC 
your  testimony.  A.     All  riglit. 

Q.  Now,  after  the  form  of  agreement  h;is  ])een 
received  by  you,  a  meeting  is  arranged  for;  is  that 
correct  ?  A.     Yes. 

Q.  And  at  that  meeting,  if  the  representatives  oP 
the  Union  [637]  suggest,  the  contract  is  then  dis- 
cussed, clause  by  clause? 

A.     Yes,  that  has  been  done. 

Q.  It  is  your  instruction  not  to  agree  u])on.  any 
clause?  A.     No:  that  is  wrong. 

Q.     Well,  will  \'ou  straighten  me  out  on  that? 

A.     How  do  you  want  to  be  straightened  out? 

Q.     I  don't  know. 

A.     Well,  I  don't  know  eithei*. 

Q.     Well,  wherein  is  my  statement  wrong? 

A.  You  stated  that  your  understanding  of  'Uv 
instructions  was  th.at  T  sliould  not  agi-ee  v;ith  aiiy 
clause. 

Q.     As  sucli? 

A.  Well,  now,  T  am  n.ot  sure  I  understand  your 
question. 

Mr.  Walker:     Out  of  the  ambiguity  of  words. 

Mr.  T3all :  We  have  an  exhibit  in  here  which  con- 
tains Mr.  Barr's  instructions,  and  T  think  we  will 
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agree  that  Mr.   Powell  received  them  and  carried 

them  out. 

Trial  Examiner  Bokat:  There  is  no  doubt  about 
his  receiving  them,  and  ho  has  testified  that  he  car- 
ried out  the  instructions. 

Mr.  Ball:  I  don't  want  to  interrupt.  I  thought 
it  might  shorten  things. 

Q.  (Mr.  Walker,  continuing)  I  call  your  jit- 
teution  to  paragrapli  ?)  of  the  second  page  of  the 
letter  dated  November  22,  w^ritten  by  John  A.  Barr, 
received  in  evidence  as  Respondent's  Exhibit  No. 
18.  Do  you  see  that?  [638] 

A.    Yes. 

Q.     Will  you  read  it? 

A.     I  don't  think  I  need  to. 

Q.  Well,  let  us  refer  specifically  to  this  state- 
ment there:  ''But  do  not  agree  to  such  a  clause." 

A.     I  think  I  understand  your  question  now. 

Q.     All   right,   will  you   answer  it? 

A.  You  are  referring  to  Mr.  Barr's  testimony 
in  which  he  stated  that  agreement  to  a  contract 
is  an  agreement  in  its  entirety. 

Q.  Now,  by  withholding  agreement  to  any  one 
clause,  will  you  explain  how  it  is  possible  to  arrive 
at  a  collective  bargaining  agreement? 

A.  Why,  yes.  I  might  illustrate,  to  use  youi- 
question:  if,  say,  there  are  ten  provisions  of  a 
pro])osa]  and  I  withhold  agreement  as  to  five  of  those 
provisions,  agreement  might  be  reached  on  the 
other  five. 
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Q.    Howt 

A.  Isn't  it  possible  to  reach  an  agreement  on 
the  other  five  provisions'? 

Q.     That  is  what  I  wanted  to  know. 

A.     If  the  parties  so  desired. 

Q.  That  is  what  I  wanted  to  know,  how  it  is 
possible  when  you  don't  agree  to  such  clauses:  "In 
discussing  individual  clauses,  do  not  agree  to  such 
clauses."  How  is  it  possible? 

A.  Well,  I  have  stated  to  you  how  it  is  possible. 
If  the  Company  objects  to  certain  provisions  of  a 
proposal,  and  does  [639]  not  object  to  the  others, 
certainly  it  seems  possible  that  an  agreement  can 
be  reached  on  those  to  which  the  company  does  not 
object.  I  believe  you  imderstand  Mr.  Barr's  point 
there. 

Q.  I  am  frank  to  say  I  don't,  and  that  is  why 
I  asked  you  to  explain. 

A.  The  reason  an  objection  is  made,  or  not  ob- 
jection is  made  to  a  particular  provision  rather  than 
that  we  agree  to  that  provision  is  that,  during  the 
course  of  negotiations  as  we  come  upon  later  sec- 
tions of  a  particular  proposal,  the  discussion  might 
take  such  a  turn  which  would  lead  the  negotiator 
to  change  his  position  on  a  previous  provision  which 
had  been  discussed. 

Q.  Well,  now,  let  us  go  back  to  the  word  "agree- 
ment". If  you  agreed  to  that  particular  clause, 
then  that  clause  must  apparently  be  acceptable  to 
the  union  or  they  would  not  have  advanced  it,  isn't 
that  correct?  A.    I  presume  so. 
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Mr.  Ball:  I  will  object  to  that,  because  it  as- 
sumes a  fact  which  is  not  in  evidence,  because  tlie 
union  might  propose  a  number  of  clauses  to  which 
they  do  not  object,  that  is,  if  wi-itten  into  the  con- 
tract as  a  whole,  as  proposed,  and  yet  they  might 
object  to  signing  a  contract  containing  those  par- 
ticular clauses  and  not  the  others. 

Q.  (Mr.  Walker,  continuing)  Was  the  state- 
ment of  coimsel  a  fact?  [640] 

Trial  Examiner  Bokat:     Do  you  agree  to  that? 

Mr.  Ball:  They  may  accept  certain  clauses  in  a 
contract  but  would  not  be  willing  to  accept  just 
those  clauses  in  a  contract  as  a  final  contract,  with- 
out the  others. 

Mr.  Walker:  That  is  what,  I  had  in  mind.  Do 
you  understand  it  that  way? 

The  Witness.     Yes. 

Q.  (Mr.  Walker,  continuing)  Now,  how  do  you 
expect  a  contract  to  be  reached  with  a  labor  organ- 
ization by  agreeing  with  only  five  submitted  clauses 
out  of  the  ten,  as  you  expressed  it? 

A.     How  do  I  expect  it? 

Q.    Yes. 

A.     My  opinion  is  that  it  could  be  done. 

Q.     Oh. 

A.     You  are  asking  for  my  opinion. 

Q.  In  other  words,  it  is  within  the  realm  of  pos- 
sibility ? 

A.  You  are  asking  how  I  expect  it  could  be 
done;  in  other  words,  I  expect  it  could  be  done. 
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Mr.  Ball.  I  will  object  to  that  question,  if  it  is 
within  the  realm  of  possibility. 

Trial  Examiner  Bokat:     That  is  obvious. 

The  Witness:  I  would  say  it  was  within  the 
realm  of  probability. 

Trial  Examiner  Bokat:  I  don't  want  to  get  into 
the  realm  of  metaphysics.  [641] 

Mr.  Ball :  I  was  afraid  we  were,  and  that  is  why 
I  interjected  my  objection. 

Q.  (Mr.  Walker,  continuing)  You  have  been 
instructed  not  to  take  the  initiative  in  bargaining, 
is  that  correct? 

A.  Yes,  that  is  correct.  I  have  been  instructed 
that  the  company  has  no  demands  to  make  upon  a 
labor  organization,  and  therefore  we  have  no  reason 
to  go  to  them  with  any  requests. 

Q.  In  other  words,  the  duty  lies  with  the  union 
to  keep  coming  back  and  keep  coming  back  and 
keep  submittmg  proposals  to  the  company? 

Mr.  Ball:  I  will  object  to  the  use  of  the  word 
"duty".  As  I  observe,  that  involves  another  of  these 
metaphysical  distinctions. 

Trial  Examiner  Bokat:  Well,  ask  him  the  ques- 
tion with  the  omission  of  the  word  ''duty".  Sup- 
pose you  use  the  word  "burden",  if  that  is  ac- 
ceptable. 

Mr.  Walker:     That  is  all  right. 

Trial  Examiner  Bokat:  If  you  want  to  use  the 
word  "burden",  that  the  burden  was  upon  the  com- 
pany to  come  back  with  proposals — that  the  burden 
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was  upon  the  union  to  come  back  with  proposals, 

perhaps  that  would  be  better. 

Mr.  Walker:     All  right. 

Trial  Examiner  Bokat :     All  right.  Off  the  record. 

(Discussion  off  the  record.) 

Mr.  Walker:  Do  you  understand  the  question 
now?  [642] 

The  Witness:     Will  you  repeat  it,  please? 

Trial  Examiner  Bokat:  I  suggest  that  you  re- 
frame  it.  You  conceive  it  to  be  the  burden  of  the 
Union  to  keep  submitting  demands  imtil  they  meet 
with  the  approval  of  the  company? 

Mr.  Ball:  Let  me  interpose  an  objection  even 
to  the  word  ''burden".  I  don't  know  whether  it  is 
a  burden  or  whether  it  is  not  a  burden.  It  is  some- 
thing that  I  assume  would  be  voluntarily  assumed 
as  such. 

Trial  Examiner  Bokat:  I  am  just  trying  to 
carry  out  Mr.  Walker's  idea. 

Mr.  Ball:  May  I  suggest  that  we  inquire 
whether  Mr.  Powell's  concept,  of  the  ordinary  pro- 
cesses of  bargaining  would  be  that  a  union  would 
present  demands  and  then  reframe  them  until  the 
situation  was  clarified. 

Trial  Examiner  Bokat:  I  assume  that  is  your 
position.  Is  that  correct,  as  stated  by  Mr.  Ball? 

The  Witness:  That,  is  the  process  of  bargain- 
ing as  stated  which  has  been  followed  here  in  Port- 
land, yes. 

Trial   Examiner   Bokat:     In   other   words,   as   I 
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see  it,  Mr.  Powell,  you  have  proceeded  on  the  theory, 
so  far  as  you  are  concerned,  if  you  reject  a  par- 
ticular proposal,  that  ends  the  matter  imtil  and 
imless  the  Union  submits  some  modification  of  that 
proposal  to  be  considered  anew  by  you? 

The  Witness:  I  wouldn't  say  that  is  entirely 
correct.   [643] 

Trial  Examiner  Bokat:  Well,  in  what  way  is 
it  not  entirely  correct? 

The  Witness :  I  would  say  that  there  are  certain 
provisions  of  proposals  which  have  been  submitted 
to  which  the  company  has  a  substantial  objection, 
such  as  a  closed  shop,  to  which  I  cannot  conceive 
of  any  modification  which  the  miion  could  come 
forward  to  present.  There  are  other  provisions 
where  it  is  a  question  of  wording,  and  that  wording 
has  been  suggested  during  the  course  of  the  bar- 
gaining sessions. 

Trial  Examiner  Bokat:  You  might  state  that 
the  company  would  accept  those  particular  pro- 
visions, or,  let  us  confine  it  to  one  pro- 
vision, would  accept  that  particular  provision  with 
elimination  of  a  certain  w^ord,  or  have  it  reworded 
in  a  particular  way,  such  as  suggested;  is  that 
what  you  mean? 

The  Witness:  It  has  been  stated  in  a  number 
of  ways,  that  any  provisions,  if  it  is  worded  thus 
and  so,  it  would  be  acceptable  to  the  company. 

Mr.  Ball:  Let  me  submit  that  the  story  of  the 
bargaining  sessions  show^s  that  that  has  been  done. 
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Trial  Examiner  Bokat:  Very  well,  Mr.  Ball. 
Particularly  in  the  testimony  of  Mr.  Langford. 

Q.  (Mr.  Walker,  continuing)  On  any  of  the 
clauses,  or  on  any  of  the  agreements  submitted  by 
any  of  the  unions  to  the  company,  did  you  express 
to  the  representatives  of  the  Union  the  position  of 
the  company  in  any  manner  other  than  as  a  restate- 
ment of  [644]  position  concerning  wages,  hours 
and  working  conditions  as  had  been  pertaining? 

A.  I  am  afraid  I  will  have  to  have  tliat  ques- 
tion read.  It  is  rather  long. 

(Thereupon  the  question  was  read  aloud  by  the 
reporter  as  hereinabove  recorded.) 

A.  I  would  have  to  know  what  specific  pro- 
visions you  are  talking  about. 

Q.    All  right,  w^e  will  do  that. 

Trial  Examiner  Bokat:     Off  the  record. 

(Discussion  off  the  record.) 

A.  There  were  not  any  concessions  of  major 
importance;  there  were,  I  would  say,  some  minor 
concessions. 

Q.  Wlio  first  gave  you  a  copy  of  the  Warehouse- 
men's proposed  contract  or  agreement? 

A.  I  received  a  copy  from  Mr.  Huddleston  in 
the  mail. 

Mr.  Ball :     We  can  stipulate  the  date  in  a  minute. 

Q.  (Mr.  Walker,  continuing)  Did  you  later  re- 
ceive one  personally  from  the  Warehousemen's 
representative  ? 

A.     No.  When  I  came  up  to  Portland  to  meet 
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with  the  miion  representatives,  Mr.  Estabrook  and 
Mr.  Holmes,  I  obtained  from  Mr.  Huddleston  the 
copy  that  he  had  received  from  Mr.  Estabrook, 
which  we  used  as  the  working  copy. 

Mr.  Ball:  I  will  stipulate  the  date  if  you  want 
to,  on  that. 

Q.  (Mr.  Walker,  continuing)  Now,  in  the  meet- 
ings in  December  [645]  in  Portland,  either  Mr. 
Estabrook  or  Mr.  Holmes  made  some  statement  to 
the  effect  that  they  were  willing  to  recede  from 
an  absolute  insistence  on  a  closed  sho})  provision 
appearing  in  any  contract,  isn't  that  correct *? 

A.  No,  they  did  not.  Mr.  Estabrook  in  the  meet- 
ing of  December  16,  when  we  opened  that  meeting, 
suggested  that  we  go  through  the  Warehousemen's 
proposal  section  by  section.  I  pointed  out  to  Mr. 
Estabrook  that  we  had  gone  through  the  Ware- 
housemen's proposal  before,  and  I  was  wondering 
if  his  imion's  position  on  the  closed  shop  was  still 
the  same. 

I  said,  if  it  was,  I  wondered  as  to  the  advisability 
of  discussing  the  remaining  provisions,  and  Mr. 
Estabrook  said  that  he  would  not  withdraw  the 
closed  shop  demand;  in  fact,  he  could  not.  He  said 
that  the  only  way  that  the  closed  shop  demand  could 
be  withdrawn  would  be  by  a  vote  of  the  member- 
ship, and  wdien  I  asked  him  if  that  was  a  possibility, 
he  said  it  was;  he  said  that  the  membership  might 
at  some  later  date  vote  to  withdraw  the  demands 
for  a  closed  shop. 
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Q.  Didn't  they  indicate  to  you  that  through  the 
process  of  bargaining  the  Warehousemen  were  not 
insisting  on  a  closed  shop?  A.     No. 

Q.  Have  you  any  memoranda  on  your  meetings 
with  Mr.  White?  A.     Yes,  I  do. 

Q.     Here  with  you? 

A.     No,  I  don't  have  them  here  with  me.  [646] 

Q.     Where  are  they? 

A.  They  are  in  Oakland.  You  see,  the  meetings 
with  Mr.  Wliite  all  were  in  Oakland. 

Mr.  Ball :     Off  the  record  ? 

Trial  Examiner  Bokat:     Off  the  record. 

(Discussion  off  the  record.) 

Q.  (Mr.  Walker,  continuing)  Mr.  Powell,  in 
your  answer  concerning  whether  or  not  you  had 
authority  to  sign  an  agreement,  you  seemed  a  little 
uncertain  as  to  who  would  have  that  authority. 
Do  you  know? 

A.  I  can  explain  that,  Mr.  Walker.  That  jioint 
had  not  been  reached  in  any  particular  negotiations, 
either  here  in  Portland  or  for  that  matter,  anywhere 
on  the  Coast;  and,  by  that,  I  mean  the  question 
as  to  wouhl  sign  a  contract  on  behalf  of  the  com- 
pany, that  question  had  not  been  reached;  in  fact, 
it  had  not  been  approached  in  the  negotiations,  and 
that  was  the  reason  for  my  hesitancy  in  saying 
exactly  who,  because  that  question  would  be  de- 
cided at  the  time  it  was  reached  in  the  negotiations. 

I  said  I  presumed  it  would  be  the  local  manager. 

Q.     The    imions,    however,    did    want    to    know 
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wlietlier  tliey  were  dealing  with  anybody  with  whom 
they  could  ultimately  reach  an  agreement,  isn't  that 
correct  ? 

Mr.  Ball:  I  object  to  the  union's  belief  about 
these  matters,  and  the  relevancy  of  that  belief.  [647] 

Mr.  Walker:  I  am  not  asking  about  the  Union's 
belief;  I  am  asking  about  his  belief. 

Trial  Examiner  Bokat:  I  think  you  have  gone 
into  it,  have  you  not,  Mr.  Walker? 

Mr.  Walker:  As  a  matter  of  fact,  that  question 
has  never  been  decided  yet,  has  it? 

The  Witness:     What  is  the  question? 

Mr.  Walker:     Who  would  sign  a  contract. 

A.  So  far  as  the  Portland  situation  is  concerned, 
no;  to  my  knowledge,  it  has  not  been  decided. 

Q.  (Mr.  Walker,  continumg)  I  call  your  at- 
tention to  your  testunony  in  which  you  told  Mi*. 
Allen  it  was  premature  to  determine  whether  an 
agreement  could  be  reached  which  embodied  work- 
ing conditions,  wages  and  hours  obtaining  at  the 
plant  prior  to  the  strike.  Will  you  explain  a  situa- 
tion in  which  such  a  question  is  premature? 

A.  Well,  in  answer  to  Ar.  Allen's  question,  I 
used  the  word  ** premature"  with  regard  to  sign- 
ing a  contract,  because,  in  his  question,  he  asked 
if  the  company  would  sign  a  contract  covering  those 
matters,  and  I  pointed  out  that  the  question  of  the 
signing  of  a  form  of  contract  was  premature  at 
that  time,  and  we  felt  that  unless  an  agreement 
had  been  reached  between  the  parties  on  substan- 
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tially  all  the  provisions,  or  upon  a  substantial  num- 
ber of  provisions,  then  was  the  time  to  consider 
the  question  as  to  the  form  of  the  agreement.  [648] 

Q.  An  agreement  over  hours,  wages  and  work- 
ing conditions  then  obtaining  at  the  operations, 
wouldn't  you  say  that  was  substantial? 

A.  Well,  there  was  no  agreement  on  this  point, 
01-  on  tliose  practices.  As  I  stated,  Mr.  Allen  said 
the  question  was  a  hypothetical  one. 

Q.     Did  you  report  that   matter  to   Mr.   Barr? 

A.     I  reported  that  meeting. 

Q.  Mr.  Powell,  who  makes  the  quarterly  ''wage 
survey"  that  you  have  described? 

A.     The  personnel  manager. 

Q.  And  does  that  cover  anything  other  than 
those  employees  engaged  at  the  Portland  operation  ? 

A.  Well,  it  is  a  practice  that  is  done  through- 
out the  country  and  here  at  Portland;  it  covers 
only,  in  this  instance,  the  employees  at  Portland. 
Is  that  what  you  mean? 

Q.  Does  it  cover  any  other  factors  other  than 
the  wages  of  employees  at  Portland  ? 

A.    What  do  you  mean  by  ''other  factors"? 

Trial  Examiner  Bokat :  Does  it  cover  salaries 
paid  by  other  concerns,  by  concerns  doing  business 
similar  to  that  of  Montgomery  Ward?" 

The  Witness:     Yes,  and  I  believe  I  stated  that. 

Trial  Examiner  Bokat.  I  don't  know  whether 
Mr.  Walker  intended  that,  but  that  is  what  I  want 
to  know.  [649] 
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Mr.  Walker:     That  is  precisely  what  I  intended. 

Trial  Examiner  Bokat:  All  right.  You  say  it 
does? 

The  Witness:    Yes. 

Q.  (Mr.  Walker)  Who  makes  the  surveys  of 
the  other  firms  operating  in  the  Portland  area? 

A.  As  I  understand  the  survey, — and  that  is 
what  is  told  to  me  by  Mr.  Glassley,  who  explained 
the  procedure  to  me, — there  is  an  interchange  of 
correspondence  between  employers,  which  enables 
employers  to  know  what  rates  are  established  at 
various  business  houses  and  establishments  in  Port- 
land, and  it  is  done  to  compare  rates  on  comparable 
jobs. 

^  Q.  For  instance,  relative  to  the  warehousing  at 
Montgomery  Ward,  a  survey  is  made  of  the  wages 
paid  by  other  warehousing  firms  in  Portland,  is 
that  correct?  A.     That  is  correct. 

Mr.  Walker:     I  believe  that  is  all. 

Trial  Examiner  Bokat:  Do  you  have  those 
figures,  Mr.  Powell. 

The  Witness:     Yes,  I  have  them,  but  not  here. 

Trial  Examiner  Bokat:  Did  you  have  those 
figures  before  you  at  the  time  that  you  went  into 
negotiations  with  the  Warehousemen's  Union,  or 
before  you  went  into  the  negotiations? 

The  Witness:  I  looked  at  them  before  we  en- 
tered into  the  negotiations. 

Trial  Examiner  Bokat:  But  after  you  had  seen 
the  proposed  contract?  [650] 


878  Nat'l  Labor  Relations  Board 

(Testimony  of  W.  P.  Powell.) 

The  Witness :  Yes,  after  I  had  seen  the  proposed 
contract,  and  before  we  entered  into  the  negotia- 
tions. 

Trial  Examiner  Bokat:  You  had  examined  the 
survey  ? 

The   Witness :     Yes. 

Trial  Examiner  Bokat:     What  did  you  find? 

The  Witness:  Well, 

Trial  Examiner  Bokat:  Of  course,  I  realize  that 
you  haven't  the  figures  here  and  you  will  have  to 
dei^end  on  your  recollection. 

The  Witness:  Mr.  Glassley  pointed  out  the  com- 
parisons in  wage  rates  to  me. 

Trial  Examiner  Bokat:  I  am  referring  now  to 
the  Warehousemen  for  example. 

The  Witness:  I  don't  recall  the  Warehousemen 
specifically. 

Trial  Examiner  Bokat :  What  have  you  in  mind, 
now? 

The  Witness:  The  entire  personnel  of  the  mail 
order  house  on  job  classifications.  That  is  the  way 
the  survey  was  taken.  The  rates  are  listed  as  to 
all  job  classifications. 

Mr.  Ball:  Let  me  point  out  to  say  that  our  job 
classifications  are  not  analogous  to  the  certification 
classification  of  the  Warehousemen's  Union,  Mr. 
Examiner. 

Trial  Examiner  Bokat:  I  just  wanted  to  know 
if  Mr.  Glassley  knew  what  wage  scales  were  paid 
to  other  employees  in  similar  classifications,  re- 
gardless of  what  they  are  called. 
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The  Witness:     I  largely  relied  on  Mr.  Glassley. 

Trial  Examiner  Bokat:  There  is  no  question 
about  that.  And  [651]  he  assured  you  what? 

A.  He  assured  me  that  the  company  wage  policy 
was  being  followed. 

Trial  Examiner  Bokat:  You  mean  he  assured 
you  that  the  company  was  paying  as  high  wages 
as  other  concerns  in  Portland,  Oregon,  or  in  the 
Portland  area? 

The  Witness:  He  gave  me  that  assurance,  and 
he  illustrated  that  by, 

Trial  Examiner  Bokat:  Giving  you  some  ex- 
amples ? 

The  Witness:    Yes. 

Trial  Examiner  Bokat:  All  right. 

Q.  (Mr.  Walker,  continuing)  What  examples 
did  he  show  you?  Did  he  refer  to  the  mail  order 
section  ? 

A.     That  is  right. 

Q.     And  did  that  include  Warehousemen? 

A.    Yes,  it  did. 

Q.  What  do  you  recall  now  was  the  showing 
relative  to  warehousemen? 

A.     I   don't   recall   specifically. 

Q.  Well,  was  your  rate  on  warehousemen  the 
same  as  other  firms  were  paying  for  warehouse- 
men in  Portland,  or  better  or  less? 

A.     As  I  recall,  it  was  either  equal  or  better. 

Trial  Examiner  Bokat :  There  was  some  dispute 
about  that  during  the  bargaining  negotiations, 
whether  or  not  that  was  a  fact?  [652] 
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The  Witness:  Yes,  there  was,  and  I  might  say, 
too,  in  answer  to  Mr.  Walker,  further,  when  he 
speaks  of  warehousemen  that  includes  a  number  of 
job  classifications.  I  don't  recall  right  now  whether 
each  one  of  those  job  classifications  was  actually 
better  than  any  comparable  rate  in  the  city. 

Trial  Examiner  Bokat :  I  believe  we  had  some 
testimony  by  Mr.  Estabrook  that  he  disputed  the 
figures  gathered  by  you,  or  at  least  your  rei)resen- 
tation  tliat  the  respondent  was  paying  equal  or 
better  wages  than  other  concerns  in  the  City  of 
Portland  who  employed  warehousemen,  or  who  em- 
ployed people  who  fell  within  the  classification  of 
''Warehousemen",  as  contended  for  by  the  union. 

The  Witness:  Well,  Mr.  Estabrook  did  state 
that  he  thought  we  were  not  paying  as  much  as  the 
others.  He  didn't  make  a  point  of  it,  if  that  is  wliat 
you  mean. 

Mr.  Walker:  I  think  that  is  all.  Just  one  more 
question. 

Trial  Examiner  Bokat:     All  right. 

Mr.  AValker:     Never  mind;  that  is  all. 

Trial  Examiner  Bokat:  If  you  want  to  add  to 
your  last  answer,  Mr.  Powell,  you  may  do  so. 

The  Witness:  Yes.  As  I  understand  his  ques- 
tion, J  was  wondering  if  he  was  referring  to  tlic 
meetings  prior  to  the  strike,  or  the  meetijigs  after 
the  strike  was  called.  T  think  that  might  be  im])or- 
tant. 
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Trial  Examiner  Bokat:  Why?  Had  the  wage 
situation  changed  ?  [653] 

The  AVitness:  No,  but  the  fact  that  you  asked 
me  if  Mr.  Estabrook  stated  we  were  not  paying  as 
high  wages. 

Trial  Examiner  Bokat:  I  don't  know  whether  he 
made  the  statement  before  or  after.  I  was  not  so 
particularly  concerned  as  to  when  he  made  it,  but 
whether  he  did  make  it. 

The  Witness :  Well,  he  did  make  it  at  one  of  the 
meetings  after  the  strike  was  called. 

Trial  Examiner  Bokat :    Any  redirect  ? 

Redirect  Examination 

Q.  (Mr.  Ball)  Are  we  a  member  of  any  Em- 
ployers' Association  in  Portland? 

A.     No,  we  are  not,  to  my  knowledge. 

Q.  iVnd  did  you  at  the  meetings  subsequent  to 
the  strike  foreclose  Mr,  Estabrook 's  opportunity  to 
prove  the  fact  that  our  wage  scale  was  not  com- 
parable? A.     No,  T  did  not. 

Mr.  Ball:     That  is  all. 

Trial  Examiner  Bokat :    You  are  excused. 

(Witness  excused) 


Mr.  Ball :     The  respondent  rests. 

Trial  Examiner  Bokat:  The  respondent  has 
rested.  And  T  assume  the  Board  will  rest  without 
any  rebuttal  ? 
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Mr.  Walker:  TVe  will  have  two  witnesses.  Very 
short  witnesses. 

Trial  Examiner  Bokat :  I  will  state  that  I  have 
not  as  yet  read  the  exchange  of  correspondence  be- 
tween Mr.  Powell  and  Mr.  [6.54]  Barr,  and  I  want 
to  check  my  notes  before  we  close,  to  be  sure  that 
everything  is  before  me,  so  that  T  can  make  a  de- 
termination of  the  issues  without  finding  something 
missing.  So  I  vrill  declare  a  recess  now  of  half  an 
hour,  and  then  we  will  come  back  and  resimie  after 
that  time. 

I  now  declare  a  recess  for  lialf  an  liour. 

(TThereupon.  at  this  time  a  recess  v.-as  taken, 
after  which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Bokat:  The  hearing  is  now  in 
session . 

^fr.  Ball :  Tt  is  sti])ulated  betwoon  the  ])arties 
that  the  strike  in  Sears  Roebuck  at  Seattle,  which 
has  been  referred  to  in  this  hearing,  occurred  on 
November  19  and  November  20. 

Trial  Examiner  Bokat :    1940  ? 

Mr.  Ball:     1940. 

Mr.  AValker:  I  ^vill  agree  to  that.  but.  fo]-  the 
purpose  of  the  record.  I  want  it  understood  by  con- 
senting to  the  stipulation,  T  am  not  admittiiia'  the 
materiality  of  that  matter. 

Trial  Examiner  Bokat:  All  riiiht,  call  yuur  wit- 
ness. 
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J.  W.  ESTABROOK 

previously  sworn,  was  recalled  as  a  witness  by  and 
on  behalf  of  the  Board,  and  further  testified  as 
follows : 

Trial  Examiner  Bokat:  You  are  now  being  re- 
called as  a  witness  for  the  Board.  You  have  been 
previously  sworn.  Your  name  is  what  ? 

The  Witness :     J.  W.  Estabrook.  [655] 

Direct  Examination 

Q.  fMr.  Walker)  There  has  been  some  testi- 
mony in  the  record  to  the  effect  that,  at  a  meeting- 
in  either  Oakland  or  San  Francisco  at  which  you 
were  present,  a  meeting  with  Mr.  Powell,  Mr. 
White  also  being  there,  Mr.  White  said  that  unless 
the  company  agreed  to  a  closed  shop  in  Portland, 
the  Warehousemen  would  strike  Montgomery  Ward 
in  the  eleven  western  states.  What  is  the  fact  as 
to  whether  or  not  that  statement  was  made  ? 

A.     I  never  heard  that  statement. 

Q.  There  has  been  also  some  testimony  that  at 
that  same  meeting  Mr.  White  also  stated  that  all  he 
had  to  do  was  to  send  a  teletype  and  call  the  men, 
and  that  is  "just  what  we  will  do''.  What  is  the 
fact  as  to  whether  or  not  that  statement  was  made? 

A.     I  never  heard  that  one,  either. 

Q.  At  any  of  your  meetings  with  Mr.  Powell, 
was  the  statement  made  by  Mr.  Powell  that  the 
wafires  paid  to  the  warehousemen  by  Montgomery 
Ward  in  Portland  were  equal  to  or  better  than  the 
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wages  paid  to  other  warehousemen  in  the  Portland 

area? 

A.  I  have  heard  Mr.  Powell  make  that  state- 
ment, yes. 

Q.  Was  there  anything  said  by  Local  206  to  that 
matter?  A.     Yes. 

Q.     AVhat? 

A.     A¥e  didn't  quite  agree  with  him. 

Mr.  Ball :  I  move  to  strike  the  answer  that  the 
Union  didn't  agree  with  Mr.  Powell's  statement  as 
not  tending  to  prove  or  [656]  disprove  any  issue  iu. 
this  case. 

Trial  Examiner  Bokat:  You  are  referring  to  tlie 
answer  and  not  the  question  ? 

Mr.  Ball:  Let  the  record  show  that  I  ain  in- 
cluding both  the  question  and  tlie  answer,  and,  that 
I  would  like  to  have  this  objectiou  be  shown  as  pre- 
ceding the  answer. 

Trial  Examiner  Bokat :  I  will  let  the  question  be 
answered  if  the  witness  will  state  what  was  said  in 
reply  to  the  statemeut  made  by  Mr.  Powell. 

The  Wituess:  Mr.  Powell  made  the  statement 
^hat  Montgomery  Ward  in  Portland  were  paying  as 
much  as  auyoue  else  for  the  same  type  of  work  in 
Portland .  T.  myself,  disagreed  with  him  and  told 
^fr.  Pov.tII  that  he  was  paying  considerably  less 
than  peoj)le  iu  tlie  same  type  of  business  were  pay- 
ing. 

Mr.  Ball :  T  move  to  strike  that  for  the  sanie 
reason. 
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Trial  Examiner  Bokat:     The  motion  is  denied. 

Q.  (Mr.  Walker,  continning)  Did  you  give  any 
specific  reference  or  example  showing  wherein  there 
was  a  difference  between  the  wages  paid  by  Mont- 
gomery Ward  and  other  firms  for  the  same  kind  of 
work?  A.     Yes,  I  did. 

Mr.  Ball:  Just  a  moment.  I  move  to  strike  that. 
I  also  want  to  have  the  objection  shown  before  the 
answer  of  the  witness.  I  move  to  strike  that  as 
having  already  been  gone  into  bv  the  same  witness. 

[657] 

Trial  Examiner  Bokat:  I  will  agree  with  that, 
but  I  will  let  him  amplify  it,  if  he  thinks  that  it  is 
necessary. 

Mr.  Ball:  For  the  further  reason  that  it  is  im- 
material to  any  of  the  issues  in  this  case. 

Trial  Examiner  Bokat :    I  will  let  it  stand. 

Mr.  Walker :  Mr.  Nelson,  will  you  read  the  ques- 
tion to  the  witness  ? 

(Thereupon  the  last  question  was  read  aloud  hy 
the  reporter  as  above  recorded.) 

A.     Yes,  I  did. 

Q.  (Mr.  Walker,  continuing)  What  examples 
did  you  point  out  to  him  ? 

Trial  Examiner  Bokat:  Your  objection  runs  to 
the  entire  line,  Mr.  Ball  ? 

Mr.  Ball:     Yes,  if  the  Examiner  please. 

The  Witness:     Shall  I  answer  the  question? 

Trial  Examiner  Bokat :    Yes. 

A.     Meier  &  Frank,  Roberts  Brothers,  Sears  Roe- 
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buck,   HonejTiian  Hardware;   all   of  the  wholesale 

plumbing  concerns. 

Mr.  Walker:     That  is  all. 

Cross  Examination 

Q.  (Mr.  Ball)  Mr.  Estabrook,  how  long  did  this 
meeting  of  November  25  at  Oakland  last?  Do  you 
recall  f 

A.  Oh,  quite  a  while;  the  biggest  part  of  the 
afternoon. 

Q.  And  this  meeting  did  follow  the  formation  of 
the  committee  [658]  to  which  you  testified  in  your 
direct  examination,  the  committee  to  organize  Mont- 
gomery Ward  in  the  eleven  western  states  ? 

A.     T  can't  answer  that  ''yes"  or  ''no''. 

Q.  Now,  Mr.  White,  who  has  been  mentioned  as 
the  spokesman  for  the  entire  meeting, — he  was  the 
spokesman  for  the  entire  meeting,  was  he  not? 

A.  I  don't  think  so.  He  led  off  and  started  the 
conversation.    He  certainh^  wasn't  speaking  for  me. 

Q.  As  a  matter  of  fact,  he  probably  did  more 
talking  at  the  meeting  than  anyone  else,  including 
yourself?  A.     I  think  it  was  about  even. 

Q.     You  did  quite  a  bit  of  talking? 

A.     That  is  right. 

Q.  Of  course,  you  never  suggested,  either  of  you, 
at  tliat  time,  that  there  might  be  strike  action  taken 
against  Montgomery  Ward,  did  you  ? 

A.     T  dou't  recall  tliat;  we  might  have,  however. 

Q.     And   von  didn't  suggest  that  something:  had 
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to  be  done  before  a  definite  date  or  strike  action 
would  be  taken  ?  A.I  think  we  did. 

Mr.  Ball :     That  is  all. 

(Witness  excused) 
t 


Mr.  Walker:     Mrs.  Fullerton. 

FRANCES  BERNICE  FULLERTON  [659] 

called  as  a  witness  by  and  on  behalf  of  the  Board, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Trial  Examiner  Bokat:  Give  your  name  and  ad- 
dress to  the  reporter. 

The  Witness :  Frances  Bernice  Fullerton,  7325 
North  Williams. 

Trial  Examiner  Bokat:  Portland? 

The  Witness:  Yes. 

Direct  Examination. 

Q.  (Mr.  Walker)  You  are  the  wife  of  Robert 
Fullerton,  are  you?  A.     Yes,  sir. 

Q.  In  the  month  of  December,  1940,  did  a  Mr. 
McGowan  come  to  your  home?  A.     Yes. 

Q.  Prior  to  that  time,  had  he  ever  been  to  your 
home  ?  A.     No. 

Trial  Examiner  Bokat:  That  is,  to  your  knowl- 
edge ? 

The  Witness :  To  my  knowledge. 

Trial  Examiner  Bokat:  All  right. 
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Q.  (Ml*.  Walker,  continTiing)  Do  you  remember 
the  incident  of  the  strike  taking'  place  at  Montgom- 
ery AYard  here  ?  A.     Yes. 

Q.  About  how  long  was  it  after  the  time  when 
the  strike  started  when  Mr.  McGowan  came  to  your 
home  ? 

A.  Well,  I  don't  remember  the  date;  it  was 
shortly  after. 

Q.     About  how  many  days?  [660] 

A.     Oh,   maybe   one   or  two. 

Q.  Has  Mr.  McGowan  i>eeu  to  your  home  at  any 
time  since  that  date?  A.     No. 

Mr.  Walker:  That  is  all. 

Mr.  Ball:  No  cross  examination. 

Trial  Examiner  Bokat:  The  VvitnetSs  is  excused. 
(Witness  excused) 

(Thereupon  a  document  was  marked  as  Board's 
Exhibit  13  for  identification.) 


Mr.  Walker:  May  I  state  that  the  markings  ap- 
pearing- on  Board's  Exhibit  13  for  identification,  ex- 
ec])! those  which  are  made  in  red  ink,  may  be  dis- 
regarded iu  consideration  ol'  the  same. 

Trial  Examiner  Bokal  :  Is  that  agreeable,  Mr. 
Ball? 

Mr.  r^all:  ^Fhat  is  all  right. 

Trial  Examiner  Bokat:  Now,  you  are  offering 
Board's  Exhibit  13  in  evidence  j)ursuant  to  the 
stipulation  heretofore  entered? 
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Mr.  Walker:  That  is  right. 

Trial  Examiner  Bokat:  It  will  be  received  and 
marked  in  evidence. 

(Whereupon  the  document  heretofore  marked 
Board's  Exhibit  13  for  identification  was  re- 
ceived in  evidence.) 

Mr.  Walker:  I  now  move  that  paragraph  7  of 
the  complaint  be  amended  by  inserting  after  the 
word  "in"  in  the  last  line  on  [661]  page  3  thereof 
and  preceding  the  word  "selling",  the  words  "han- 
dling or";  and  following  the  word  "selling",  again 
on  the  last  line  of  page  3  thereof,  the  following: 
"merchandise,  including  display  helpers,  tire 
mounters,  stockmen,  order  fillers,  markers,  messen- 
gers, outside  salesmen  and  floor  cashiers." 

Trial  Examiner  Bokat :  Off  the  record. 

(Discussion  off  the  record) 

Trial  Examiner  Bokat:  The  motion  is  granted. 
Does  the  Board  rest? 

Mr.  Walker:  The  Board  rests,  and  I  also  move 
that  the  complaint  be  amended  to  conform  to  the 
proof. 

Trial  Examiner  Bokat :  The  motion  is  granted. 

Mr.  Walker:  My  motion  is  not  directed  to  any 
substantial  matter  in  the  complaint,  Mr.  Examiner. 
It  is  not  directed,  rather,  to  any  substantive  matter. 

Trial  Examiner  Bokat:  Just  names,  dates,  and 
spelling,  and  such  minor  details'? 

Mr.  Walker:  That  is  correct. 

Trial  Examiner  Bokat :  All  right,  I  will  grant  the 
motion. 
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Ml".  Ball:  Now,  the  record  shows  that  the  Board 
has  rested? 

Mr.  Walker:  Yes. 

Mr.  Ball:  And  that  both  sides  have  rested? 

Trial  Examiner  Bokat :  That  is  correct,  unless  the 
respondent  has  something.  [662] 

Mr.  Ball:  No,  we  rest. 

Trial  Examiner  Bokat :  All  right.  Is  there  any- 
thing further? 

Mr.  Ball:  Now  comes  the  respondent  and  moves 
the  Examiner  and  the  Board  to  dismiss  this  case 
case  for  the  following  reasons,  to-wit: 

First,  that  the  evidence  produced  by  the  Board 
fails  to  show  any  failure  on  the  part  of  the  respond- 
ent to  bargain  collectively  with  any  representative 
of  its  employees  at  Portland,  Oregon  or  in  the  man- 
ner charged  in  the  complaint ; 

Second,  that  the  evidence  produced  by  the  Board 
fails  to  show  that  this  strike  which  is  now  in  ex- 
istence in  Portland,  Oregon,  was  in  any  way  due 
to  any  mifair  labor  practices  on  the  part  of  the  re- 
spondent ; 

Third,  that  the  record  as  a  whole  fails  to  show 
the  existence  of  any  refusal  to  bargain  collectively 
on  the  part  of  this  respondent ; 

Fourth,  that  the  record  as  a  whole  fails  to  show 
that  this  strike  was  in  any  way  related  to  any  un- 
fair labor  practices  on  the  part  of  this  respondent; 

Fifth,  that  the  record  affirmatively  shows  that  at 
all  times  the  respondent  has,  when  requested  by  rep- 
resentatives of  its  employees  and  by  the  charging 
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unions,  met  with  and  bargained  with  representa- 
tives selected  by  its  employees,  in  good  faith. 

Sixth,  that  the  record  affirmatively  shows  that 
the  strike  here  was  due  to  other  reasons  than  the 
existence  of  any  failure  [663]  to  bargain  collectively, 
and,  more  specifically,  the  record  affirmatively  shows 
that  the  strike  in  this  case  was  due  to  the  failure  of 
this  respondent  to  accept  the  demands  made  by  the 
charging  unions  for  a  closed  shop,  including  by 
that  term  such  variants  as  ''union  shop"  or  "miion 
preference ' ' ; 

Next,  that  the  record  fails  to  sliow^  that  the  imit 
represented  by  the  Retail  Clerks  is  a  proper  unit 
for  collective  bargaining  purposes;  that  the  Retail 
Clerks'  Union  has  at  no  time  been  selected  by  a 
majority  of  the  employees  in  a  i)roper  unit  of  the 
respondent  to  represent  them  in  collective  bargain- 
ing; and  that  the  record  affirmatively  shows  a  his- 
tory of  collective  bargaining  between  the  parties, 
which  recognized  a  different  miit  as  appropriate 
than  that  set  forth  in  the  complaint,  as  amended. 

I  think  further  elaboration  on  that  motion  would 
be  umiecessary,  but,  if  the  Examiner  please,  there 
is  one  theory  of  the  case,  with  relation  to  one  phase 
of  this  motion,  which,  if  I  stated  more  fully  or 
elaborated  on  our  position  more  fully,  might  clarify 
the  issue. 

Trial  Examiner  Bokat :  Suppose  I  first  rule  on  the 
motion  % 

Mr.  Ball :  Yes. 
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Trial  Examiner  Bokat:  I  reserve  decision  on  the 
several  motions. 

Mr.  Ball :  The  theory  of  the  case  which  we  possess, 
and  which  I  would  like  to  explain  to  the  Examiner, 
relates  onty  to  one  of  [664]  the  three  or  four  issues 
which  are  raised  by  the  pleadings  and  the  evidence 
in  this  case. 

The  four  issues,  as  we  view  them,  are :  (1)  whether 
or  not  there  was  a  failure  to  bargain  collectively 
on  the  part  of  the  respondent  at  any  time  with 
either  of  the  charging  unions  subsequent  to  No- 
vember 1st;  (2)  the  second  issue  is  whether  any 
such  failure  did,  in  fact,  cause  or  amount  to  a 
cause  for  the  strike;  (3)  the  third  issue  is  whether 
the  Retail  Clerks,  as  a  charging  union,  did  have  an 
apijropriate  miit  so  that  there  could  have  been  a 
failure  to  bargain  with  them, — did  have  a  majority 
of  the  appropriate  unit;  (4)  and  the  fourth  issue 
is  whether  or  not  this  social  conversation  of  Mr. 
McGowan's  amomits  to  an  8-1  violation. 

Of  those  issues,  the  one  that  perhaps  deserves 
some  explanation  is  the  question  of  whether  or 
not  this  strike  was  in  any  way  due  to  unfair  labor 
practices,  namely,  the  failure  to  bargain  collec- 
tively. 

The  respondent's  theory  of  the  cause  of  this 
strike  may  be  pointed  out  by  examinmg  certain 
facts  which  are  disclosed  by  this  record. 

After  the  certification  of  the  Warehousemen  as 
a   bargaining   agent   here   in    Portland,   which   oc- 
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ciirred  August  10,  there  was  no  activity  on  the  part 
of  the  Warehousemen  to  solicit  a  contract  or  to 
negotiate  a  contract  until  sometime  towards  the  end 
of  September,  and  no  pressure  on  the  company  was 
made,  [665]  or  no  definite  or  specific  request  was 
made  until  sometime  later. 

Some  of  the  exhibits  in  this  case  mdicate  or 
suggest  that  the  reason  for  that  was  a  desire  on 
the  part  of  some  of  the  other  unions  to  organize 
the  company. 

Now,  a  large  part  of  the  delay  between  the  date 
of  certification  and  the  date  when  negotiations 
started  was  thus  due  to  causes  which  are  not  causes 
in  any  way  ascribable  to  conduct  on  the  i:>art  of 
this  respondent. 

Sometime  in  October, — October  22, — the  Retail 
Clerks  and  the  Office  Workers,  together,  did  meet 
with  the  company.  At  that  time,  it  was  clearly 
ascertained  by  both  parties  that  a  substantial  item 
of  disagreement  existed  upon  a  major  issue,  namely, 
the  demand  made  by  those  two  unions  that  a  con- 
tract be  signed,  covering  the  entire  store  which  con- 
tained a  closed  shop  clause. 

The  evidence  shows  that  these  unions,  especially 
the  Retail  Clerks'  Union,  had  a  number  of  contracts 
in  the  City  of  Portland,  all  of  which  included  the 
Closed  Shop  Clause,  and  for  that  reason,  it  did  not 
seem  to  the  officials  of  that  Union  practicable  to 
waive  their  demands  for  that  closed  shop  clause. 

The  evidence  in  this  record  shows  that  in  the 
meeting  held  by  the  Warehousemen,  the  closed 
shop  clause  was  also  the  major  issue,  and  there  was 
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a  constant  source  of  reiteration  on  the  part  of  the 
representatives  of  the  "Warehousemen's  Union  in- 
dicating 1^666']  a  complete  futility  of  agreement, 
unless  there  was  acquiescence  in  that  demand. 

Sometime  in  November,  around  November  19  or 
20,  a  strike  was  called  at  Sears  Roebuck  in  Seattle, 
at  which  place  they  have  a  mail  order  house,  a  unit 
comparable  to  the  mail  order  house  unit  which 
exists  here  at  Portland.  The  result  of  that  strike 
was  that  Sears  made  a  closed  shop  agreement. 

An  organization  known  as  the  Western  Ware- 
house Conference  has  a  vice-president  by  the  name 
of  Glazier,  who  is  the  head  of  a  Teamsters  Union 
at  Seattle.  At  Seattle,  resides  also  the  vice-presi- 
dent of  the  International  Teamsters'  Union,  Dave 
Beck.  Montgomery  Ward  has  no  unit  in  operation 
at  Seattle  that  has  any  employees  of  the  kind  Mr. 
Glazier  would  be  interested  in  organizing,  yet  Mr. 
Glazier  was  appointed  on  a  committee  to  organize 
Montgomery  Ward  in  the  eleven  western  states. 

This  committee  was  annoimced  quite  publicly,  and 
had  as  its  spokesman  and  secretary,  the  secretary 
of  the  Western  Warehouse  Council,  a  man  by  the 
name  of  White,  from  either  Oakland  or  San 
Francisco. 

At  a  meeting  of  November  25,  he  appeared  pur- 
porting to  speak  for  the  entire  A  F  of  L  on  the 
Pacific  Coast,  and  delivered  an  ultimatum  to  Mont- 
gomery Ward  &  Company  that  we  would  have  to 
agree  in  Portland  to  a  closed  shop  clause,  with  the 
indication  that  that  demand  would  be  made  in  other 
locations.  [667] 
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Shortly  after  that,  after  the  ultimatum  was  given, 
a  meeting  was  held  in  Los  Angeles,  attended  by, 
among  others,  Dave  Beck,  in  which  the  committee 
discussed  a  program,  and  in  which  there  was  dis- 
cussed the  possibility  of  Teamsters'  support  to  any 
strike  action  that  might  be  taken  against  Mont- 
gomery Ward. 

And  strike  action  did  follow  at  Oakland  on  De- 
cember 4. 

It  is  our  contention  that  the  strike  action  was 
due  entirely  to  the  organizing  efforts  that  were 
directed  in  this  fashion. 

On  December  5  or  6,  a  meeting  was  held  in  Oak- 
land, in  which  Mr.  White,  still  purporting  to  speak 
for  the  Portland  Warehousemen  and  the  Port- 
land Retail  Clerks,  promised  that  if  negotiations 
were  continued,  there  would  be  no  strike  at  Port- 
land. 

Nevertheless,  the  strike  was  called  here,  pur- 
portedly called  on  the  word  of  Mr.  White  by  the 
Retail  Clerks  first;  and  the  Retail  Clerks  are  the 
union,  as  has  been  already  demonstrated  in  the 
record,  which  had  a  policy  adopted  as  to  contrac- 
tual negotiations  which  made  it  impossible  for  them 
to  back  away  from  a  closed  shop  clause. 

I  call  the  Examiner's  attention  to  that  fact,  be- 
cause I  think  that  sets  forth  the  facts  relating  to 
the  causation  of  the  strike  here  at  Portland. 

Mr.  Walker:     The  Board  resists  the  motion. 

Trial  Examiner  Bokat :  The  record  will  so  show. 
Is  there  [668]  anything  further?  Off  the  record. 
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(Discussion  off  the  record.) 

Trial    Examiner    Bokat:     The    hearing    is    now 
closed,  if  there  is  nothing  further. 

(At  5:15  p.  m.  April  17,  1941,  hearing  concluded.) 

[669] 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10108 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

MONTGOMERY  WARD  &  COMPANY, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section  1  of 
Article  YI,  Rules  aud  Regulations  of  the  National 
Labor  Relations  Board — Series  2,  as  anieuded,  here- 
by certifies  thnt  the  documents  annexed  liereto  con- 
stitute a  full  and  accurate  transcript  of  the  entire 
record  in  a  proceeding  had  before  said  Board  en- 
titled, "In  the  Matter  of  Montgomery  Ward  S:  Com- 
pany and  Warehousemen's  Union,  Local  No.  206, 
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Chartered  by  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen  and  Helpers  of 
America,  Affiliated  witli  the  American  Federation 
of  Labor,"  and  ''In  the  Matter  of  Montgomery 
Ward  &:  Company  and  Retail  Clerks'  International 
Protective  Association,  Local  1257,  Affiliated  with 
the  American  Federation  of  Labor,"  the  same  being 
Cases  Nos.  C-1905  and  1906,  respectively,  before 
said  Board,  such  transcript  including  the  pleadings, 
testimony  and  evidence  uj^on  which  the  order  of  the 
Board  in  said  proceeding  was  entered,  and  inckiding 
also  the  findings  and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto 
are  as  follows : 

R-1863 

(1)  Petition  for  investigation  and  certification 
of  representatives  filed  by  Warehousemen's  Union 
Local  #206,  affiliated  with  I.  B.  of  T.  C.  S.  H. 
of  A.,  sworn  to  April  5,  1940. 

(2)  Copy  of  order  directing  investigation  and 
hearhig,  dated  A]n'il  27,  1940. 

(3)  Notice  of  hearing  issued  by  the  Nati(^nal 
Labor  Relations  Board,  May  6,  1940. 

(4)  Order  postponing  hearing  issued  by  the  Na- 
tioual  Labor  Relations  Board,  May  9,  1940. 

(5)  Certified  copy  of  order  designating  Thomas 
P.  Graham,  Jr.  Trial  Examiner  for  tlie  National 
Labor   Relations   Board,   dated   May  24,   1940. 

Documents  listed  hereinabove  under  items  1-5,  in- 
clusive, are  contained  in  the  exhibits  and  included 
under  the  following-  item : 
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(6)  Stenographic  transcript  of  testimony  before 
Trial  Examiner  Graham  on  May  27  and  28,  1940, 
together  with  all  exhibits  introduced  in  evidence. 

(7)  Copy  of  decision  and  direction  of  election 
issued  by  the  National  Labor  Relations  Board  on 
June  24,  1940. 

(8)  Copy  of  order  correcting  decision  and  direc- 
tion of  election,  dated  June  25,  1940. 

(9)  Copy  of  election  report  issued  by  the  Na- 
tional Labor  Relations  Board,  July  22,  1940. 

(10)  Copy  of  certification  of  representatives 
issued  by  the  National  Labor  Relations  Board  on 
August  10,  1940. 

C-1905  and  1906 

(11)  Charge  filed  by  Warehousemen's  Union, 
Local  No.  206,  affiliated  with  I.  B.  of  T.,  C,  W.,  & 
H.  of  A.,  Labor  Temple,  sworn  to  December  10, 
1940. 

(12)  Charge  filed  b}^  Retail  Clerks  International 
Protective  Association,  Local  No.  1257,  sworn  to 
December  19,  1940. 

(13)  Copy  of  order  consolidating  cases  issued 
by  the  National  Labor  Relations  Board  on  March 
28,  1941. 

(14)  Consolidated  complaint  issued  by  the  Na- 
tional Labor  Relations  Board  on  March  31,  1941. 

(15)  Notice  of  hearing  issued  by  the  National 
Labor  Relations  Board  on  March  31,  1941. 

(16)  Respondent's  answer  to  the  consolidated 
complaint,  sworn  to  April  7,  1941. 
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(17)  Certified  copy  of  order  designating  George 
Bokat  Trial  Examiner  for  the  National  Labor  Re- 
lations Board  in  Cases  Nos.  XIX-C-847  and  XIX- 
C-851,  dated  April  10,  1941. 

Documents  listed  hereinabove  under  items  7  and 
10-17,  inclusive,  are  contained  in  the  exhibits  and 
included  under  the  following  item : 

(18)  Stenographic  transcript  of  testimony  be- 
fore Trial  Examiner  Bokat  on  April  14,  15,  16,  and 
17,  1941,  together  with  all  exhibits  introduced  in 
evidence. 

(19)  Copy  of  intermediate  re]:)ort  of  Trial  Ex- 
aminer Bokat,  dated  Jmie  11,  1941. 

(20)  Copy  of  order  transferring  cases  to  the 
Board,  dated  Jmie  24,  1941,  together  with  annexed 
notice. 

(21)  Copy  of  respondent's  exceptions  to  the  in- 
termediate re]:)ort. 

(22)  Copy  of  respondent's  letter,  dated  July  14, 
1941,  requesting  oral  argument. 

(23)  Copy  of  notice  of  hearing  for  purpose  of 
oral  argument,  dated  July  23,  1941 . 

(24)  Copy  of  list  of  appearances  at  oral  argu- 
ment held  August  5,  1941. 

(25)  Copy  of  decision,  findings  of  fact,  conclu- 
sions of  law  and  order  issued  by  the  National  Labor 
Relations  Board,  together  with  affidavit  of  service 
and  United  States  Post  Office  return  receipts 
thereof. 

In  testimony  whereof  the  Executive  Secretary  of 
the  National  Labor  Relations  Board,  being  thereun- 
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to  duly  authorized  as  aforesaid,  has  hereunto  set 
her  liaiid  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,   Disr 
trict  of  Columbia,  this  1st  day  of  April,  1942. 
(Seal)  BEATRICE  M.  STERN, 

Executive  Secretary 
National  Labor  Relation  Board 


[Endorsed]:  No.  10108.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Labor  Relations  Board,  Petitioner,  vs.  Montgomery 
Ward  &  Company,  Respondent.  Montgomery  Ward 
&  Company,  Petitioner,  vs.  National  Labor  Rela- 
tions Board,  Respondent.  Transcript  of  Record. 
Upon  Petition  for  Enforcement  and  Upon  Petition 
for  Review  of  an  Order  of  the  National  Labor  Re- 
lations Board. 

Filed:  April  6,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  A])peals 
for  the  Ninth  Circuit. 
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[Title  of  Circuit  Court  of  Api^eals  and  Cause.] 

STATEMENT  OF  POINTS 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit : 

Comes  now  the  National  Labor  Relations  Board, 
file  petitioner  herein,  by  its  counsel,  and  pursuant 
to  Section  6  of  Rule  19  of  the  Court,  the  Board 
submits  the  following  statement  of  points  npon 
which  it  intends  to  rely  in  the  Trial  of  the  above- 
entitled  case  to  the  Court : 

I. 

The  National  Labor  Relations  Act  is  applicable  to 
res])ondent. 

II. 

The  Board's  findings  of  fact  are  su])ported  b>' 
substantial  evidence.  L'pon  the  facts  so  found,  re- 
spondent has  engaged  in  and  is  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section 
8  (1)  and  (5)  of  the  Act. 

III. 

The  Board's  order  is  wholly  valid  and  pro])er 
under  the  Act. 

ERNEST  A.  GROSS 

Associate  General  Coimsel 
National  Labor  Relations  Board 

Dated  at  Washington,  D.  C,  this  31st  day  of 
March.  1942. 

[Endorsed] :  Filed  Apr.  6, 1942.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS 

Montgomery  Ward  &  (^o.,  Incorporated  (herein- 
after sometimes  referred  to  as  Wards),  an  Illinois 
corporation,  Respondent  and  cross-petitioner  herein, 
presents  this,  its  statement  of  points,  and  says  that 
the  Order  issued  on  or  about  November  29,  1941 
by  the  National  Labor  Relations  Board,  the  review 
of  which  is  sought  herein  is  erroneous,  unauthor- 
ized, and  insufficient  in  law  and  should  be  reviewed 
and  set  aside  for  the  following  reasons: 

1.  The  National  Labor  Relations  Board  erred 
in  finding: 

**that  on  September  19,  1940,  and  at  all  times 
thereafter,  the  respondent  has  refused  to  bar- 
gain with  the  Retail  Clerks  and  the  Ware- 
housemen as  the  exclusive  representative  of  its 
employees  in  appropriate  units  with  respect 
to  rates  of  pay,  wages,  hours  of  employment, 
and  other  conditions  of  employment." 

2.  The  National  Labor  Relations  Board  erred 
in  deciding  as  a  matter  of  law  that : 

''By  refusing  to  bargain  collectively  with 
Warehousemen's  Union  Local  No.  206,  char- 
tered by  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen  and  Helpers 
of  America,  and  Retail  Clerks'  International 
Protective  Association,  Local  No.  1257,  re- 
spectively, as  the  exclusive  representatives  of 
its    employees    in    the    respective    appropriate 
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units,  the  respondent  has  engaged  in  and  is  en- 
gaging in  unfair  labor  practices,  within  the 
meaning  of  Section  8  (5)  of  the- Act.'' 

3.  The  National  Labor  Relations  Board  erred  in 
finding : 

**that  the  respondent  has  thereby  interfered 
with,  restrained,  and  coerced  its  employees  in 
the  exercise  of  the  rights  guaranteed  in  Sec- 
tion 7  of  the  Act." 

4.  The  National  Labor  Relations  Board  erred 
in  deciding  as  a  matter  of  law  that: 

"By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act,  the  respondent 
has  engaged  in  and  is  engaging  in  unfair  labor 
practices,  within  the  meaning  of  Section  8  (1) 
of  t>he  Act." 

5.  The  National  Labor  Relations  Board  erred 
in  finding: 

"that  the  respondent's  refusals  to  bargain 
caused  and  prolonged  the  strike  at  Portland, 
which  began  on  December  7,  1940." 

6.  The  National  Labor  Relations  Board  erred 
in  deciding  as  a  matter  of  law  that  Wards  was 
under  a  duty  to  agree  to  do  what  the  law  com- 
pelled it  to  do  in  any  event. 

7.  The  National  Labor  Relations  Board  erred 
in  deciding  as  a  matter  of  law  that  the  duty  to 
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bargain  compelled  Wards   to   offer  concessions   to 
Union  demands. 

8.  The  National  Labor  Relations  Board  erred 
ill  deciding-  as  a  matter  of  law  that  Wards  was  obli- 
gated to  submit  written  comiter-proposals  to  the 
I^nion. 

9.  The  National  Labor  Relations  Board  erred  in 
deciding  as  a  matter  of  law  that  the  National  Labor 
Relations  Act  deprived  Wards  of  the  ri^iit  to  match 
dilatory  tactics  of  the  Union  by  similar  tactics  of 
its  own. 

10.  The  National  Labor  Relations  Board  erred 
in  deciding  as  a  matter  of  law  that  the  National 
Labor  Relations  Act  proliibits  an  employer  from 
telling  its  employees  that  its  ])lant  remains  open 
despite  a  strike. 

11.  The  National  Labor  Relations  Board  erred 
in  deciding  that  Ward's  supposed  refusals  to  agree 
to  do  what  the  law  compelled  it  to  &o  support  an 
inference  that  Wards  was  unwilling  to  contract 
with  the  L'nions. 

12.  The  National  Labor  Relations  Board  erred 
in  deciding  that  refusals  by  Wards  to  offer  conces- 
sions to  Union  demands  support  an  inference  that 
Wards  was  unwilling  to  contract  with  the  LTnions 
on  acceptable  terms. 

V?K  The  National  Labor  Relations  Board  erred 
in  deciding  that  Ward's  refusal  to  submit  written 
(•()iiiiter])roposnls  su]:>|)orts  an  inference  that  Wards 
was  unwilling  to  contrac-t  with  tlic  Unions  on  nc- 
(•c])tnble  terms. 
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14.  The  National  Labor  Relations  Board  erred 
in  deciding-  that  Ward's  two  day  delay  in  the  course 
of  negotiations  with  the  Union  supports  an  infer- 
ence that  Wards  was  unwilling  to  contract  with  the 
Unions. 

15.  The  National  Labor  Relations  Board  ern-d 
in  deciding  that  Ward's  action  in  telling  its  em- 
ployees that  its  plant  remained  o])en  des])ite  a  strike 
supports  an  inference  that  Wards  was  unwilling 
to  contract  with  the  Unions. 

16.  The  National  Labor  Relations  Board  erred 
in  deciding  that  Ward's  rejection  of  Union  demands 
because  they  were  not  consonant  with  company  ])ol- 
icy  or  practice  supports  an  inference  that  Wards 
was  unwilling  to  contract  with  the  Unions. 

17.  The  National  Labor  Relations  Board  erred 
hi  deciding  that  the  Board's  judgment  that  the 
terms  upon  which  Wards  insisted  were  unreason- 
able supports  an  inference  that  Wards  was  unwill- 
ing to  contract  with  the  I^nions. 

18.  The  National  Labor  Relations  Board  erred 
in  basing-  a  finding  of  a  refusal  to  bargain  upon 
evidence  that: 

'^The  respondent,  although  requested  to  do 
so,  did  not  agree  to  embody  understandings  that 
might  be  reached  with  the  Unions  in  signed 
contracts." 

19.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  evi- 
dence that  while  Wards  offered  to  assert  its  recoo- 
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nition    of   the    union    in    "a    preliminary   whereas 

clause"  it: 

''refused  to  agree  to  a  clause  ...  by  which 
respondent  promised  to  recognize  it  as  exclusive 
re])resentative  ..." 

20.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  evi- 
dence that  Wards: 

''refused  at  their  meetings  to  insert  in  the  con- 
tract ...  a  clause  by  which  the  respondent 
promised  not  to  discriminate  because  of  union 
membership." 

21.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon 
declarations  of  Ward's  representatives  that: 

''.  .  .  It  is  the  Union,  not  the  company  which 
is  seeking  an  agreement 

and 

''his  conception  of  negotiations  was  that  the 
company  had  no  affirmative  duty  to  do  anything 
and  that  it  was  up  to  the  I^nion  to  please  the 
company" 

or  upon  the  passage  from  Ward's  brief  to  the  Na- 
tional Labor  Relations  Board  that: 

"the  duty  to  bargain  is  no  more  than  .  .  .  the 
duty  to  meet  the  employee  representative  and 
do  .  .  .  or  say  nothing  that  would  make  a  bind- 
ing trade  agreement  impossible  of  attainment." 
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22.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  refusal  to  bargain  upon  evi- 
dence of  a  refusal  to  submit  counter-proposals  or 
written  counter-suggestions,  or  that  Wards  per- 
sisted : 

^4n  the  view  that  Wm  obligation  of  taking  fur- 
ther steps  rested  upon  the  Unions  alone.  Thus 
the  respondent  was  opposed  to  submitting  to 
the  Unions  genuine  coimter-proposals" 

or  that  Wards  objected  to 

''taking  the  initiative  in  the  bargaining  pro- 
cess." 

23.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  refusal  to  bargin  upon 
Ward 's : 

"repeated  rejection  of  the  Union  proposals  on 
the  general  ground  that  they  were  not  conson- 
ant with  company  policy  or  practice. ' ' 

24.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  evi- 
dence that: 

''although  the  respondent  had  decided  as  earl\' 
as  November  26  to  agree  to  the  Chicago  confeT-- 
ence,  the  respondent  deliberately  postponed  con- 
veying this  information  to  the  Unions  until 
November  28." 

2e5.  The  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  evi- 
dence  of  Ward's  "inconsistent  behavior"  in   su])- 
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posedly  changing  its  i)osition  on  three  matters  dur- 
ing the  course  of  negotiations. 

2().  Tlie  National  Labor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  evi- 
dence that  Wards : 

'' solicited  the  individual  striking  employees  to 
return  to  work  in  violation  of  Section  8  (1)  of 
the  Act." 

27.  The  National  T^abor  Relations  Board  erred 
in  basing  a  finding  of  a  refusal  to  bargain  upon  the 
total  or  any  portion  of  the  evidence  referred  to  in 
paragraphs  18  to  26  herein. 

28.  The  National  Labor  Relations  Board  erred 
in  finding  Avithout  substantial  evidence  in  support 
thereof  that  Wards  changed  its  position  or  acted 
inconsistently  during  the  course  of  negotiations. 

29.  The  National  Labor  Relations  Board  erred 
in  finding  without  substantial  evidence  in  support 
thereof  that  Wards: 

'' solicited  the  individual  striking  employees  to 
return  to  work  in  violation  of  Section  8  (1)  of 
the  Act." 

30.  The  National  Labor  Relations  Board  erred 
in  appraising  the  weight  of  the  evidence  upon  the 
issue  of  failure  to  bargain  in  the  light  of  its  mis- 
taken belief  that  Wards  was  under  a  duty  to  agree 
to  do  what  the  law  compelled  it  to  do  in  any  event. 

31.  The  National  Labor  Relations  Board  erred 
in  appraising  the  weight  of  the  evidence  upon  the 
issue  of  failure  to  bargain  in  the  light  of  its  mis- 
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taken  belief  that  the   duty   to   bargain   compelled 
Wards  to  offer  concessions  to  Union  demands. 

32.  The  National  Labor  Relations  Board  erred 
in  ai)praising  the  weight  of  the  evidence  upon  the 
issue  of  failure  to  bargain  in  the  light  of  its  mis- 
taken belief  that  Ward«  was  obligated  to  submit 
written  counter-proposals  to  the  Union. 

33.  The  National  Labor  Relations  Board  erred 
in  appraising  the  weight  of  the  evidence  upon  the 
issue  of  failure  to  bargain  in  the  light  of  its  mis- 
taken belief  that  the  National  Labor  Relations  Act 
deprived  Wards  of  the  right  to  match  dilatory  tac- 
tics of  the  Union  by  simihir  tactics  of  its  own. 

34.  The  National  Labor  Relations  Board  erred 
in  appraising  the  weight  of  the  evidence  upon  the 
issue  of  failure  to  bargain  in  the  light  of  its  niis- 
taken  belief  that  the  National  Labor  Relations  Act 
prohibits  an  employer  from  telling  its  employees 
that  its  plant  remains  open  despite  a  strike. 

STUART  S.  BALL 

Attorney  for  Petitioner 
Montgomery  Ward  &  Co., 
Incorporated 

[Endorsed]:  Filed  Apr.  13,  1942.  Paul  P. 
O'Brien,  Clerk. 


niO  Nat'l  Labor  Relations  Board 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

Subject  to  This  Court's  Approval,  It  Is  Hereby 
Stipulated  and  Agreed,  by  and  between  the  attor- 
neys for  the  above-named  parties,  that  the  printing 
of  the  Board's  Exhibit  No.  9,  Constitution  of  Retail 
Clerks'  International  Protective  Association,  desig- 
nated by  the  respondent,  may  be  dispensed  with. 
Provided,  however,  that  said  exhibit  may  be  re- 
ferred to  in  the  original  certified  record  with  the 
same  force  and  effect  as  though  printed. 

Dated  at  Washington,  D.  C,  this  22nd  day  of 
April,  1942. 

ERNEST  A.  GROSS 

Associate  General  Counsel 
National  Labor  Relations 
Board 

Dated  at  Evanston,  Illinois,  this  28  day  of  April, 
1942. 

STUART  S.  BALL 

Attorney  for  Respondent 
So  Ordered: 

CURTIS  D.  WILBUR 
Circuit  Judge 

[Endorsed]:  Filed  May  4,  1942.  Paul  P.  O'Brien, 
Clerk. 
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NATIONAL     LABOR     RELATIONS'^ 
BOARD, 
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PANY, 
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MONTGOMERY    WARD    &    COM- 
PANY, 

Petitioner, 

V. 

NATIONAL     LABOR     RELATIONS 
BOARD, 

Respondent.^ 


Upon      Petition     for     Enforcement 

and    Upon   Cross-Petition  for   Re- 

)►    view  and  to  Set  Aside  an  Order 

of  the   National    Labor   Relations 

Board. 


BRIEF  OF  MONTGOMERY  WARD  &  CO.,  INCORPO- 
RATED, UPON  ITS  PETITION  FOR  REVIEW  AND 
TO  SET  ASIDE  AN  ORDER  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD. 


THE  PARTIES. 

Hereafter  in  this  brief  we  shall  refer  to  the  petitioner 
and  cross-respondent,  National  Labor  Relations  Board,  as 
the  "Board";  to  the  respondent  and  cross-petitioner, 
Montgomery  Ward  &  Co.,  Incorporated,  an  Illinois  cor- 
poration, as  "Wards";  to  the  Warehousemen's  Union, 
Local  206,  chartered  by  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen,  and  Helpers  of  Amer- 
ica, as  the  "Warehousemen";  to  the  Retail  Clerks'  Inter- 


2 

national  Protective  Association,  Local  No.  1257,  as  the 
*' Clerks";  and  to  the  latter  two  organizations  collectively 
as  the  "Unions". 

THE  TERMS  USED. 

Hereafter  in  this  brief  we  shall  refer  to  the  National 
Labor  Relations  Act  (an  Act  of  Congress  approved  July 
5,  1935,  c.  372,  49  Stat.  449-457,  U.  S.  C.  A.,  Title  9,  Sec- 
tions 151-166)  as  "the  Act";  and  to  all  forms  of  the  closed 
shop,  whether  called  "union  shop",  "union  preference 
shop",  or  something  else,  as  the  "closed  shop". 

STATEMENT  AS  TO  JURISDICTION. 

Upon  charges  filed  December  13  and  December  21,  1940, 
that  Wards  had  violated  sections  8  (1)  and  8  (5)  of  the 
Act  (R.  1-6),  the  Board  held  hearings  from  April  14  to 
April  17,  1941.  On  November  29,  1941,  the  Board  issued 
its  Decision  and  Order,  holding  Wards  guilty.  This  Deci- 
sion and  Order  is  set  out  on  pages  22-85  of  the  Record. 

On  April  6,  1942,  the  Board  filed  its  petition  for  en- 
forcement before  this  Court  (R.  86-94).  On  April  13, 
1942,  Wards  filed  a  Cross-Petition  for  review  and  to  set 
aside  the  Board's  Order  (R.  97-99)  and  also  filed  its  an- 
swer to  the  Board's  Petition  (R.  95-96).  To  this  Cross- 
Petition,  Wards  attached  a  statement  of  Points  (R.  902- 
909). 

The  jurisdiction  of  this  Court  to  hear  the  cause  thus 
presented  derives  from  Section  10  (f)  of  the  Act  (29  U. 
S.  C.  A.,  Sec.  160). 

STATEMENT  OF  THE  CASE. 

Wards  operates,  in  Portland,  Oregon,  a  mail  order 
house  employing  in  May,  1940,  about  1,200  persons  (R. 
27,  110)  and  a  retail  store  employing  175  persons  (R.  27, 
110).   On  August  10,  1940,  the  Board  certified  the  Ware- 


housemen  as  representatives  of  some  470  employees  of 
the  mail  order  house  (R.  120).  On  August  6,  1940,  the 
Clerks,  claiming  a  majority,  requested  bargaining  privi- 
leges (R.  321-2).  A  question  as  to  the  proper  unit  arising, 
the  Clerks  and  another  union  claiming  to  represent  "office 
workers"  agreed  on  October  2,  1940,  to  negotiate  jointly 
for  "one  contract  *  *  *  covering  the  entire  retail  store" 
(R.  323).  The  two  unions  jointly  were  recognized  by  the 
entrance  of  Wards  into  negotiations  with  them  on  Octo- 
ber 22,  1940  (R.  818-823). 

Wards  was  represented  at  the  ensuing  negotiations  by 
W.  B.  Powell,  its  West  Coast  labor  representative  (R.  34) 
and  by  various  members  of  its  local  management.  Powell 
reported  to  John  A.  Barr  of  Chicago,  Wards'  "official  in 
charge  of  labor  relations  and  collective  bargaining"  (R. 
34).  Each  of  the  collective  bargaining  sessions  was  fully 
reported  in  writing  by  Powell  to  Barr  (Wards'  Exhibits 
14,  15,  16,  19,  20,  21,  22,  23,  and  24).  These  reports  were 
credited  by  the  Board,  which  freely  quoted  from  them  in 
its  findings.  The  collective  bargaining  sessions  were  held 
as  follows: 

1.  October  22 — Meeting  with  Clerks  and  Office  Workers 

at  Portland  (See  Wards'  Ex.  24,  R.  818-823) 

2.  November  12 — Meeting  with  Warehousemen  at  Port- 

land (See  Wards'  Ex.  19,  R.  736-744) 

3.  November  25 — Meeting  at  Oakland,  Cal.,  with  Ware- 

housemen and  Clerks   (See  Wards'  Ex.  20    R. 
745-747) 

4.  December  13 — Meeting  with  Warehousemen,  Clerks, 

and  Office  Workers  (See  Wards'  Ex.  21,  R.  748- 
755) 

5.  December  14 — Meeting  with  Warehousemen,  Clerks, 

and  Office  Workers  (See  Wards'  Ex.  22,  R.  755- 
759) 

6.  December  16 — Meeting  with  Warehousemen,  Clerks, 

and  Office  Workers    (See  Wards'   Ex.   23,  R. 
760-771) 


The  Board  found  that  failure  to  bargain  occurred  at  all 
of  these  meetings  (R.  24). 

At  the  November  25th  meeting,  the  union  spokesmen 
presented  Wards  with  an  ultimatum  to  agree  to  a  closed 
shop  throughout  the  Pacific  Coast  area  (R.  47,  745). 
Wards  did  not  agree,  and  on  December  4,  1940,  its  Oak- 
land, California  store  and  house  were  picketed  (R.  48). 
This  was  followed  by  a  strike  at  Portland  beginning  De- 
cember 7  (R.  49),  which  was  still  existent  at  the  time  of 
the  hearings  beginning  April  14,  1941.  The  Board  found 
that  this  strike  was  "caused  and  prolonged"  by  the  sup- 
posed failure  to  bargain  (R.  69). 

On  December  8,  1940,  Wards  instructed  its  supervisors 
at  Portland  to  telephone  employees  that: 

"Since  you  were  not  at  work  today  I  wanted  to  let 

you  know  that  we  are  operating  tomorrow  as  usual 

and  vour  job  is  open  for  you  if  you  want  to  come  in" 

(R.  69). 

The  Board  held  that  these  telephone  messages  were  a 

"solicitation"  of  employees  to  return  to  work  in  violation 

of  Section  8  (1)  of  the  Act. 

One  supervisor  (McGowan),  in  the  words  of  the  Board, 
"went  beyond  these  instructions"  (R.  70),  and  made  cer- 
tain remarks  to  three  employees  which  the  Board  regards 
as  amounting  also  to  a  violation  of  Section  8  (1). 

The  only  controverted  questions  of  fact  were  whether 
McGowan  made  the  statements  ascribed  to  him,  and  cer- 
tain minor  discrepancies  as  to  what  was  said  at  the  meet- 
ing of  November  25th. 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

(References  to  the  portion  of  this  Brief  which  argues 
the  specification  are  indicated  in  each  instance.) 

1.  The  Board  erred  in  failing  to  find  on  the  undisputed 
evidence  that  Wards  fulfilled  its  duty  under  the  Act 
to  bargain  collectively.   (Propositions  I  and  II.) 

2.  The  Board  erred  in  finding  that  Wards: 

"has  refused  to  bargain  with  the  Retail  Clerks  and 
the  Warehousemen  as  the  exclusive  representative 
of  its  employees  in  appropriate  units  with  respect 
to  rates  of  pay,  hours  of  employment,  and  other 
conditions  of  employment"  (R.  68-69), 
for  the  reason  that  this  finding  is  not  supported  by 
substantial  evidence.  (Propositions  II  and  III.) 

3.  The  Board  erred  in  holding,  as  a  matter  of  law,  that 
Wards  was  under  the  legal  duty  to  promise,  in  ad- 
vance of  any  agreement,  to 

"embody  understandings  that  might  be  reached 
with  the  Unions  in  signed  contracts"  (R.  58;  see 
also  R.  59-60) 
for  the  reason  that  the  Act  does  not  require  an  em- 
ployer formally  to  promise  to  do  that  which  the  law 
compels  him  to  do  in  any  event.  (Proposition  III, 
division  A.) 

4.  The  Board  erred  in  holding,  as  a  matter  of  law,  that 
Wards  was  under  a  legal  duty 

"to  agree  to  a  clause  *  *  *  by  which  the  respondent 
promised  to  recognize  it  (the  Union)  as  exclusive 
representative"  (R.  61) 
although  it  had  already  recognized  the  Unions  in  fact, 
since  the  Act  does  not  require  an  employer  to  promise 
to  do  that  which  the  law  compels  him  to  do  in  any 
event.   (Proposition  III,  division  A.) 


The  Board  erred  in  holding,  as  a  matter  or  law,  that 
Wards'  offer  to  include  recognition  as  a  "preliminary 
whereas  clause"  did  not  "satisfy  respondent's  obli- 
gation" (R.  61)  and  that  Wards  was  obliged  to  "bind 
itself  to  give  exclusive  recognition"  (R.  61),  since 
the  Act  does  not  require  an  employer  to  promise  to 
do  that  which  the  law  compels  him  to  do  in  any  event. 
(Proposition  III,  division  A.) 

The  Board  erred  in  interpreting  the  Act  as  requir- 
ing an  employer  to  do  more  than  to  agree  to  contract 
on  the  basis  of  the  status  quo,  and  as  requiring  him 
to  offer  concessions  to  union  demands  (R.  62-63,  65- 
66).  (Proposition  I,  division  B,  subdiv.  1;  Proposi- 
tion III,  division  C.) 

The  Board  erred  in  holding,  as  a  matter  of  law,  that 
Wards '  ' '  refusal  to  submit  *  *  *  written  countersug- 
gestions"  to  the  Union  demands  evidenced  "a  want  of 
good  faith  and,  hence,  a  refusal  to  bargain"  (R.  65), 
since  the  Act  does  not  require  an  employer  who  has 
stated  his  unwillingness  to  offer  more  than  the  status 
quo  on  given  points,  and  who  has  answered  all  re- 
quests to  explain  the  status  quo,  to  make  a  formal 
written  "countersuggestion".  (Proposition  I,  division 
B,  subdiv.  2;  Proposition  III,  division  6,  subdiv.  3.) 

The  Board  erred,  as  a  matter  of  law,  in  holding  that 

Wards 

"in  thus  relying  simply  on  existing  practice  as  a 
reason  for  not  agreeing  to  union  proposals,  failed 
to  fulfill  its  obligation  to  discuss  freely  and  fully 
their  [the  parties']  respective  claims  and  demands 
and,  when  these  are  opposed,  to  justify  them  on 
reason"   (R.  66) 


for  the  reason  that  the  Act  does  not  require  an  em- 
ployer to  justify  its  position  as  to  Union  demands  to 
the  satisfaction  of  the  Board,  and  the  Act  does  not 
permit  the  Board  to  pass  judgment  upon  the  reason- 
ableness of  an  employer's  position.  (Proposition  I, 
division  B ;  Proposition  III,  division  C,  subdiv.  4,  and 
division  F.) 

9.  The  Board  erred,  as  a  matter  of  law,  in  treating 
arguments  advanced  in  Wards'  brief  before  the  Board 
as  evidence  that  Wards  had  previously  failed  to  bar- 
gain in  good  faith  (R.  63). 

10.  The  Board  erred  in  holding,  as  a  matter  of  law,  that 
Wards 

"violated  its  obligation  to  deal  with  the  Unions  as 
the  exclusive  representatives  of  the  employees"  (R. 
67) 
in  violation  of  Section  8  (5)  of  the  Act  by  its  tele- 
phone messages  to  employees  telling  them  that  the 
plant  would  continue  to  operate  and  their  jobs  be 
open.  (Proposition  III,  division  G.) 

11.  The  Board  erred  in  finding  that  Wards  "demon- 
strated its  refusal  to  bargain  collectively  in  good 
faith"  (R.  62)  because  it 

"refused  *  *  *  to  insert  in  the  contract  with  the 
Warehousemen  a  clause  by  which  the  respondent 
promised   not   to   discriminate    because    of    Union 
membership"   (R.  61) 
for  the  reason  that  such  discrimination,  being  pro- 
hibited by  law,  was  not  a  proper  subject  for  collec- 
tive  bargaining.    (Proposition   III,   division   B,    sub- 
div 4.) 
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12.  The  Board  erred  in  finding  that 

*'the  respondent's  attitude  and  conduct  with  re- 
spect to  the  union's  requests  for  counterproposals 
evidences  a  want  of  good  faith"  (R.  65) 
for  the  reason  that  Wards'  refusal  to  submit  written 
counterproposals  or  to  make  counterproposals  incor- 
porating concessions  does  not  substantially  support 
any  inference  that  Wards  was  unwilling  to  contract 
on  a  basis  acceptable  to  it.  (Proposition  III,  divi- 
sion D.) 

13.  The  Board  erred  in  finding  the  evidence  that 

"although  the  respondent  had  decided  as  early  as 
November  26  to  agree  to  the  Chicago  conference, 
the  respondent  deliberately  postponed  conveying 
this  information  to  the  Unions  until  November  28" 
(R.  66) 

substantially  supported  an  inference  that  Wards  was 
unwilling  to  reach  an  agreement  with  the  Unions  on 
acceptable  terms.   (Proposition  III,  subdiv.  E.) 

14.  The  Board  erred  in  finding  that  Powell,  Wards'  nego- 
tiator, engaged  in  "inconsistent  behavior"  (R,  66-67) 
since  such  finding  is  not  supported  by  substantial 
evidence.  (Proposition  III,  division  F,  subdiv.  1.) 

15.  The  Board  erred  in  inferring  "bad  faith"  from 
Wards'  "repeated  rejection  of  union  proposals  on 
the  general  ground  that  they  were  not  consonant  with 
company  policy  or  practice"  (R.  65-66)  for  the  rea- 
son that  the  insistence  of  an  employer  that  he  will  not 
make  concessions  by  changing  present  practices  does 
not  substantially  support  such  an  inference.  (Propo- 
sition III,  division  D,  subdiv.  4.) 


16.  Even  if  the  record  contained  some  substantial  sup- 
port for  a  finding  that  Wards  failed  to  bargain  col- 
lectively, the  Board  erred  in  appraising  the  evidence 
under  all  or  any  of  the  mistaken  views  of  the  law  cov- 
ered in  the  specifications  numbered  3,  4,  5,  6,  7,  8,  9 
and  10  above.    (Proposition  IV.) 

17.  The  Board  erred  in  finding: 

"that  the  respondent's  refusals  to  bargain  caused 
and  prolonged  the  strike  at  Portland,  which  began 
on  December  7,  1940"  (R.  69) 

for  the  reason  that  the  finding  is  not  supported  by 

substantial  evidence. 

18.  The  Board  erred  in  finding  that  Wards 

"by  stating  to  the  employees  that  'we  are  operating 

tomorrow  as  usual  and  your  job  is  open  for  you  if 

you  want  to  come  in'  was   seeking  to  induce  the 

striking   employees    to   desert   the   Unions   and   to 

abandon  their  concerted  activity"  (R.  74) 

and  in  holding  that,  by  "such  solicitation",  Wards 

"interfered,   restrained   and   coerced  its  employees" 

(R.   74)   in  violation    of   Section  8    (1)    of  the  Act. 

(Proposition  V.) 

19.  The  Board  erred  in  finding  that  Wards 

"is  clearly  responsible  for  McGowan's  coercive 
statements  to  Blackburn,  Fullerton  and  Hough" 
(R.  73) 

for  the  reason  that  such  finding  is  not  supported  by 

substantial  evidence.  (Proposition  V.) 
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SUMMARY  OF  ARGUMENT. 

We  propose  to  show: 

first,  that  the  undisputed  facts  show  that  Wards  bar- 
gained collectively  in  full  compliance  with  the  Act; 

second,  that  the  record  is  devoid  of  any  evidence  which, 
under  a  proper  interpretation  of  the  Act,  would  sub- 
stantially support  any  finding  that  Wards  failed  to 
bargain  collectively. 

third,  even  if  an  intensive  examination  of  the  record 
might  bring  to  light  some  dubious  item  of  evidence 
sufficient  to  support  a  finding  of  failure  to  bargain, 
the  Board's  actual  findings  were  made  under  a  mis- 
conception of  the  Act  and  of  the  legal  effect  of  cer- 
tian  of  Wards'  positions.  A  finding  so  made  can  no 
more  be  permitted  to  stand  than  a  jury  verdict,  even 
though  based  on  substantial  evidence,  when  the  in- 
structions are  erroneous. 

fourth,  no  substantial  evidence  supports  the  finding 
that  Wards  was  responsible  for  any  actions  amount- 
ing to  interference  with  the  exercise  of  rights  guar- 
anteed by  the  Act. 

The  main  issue  is  whether  Wards  bargained  collectively. 
The  first  three  points  outlined  above  all  involve  the  proper 
definition  of  the  duty  to  bargain.  The  first  proposition  to 
be  advanced  in  this  brief  sets  forth  an  analysis  of  the 
character  and  the  extent  of  this  duty.  The  next  four 
propositions  parallel  the  four  points  listed  above. 
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ARGUMENT. 


I. 

The  Order  to  Bargain  Collectively  Must  Be  Set  Aside  Un- 
less Supported  By  Evidence  of  Conduct  Which  Consti- 
tuted Either  a  Refusal  to  Recognize  the  Authority  of 
the  Union,  Or  a  Refusal  to  Discuss  Union  Demands  Suf- 
ficiently to  Avoid  Mutual  Misunderstanding,  Or  a  Re- 
fusal to  Make  Binding  and  Written  Agreements  on  Such 
Terms,  If  Any,  As  Were  Mutually  Acceptable. 

(Arguing  Specifications  of  Error  1,  6,  7,  and  8). 

The  National  Labor  Relations  Act  was  drawn  in  the 
belief  that  if  employees  are  given  the  right  to  organize, 
and  this  right  is  protected  against  employer  interference, 
the  organized  employees,  by  their  ability  to  employ  eco- 
nomic weapons  such  as  a  strike,  will  persuade  their  em- 
ployers to  enter  into  binding  trade  agreements.  Hence 
economic  strife  will  tend  to  lessen.  This  was  the  basis  on 
which  the  inclusion  in  the  Act  of  the  duty  to  bargain  col- 
lectively was  urged  upon  Congress  by  Lloyd  K.  Garrison, 
chairman  of  one  of  the  two  prior  Labor  Boards: 

'*I  think  while  in  many  cases  where  you  jam  to- 
gether an  employer  and  a  union  and  you  say,  'You 
have  got  to  sit  down  and  you  have  got  to  talk'  in 
many  cases  nothing  will  happen.  They  won't  agree, 
cannot  agree;  you  are  going  to  have  a  strike  and  so 
on.  But  in  many  cases  they  will.  And  the  mere  process 
of  saying  to  that  employer,  'You  have  got  to  sit  down 
and  talk'  is  a  salutary  thing  because  in  a  great  many 
cases  it  will  result  to  his  surprise  as  well  as  everybody 
else  in  an  agreement  being  arrived  at." 

(Senate  hearings  on  S.  1958,  74th  Cong.,  1st  Sess., 
Part  2) 


12 

Recognizing  this  as  the  legislative  belief,  the  United 
States  Supreme  Court  has  said : 

"The  theory  of  the  Act  is  that  free  opportunity 
for  negotiation  with  accredited  representatives  of  em- 
ployees is  likely  to  promote  industrial  peace  and  may 
bring  about  the  adjustments  and  agreements  which 
the  Act  itself  does  not  attempt  to  compel." 

NLRB  V.  Jones  S  LaugJilin  Steel  Corp.,  301  U. 
S.  1,  at  p.  45,  57  S.  Ct.  G15,  81  L.  Ed.  893 

These  considerations  almost  automatically  define  the 
extent  of  the  duty  to  bargain  collectively: 

*'The  Act  *  *  *  meant  to  give  to  the  employees 
whatever  advantage  they  would  get  from  collective 
pressure  upon  their  employer;  and  the  question  here 
is  what  are  the  fair  implications  of  that  grant." 

Art  Metals  Constr.  Co.  v.  NLRB,  (2d  cir.),  110 
Fed.  (2d)  148,  at  p.  150 
Because  the  duty  to  bargain  was  imposed  in  order  to 
make  trade  agreements  possible,  a  "fair  implication"  is 
that  the  duty  to  bargain  is  the  duty  to  do  that  which  is 
necessary  before  trade  agreements  on  any  basis  are  possi- 
ble. Tlie  duty  to  bargain  collectively  can  therefore  be 
stated  in  the  terms  of  those  necessities: 

A.  The  duty  to  bargain  collectively  is  no  less  nor  more 
than  the  duty  to  recognize  the  authority  of  the  em- 
ployee representative,  to  participate  in  such  discus- 
sion as  is  necessary  to  avoid  mutual  misunderstand- 
ing, and  to  enter  into  binding  and  written  agree- 
ments on  such  terms,  if  any,  as  are  mutually  accept- 
able. 

These  steps,  without  more,  will  make  the  attainment  of 
a  binding  trade  agreement  possible.  They  will  not  always 
be  enough  to  insure  that  agreement  will  result;  but  they 
are  enough  to  insure  that  mutually  satisfactory  terms  will 
be  discovered  if  they  exist  and  will  be  embodied  in  a  con- 
tract. 
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The  duty  to  bargain  is  no  more  nor  less  than  the  duty 
to  take  these  necessary  steps. 

The  following  analysis  of  all  of  the  court  decisions  up- 
holding findings  by  the  Board  of  failure  to  bargain  shows 
that  in  every  instance  the  finding  was  supported  by  evi- 
dence of  failure  to  do  what  the  definition  here  advanced 
requires  the  employer  to  do. 

1.  The  employer  must  recognize  the  exclusive  author- 
ity of  the  chosen  representatives  of  his  employees 
in  an  appropriate  unit  to  speak  and  contract  on 
behalf  of  all  the  employees  in  the  unit. 

The  legislative  hope  that  binding  trade  agreements 
will  result  from  the  procedure  of  collective  bargaining 
would  be  frustrated  by  a  refusal  to  recognize  the  authority 
of  employee  spokesmen.  For  that  reason  the  duty  to  bar- 
bain  is  expressly  made  "subject  to  the  provisions  of  Sec- 
tion 9  (a)"  which  provides  that  the  choice  of  the  majority 
in  a  proper  unit  is  "the  exclusive  representative  of  all  the 
employees  in  such  unit"  (49  Stat.  453,  U.  S.  C.  A.  Title 
29,  Sec.  159). 

The  duty  to  "recognize"  the  union  as  the  "exclusive 
representative"  of  all  employees  in  the  unit  is  thus  an 
integral  part  of  the  duty  to  bargain. 

A  refusal  to  "recognize"  the  union  may  be  an  express 
one.  On  the  other  hand,  it  may  be  evidenced  by  conduct 
clearly  inconsistent  with  such  recognition,  such  as  at- 
tempts to  make  individual  agreements  with  employees  cov- 
ering subjects  contemporaneously  being  negotiated  with 
the  representatives  of  those  employees,  the  taking  of  uni- 
lateral action  as  to  matters  being  negotiated  without  ad- 
vising the  bargaining  agency,  and  attempts  during  nego- 
tiations to  weaken  the  authority  of  the  union. 
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For  these  reasons,  the  Courts  have  sustained  findings 
of  failure  to  bargain  when  supported  by  evidence  of: 

(a)  An  out-and-out  refusal  to  grant  recognition  to  a 
majority  union: 

NLRB  V.  Moltrup  Steel  Products  Co,,  (3d  cir.), 
121  Fed.  (2d)  612;  NLRB  v.  Louisville  Refining 
Co.,  (6th  cir.),  102  Fed.  (2d)  678  (cert.  den.  308 
U.  S.  568,  60  S.  Ct.  81,  84  L.  Ed.  477);  NLRB  v. 
Piqua  Minissing  Wood  Products  Co.,  (6th  cir.), 
109  Fed.  (2d)  552;  M.  H.  Ritzwoller  Co.  v.  NLRB, 
(7th  cir.),  114  Fed.  (2d)  432,  at  p.  436;  NLRB  v. 
Bachelder,  (7th  cir.),  120  Fed.  (2d)  574,  at  p.  577 
(cert.  den.  314  U.  S.  647,  62  S.  Ct.  90,  86  L.  Ed.  79) ; 

(b)  A  refusal  to  accept  reasonable  proof  of  majority 
status,  or  a  refusal  to  accept  a  reasonable  proce- 
dure to  ascertain  the  facts: 

NLRB  v.  Remington  Rand,  Inc.,  (2d  cir.),  94 
Fed.  (2d)  862  (cert.  den.  304  U.  S.  576,  58  S.  Ct. 
1046,  82  L.  Ed.  1540) ;  NLRB  v.  DaJdstrom  Metallic 
Door  Co.,  (2d  cir.),  112  Fed.  (2d)  756;  NLRB  v. 
Federbush  Co.,  Inc.,  (2d  cir.),  121  Fed.  (2d)  954; 
NLRB  v.  National  Seal  Corp.,  (2d  cir.),  127  Fed. 
(2d)  776,  at  p.  778;  NLRB  v.  New  Era  Die  Co., 
Inc.,  (2d  cir.),  118  Fed.  (2d)  500;  The  Solvay 
Process  Co.  v.  NLRB,  (5th  cir.),  117  Fed.  (2d) 
83  (cert.  den.  313  U.  S.  596,  61  S.  Ct.  1121,  85  L. 
Ed.  1549) ;  NLRB  v.  Texas  Mining  S  Smelting  Co., 
(5th  cir.),  117  Fed.  (2d)  86 

(c)  A  refusal  to  grant  recognition  in  the  mistaken 
belief  that  certification  was  erroneous : 

Southern  Steamship  Co.  v.  NLRB,  (3d  cir.),  120 
Fed.  (2d)  505  (rev'd  on  another  point  314  U.  S. 
594,  62  S.  Ct.  100,  86  L.  Ed.  64) ;  NLRB  v.  Lane 
Cotton  Mills   Co.,    (5th   cir.),    Ill   Fed.    (2d)    814 
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(appeal  dismissed  310  XL  S.  723,  61  S.  Ct.  316,  85 
L.  Ed.  471) ;  NLRB  v.  Calumet  Steel  Div.  of  Borg- 
Warner,  (7th  cir.),  121  Fed.  (2d)  366,  at  pp.  368, 
370 

(d)  A  refusal  to  recognize  a  majority  union  as  a  repre- 
sentative of  employees  other  than  its  own  members : 

National  Licorice  Co.  v.  NLRB,  309  U.  S.  350,  at 
p.  358,  60  S.  Ct.  569,  84  L.  Ed.  799 

NLRB  V.  Sunshine  Mining  Co.,  (9th  cir.),  110 
Fed.  (2d)  780,  at  pp.  786-7,  (cert.  den.  312  U. 
S.  678,  61  S.  Ct.  447,  86  L.  Ed.  1118)  ("a  de- 
claration of  policy  *  *  *  emphasizing  that  re- 
spondent would  'bargain  collectively  *  *  *  only 
to  the  extent  of  their  membership'.")  Bethlehem 
Shipbuilding  Corp.,  Ltd.  v.  NLRB,  (1st  cir.),  114 
Fed.  (2d)  930  (appeal  dismissed  312  U.  S.  710, 
61  S.  Ct.  448,  85  L.  Ed.  1141) ;  NLRB  v.  Moench 
Tanning  Co.,  (2d  cir.),  121  Fed.  (2d)  951;  Hart- 
sell  Mills  Co.  v.  NLRB,  (4th  cir.),  Ill  Fed.  (2d) 
291;  NLRB  v.  Boss  Mfg.  Co.,  (7th  cir.),  107 
Fed.  (2d)  574,  at  p.  577;  Steivart  Die  Casting 
Corp.  V.  NLRB,  (7th  cir.),  114  Fed.  (2d)  849,  at  p. 
853,  (cert,  den.,  312  U.  S.  680,  61  S.  Ct.  449,  85  L. 
Ed.  1119);  McQuay-N orris  Mfg.  Co.  v.  NLRB,  (7th 
cir.),  116  Fed.  (2d)  748,  at  pp.  750,  751  (cert,  den., 
313  U.  S.  565,  61  S.  Ct.  843,  85  L.  Ed.  1524); 
NLRB  V.  Calumet  Steel  Division  of  Borg-Warner 
Corp.,  (7th  cir.),  121  Fed.  (2d)  366,  at  p.  370; 
Wilson  S  Co.,  Inc.  v.  NLRB,  (8th  cir.),  115  Fed. 
(2d)  759;  Continental  Oil  Co.  v.  NLRB,  (10th  cir.), 
113  Fed.  (2d)  473  (cert,  granted  on  another  point, 
311  U.  S.  637,  61  S.  Ct.  72,  85  L.  Ed.  406) 
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(e)  A  refusal  to  recognize  a  labor  organization,  as 
such,  as  the  bargaining  agent: 

NLRB  V.  Griswold  Mfg.  Co.,  (3d  cir.),  106  Fed. 
(2d)  713  (See,  for  the  facts  referred  to  by  the 
Court,  6  NLRB  at  p.  308) ;  Puehlo  Gas  &  Fuel  Co. 
V.  NLRB,  (10th  cir.),  118  Fed.  (2d)  304 

(f)  A  refusal  to  grant  or  to  continue  recognition  in 
the  mistaken  belief  that  a  majority  union  has  lost 
its  right  to  represent  employees  because  of  a  strike 
or  other  reason: 

NLRB  V.  Somerset  Shoe  Co.,  (1st  cir.),  Ill  Fed. 
(2d)  681;  NLRB  v.  Reed  S  Prince  Mfg.  Co.,  (1st 
cir.),  118  Fed.  (2d)  874  (cert,  den.,  313  U.  S.  595, 
61  S.  Ct.  1119,  85  L.  Ed.  1549) ;  NLRB  v.  Highland 
Shoe,  Inc.,  (1st  cir.),  119  Fed.  (2d)  218;  Black  Dia- 
mond Steamship  Corp.  v.  NLRB,  (2d  cir.),  94  Fed. 
(2d)  875  (cert,  den.,  304  U.  S.  579,  58  S.  Ct.  1044, 
82  L.  Ed.  1542);  NLRB  v.  American  Mfg.  Co., 
(2d  cir.),  106  Fed.  (2d)  61  (affirmed  but  modified, 
309  U.  S.  629,  60  S.  Ct.  612,  84  L.  Ed.  988) ;  NLRB 
V.  George  P.  Pilling  S  Son  Co.,  (3d  cir.),  119  Fed. 
(2d)  32;  Oughton  v.  NLRB,  (3rd  cir.),  118  Fed. 
(2d)  486;  NLRB  v.  Chicago  Apparatus  Co.,  (7th 
cir.),  116  Fed.  (2d)  753,  at  p.  758;  Valley  Mould  & 
Iron  Corp.  v.  NLRB,  (7th  cir.),  116  Fed.  (2d)  760, 
at  p.  764  (cert,  den.,  313  U.  S.  590,  61  S.  Ct.  1114, 
85  L.  Ed.  1545) 

(g)  The  negotiation  or  attempted  negotiation  of  in- 
dividual contracts  with  employees  on  terms  incon- 
sistent with  the  demands  presented  by  the  bargain- 
ing agent: 

NLRB  V.  Reed  S  Prince  Mfg.  Co.,  (1st.  cir.), 
118  Fed.  (2d)  874  (cert,  den.,  313  U.  S.  595,  61  S. 
Ct.  1119,  85  L.  Ed.  1549) ;  NLRB  v.  Highland  Shoe 
Inc.,  (1st  cir.),  119  Fed.  (2d)  218;  NLRB  v.  Hop- 
wood  Retinning  Co.,   (2d  cir.),  98   Fed.    (2d)    97; 
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NLRB  V.  American  Mfg.  Co.,  (2d  cir.),  106  Fed. 
(2d)  61  (affirmed  but  modified,  309  U.  S.  629,  60  S. 
Ct.  612,  84  L.  Ed.  988) ;  NLRB  v.  LigMner  Publish- 
ing Corp.  of  Illinois,  (7th  cir.),  113  Fed.  (2d)  621, 
at  p.  625;  Stewart  Die  Casting  Corp.  v.  NLRB, 
(7th  cir.),  114  Fed.  (2d)  849,  at  p.  853  (cert,  den., 
312  U.  S.  680,  61  S.  Ct.  449,  85  L.  Ed.  1119) 

(h)  The  making  of  general  and  unilateral  changes  in 
wages  or  working  conditions  contemporaneously 
with  bargaining  negotiations  without  notice  to  or 
discussion  with  the  bargaining  agent  ("presenta- 
tion of  a  fait  accompli") : 

NLRB  V.  George  P.  Pilling  &  Son  Co.,  (3rd  cir.), 
119  Fed.  (2d)  32;  Great  Southern  Trucking  Co.  v. 
NLRB,  (4th  cir.),  127  Fed.  (2d)  180,  at  p.  186; 
NLRB  V.  Wkittier  Mills  Co.,  (5th  cir.),  Ill  Fed. 
(2d)  474;  NLRB  v.  Gerity  Whitaker  Co.,  (6th  cir.), 
....  Fed.  (2d)  ....,  June  1,  1942  {Per  curiam  opinion; 
facts  set  forth  in  33  NLRB,  No.  78) ;  Inland  Lime 
d  Stone  Co.  v.  NLRB,  (7th  cir.),  119  Fed.  (2d)  20, 
at  p.  22;  Singer  Mfg.  Co.  v.  NLRB,  (7th  cir.),  119 
Fed.  (2d)  131,  at  pp.  136,  137  (cert,  den.,  313  U.  S. 
595,  61  S.  Ct.  1119,  85  L.  Ed.  1549) ;  Wilson  S  Co. 
Inc.  V.  NLRB,  (8th  cir.),  115  Fed.  (2d)  759. 

(i)  Attempting  while  negotiations  are  in  progress  to 
induce  employees  to  leave  the  union,  either  by  di- 
rect solicitation  or  by  disparagement  of  the  union: 
NLRB  V.  Biles  Coleman  Lumber  Co.,  (9th  cir.), 
98  Fed.  (2d)  18,  at  p.  22  (Telling  employees  direct 
that  union  demands  "impossible"  and  workers 
"better  off  if  they  paid  no  heed  to  outside  organ- 
izers"); NLRB  V.  Remington  Rand,  Inc.,  (2d  cir.), 
94  Fed.  (2d)  862  (cert,  den.,  304  U.  S.  576,  58  S. 
Ct.  1046,  82  L.  Ed.  1540)  (Taking  of  strike  vote  by 
employer  to  disprove  union  strike  vote) ;  NLRB  v. 
Acme  Air  Appliance  Co.,  Inc.,  (2d  cir.),  117  Fed. 
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(2d)  417  (Telling  employees  any  contract  would 
be  with  them  and  not  with  union);  NLRB  v.  New 
Era  Die  Co.,  Inc.,  (3d  cir.),  118  Fed.  (2d)  500  (Poll- 
ing employees  on  closed  shop  issue  immediately 
after  request  for  bargaining) ;  NLRB  v.  Schmidt 
Baking  Co.,  (4th  cir.),  122  Fed.  (2d)  162  (Telling 
employees  employer  would  give  them  what  union 
was  asking  on  their  behalf) ;  Great  Southern  Truck- 
ing Co.  V.  NLRB,  (4th  cir.),  127  Fed.  (2d)  180,  at 
p.  186  (A  "continued  campaign  during  the  period 
of  the  negotiations  to  induce  withdrawals  from  the 
Union") ;  NLRB  v.  The  Blanton  Co.,  (8th  cir.),  121 
Fed.  (2d)  564  (Calling  employees'  meeting  to  make 
"final  declaration"  of  policy);  Colorado  Fuel  & 
Iron  Corp.  v.  NLRB,  (10th  cir.),  121  Fed.  (2d)  165, 
at  p.  175. 

(j)    A  refusal  to  negotiate  in  the  mistaken  belief  that 
the  Act  did  not  cover  the  employer's  business: 
NLRB  V.  Fainblatt,  306  U.  S.  601,  59  S.  Ct.  668, 

83  L.  Ed.  1014 
NLRB  V.   Sunshine  Mining   Co.,   (9th   cir.),   110 
Fed.  (2d)  780  (cert,  den.,  312  U.  S.  678,  61  S. 
Ct.  447,  85  L.  Ed.  1118) 

(k)  The  making  of  a  closed  shop  contract  with  a  minor- 
ity union  at  the  time  a  majority  union  requests  bar- 
gaining rights: 

NLRB  V.  National  Motor  Bearing  Co.,  (9th  cir.), 
105  Fed.  (2d)  652 

(1)  Delaying  recognition  while  using  "the  time  thus 
gained  to  coerce  and  intimidate  enough  of  the  mem- 
bers to  withdraw  from  the  union  to  deprive  it  of 
its  majority": 

NLRB  V.  Dixie  Motor  Coach  Corp.,  (5th  cir.),  — . 
Fed.  (2d)  ....,  at  p (May  27,  1942) 
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2.  The  employer  must  accord  the  representatives  of 
his  employees  opportunity  to  present  demands,  to 
support  them  with  discussion,  and  to  learn  the  em- 
ployer's position  with  respect  to  them. 

Agreement  between  employer  and  employees  on  mutu- 
ally acceptable  terms  is  impossible  so  long  as  the  terms 
on  which  the  parties  will  insist  are  unrevealed.  Each 
party  must  be  given  an  opportunity  to  learn  the  terms  on 
which  the  other  party  insists. 

Consequently,  the  employer  must  make  authorized 
spokesmen  available  at  convenient  places  to  participate 
in  oral  discussion  of  demands  for  so  long  as  the  possibili- 
ties of  agreement  have  not  been  fully  explored,  and  these 
spokesmen  must  reveal  the  employer's  position  as  to  em- 
ployee demands,  even  if  that  position  be  no  more  than  a 
refusal  to  agree  to  such  demands. 

Hence  the  courts  have  sustained  findings  of  failure  to 
bargain  because  of  evidence  of: 

(a)  A  refusal  to  meet  and  to  negotiate  otherwise  than 
through  an  exchange  of  letters:  NLRB  v.  P.  Loril- 
lard  Co.,  (6th  cir.),  117  Fed.  (2d)  921  (reversed 
on  another  point,  314  U.  S.  512,  62  S.  Ct.  397,  86  L. 
Ed.  358) 

(b)  A  failure  to  answer  a  request  to  meet  for  collective 
bargaining  purposes  and  a  failure  to  empower  man- 
agement representatives  to  negotiate:  Agwilines, 
Inc.  V.  NLRB,  (5th  cir.),  87  Fed.  (2d)  146  (See  2 
NLRB  1,  at  pp.  15  and  16) 

(c)  A  refusal  to  meet  or  to  deal  with  authorized  rep- 
resentatives: NLRB  v.  Remington  Rand,  Inc.,  (2d 
cir.),  94  Fed.  (2)  862  (cert.  den.  304  U.  S.  576,  58  S. 
Ct.  1046,  82  L.  Ed.  1540) ;  NLRB  v.  The  Blanton 
Co.,  (8th  dr.),  121  Fed.  (2d)  564 
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(d)  A  rejection  of  demands  without  explanation  or  dis- 
cussion : 

NLRB  V.  George  P.  Pilling  d  Son  Co.,  (3d  cir.), 
119  Fed.  (2d)  32;  NLRB  v.  National  Seal  Corp., 
(2d)  cir.),  127  Fed.  776,  at  pp.  777  and  779;  NLRB 
V.  Express  Publishing  Co.,  (5th  cir.),  Ill  Fed.  (2d) 
588,  mod'f  d  312  U.  S.  426,  61  S.  Ct.  693,  85  L.  Ed. 
930  (For  the  facts  in  detail,  see  13  NLRB  at  p. 
1213);  Inland  Lime  d  Stone  Co.  v.  NLRB,  (7th 
cir.),  119  Fed.  (2d)  20,  at  p.  22 

(e)  A  statement  by  an  employer,  after  previously  avoid- 
ing meetings,  and  after  receiving  a  copy  of  union 
demands,  that  "he  had  nothing  to  discuss  at  this 
time":  M.  H.  Ritzwoller  Co.  v.  NLRB,  (7th  cir.), 
114  Fed.  (2d)  432,  at  p.  436 

(f)  A  refusal  "to  negotiate  or  discuss  with  the  union 
questions  involving  the  conditions  of  employment 
and  the  interpretation  of  the  contract  under  which 
the  parties  were  working":  Rapid  Roller  Co.  v. 
NLRB,  (7th  cir.),  126  Fed.  (2d)  452,  at  p.  459 

(g)  A  statement  by  an  employer,  in  refusing  to  agree 
to  negotiate  if  proof  of  majority  offered,  that  "he 
was  opposed  to  a  meeting  with  the  Guild":  NLRB 
V.  Clarksburg  Pub'g  Co.,  (4th  cir.),  120  Fed.  (2d) 
976 

(h)  A  statement  by  an  employer  that  he  would  "not 
discuss  the  scheduling  of  new  rates  except  after 
they  were  put  into  effect":  NLRB  v.  Boss  Mfg. 
Co.,  (7th  cir.),  118  Fed.  (2d)  187,  at  p.  189 

(i)  A  refusal  to  continue  negotiations  unless  charges 
of  unfair  labor  practices  were  withdrawn :  Hartsell 
Mills  Co.  v.  NLRB,  (4th  cir.).  Ill  Fed.  (2d)  291 
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(j)  A  refusal  to  continue  negotiations  in  the  mistaken 
belief  that  an  impasse  has  been  reached:  Jeffery- 
DeWitt  Insulator  Co.  v.  NLRB,  (4th  cir.),  91  Fed. 
(2d)   134  (cert.  den.  302  U.  S.  731,  58  S.  Ct.  55) 

(k)  A  refusal  to  discuss,  or  to  negotiate  regarding,  the 
settlement  of  past  grievances:  NLRB  v.  Bachelder, 
(7th  cir.),  120  Fed.  (2d)  574,  at  p.  577  (cert.  den. 
314  U.  S.  647,  62  S.  Ct.  90,  86  L.  Ed.  79) 

(1)  A  refusal  to  show  what  existing  practices  as  to 
seniority  were:  Singer  Mfg.  Co.  v.  NLRB,  (7th  cir.), 
119  Fed.  (2d)  131  (cert,  den.,  313  U.  S.  595,  61  S. 
Ct.  1119,  85  L.  Ed.  1549) 

(m)  A  refusal  to  negotiate  further  after  a  strike  has 
been  called:  National  Licorice  Co.  v.  NLRB,  309  U. 
S.  350,  at  p.  358,  60  S.  Ct.  569,  at  p.  574,  84  L.  Ed. 
799 

3.  The  employer  must  agree  to  demands  which  are, 
in  fact,  acceptable,  and  must,  if  requested,  embody 
mutually  acceptable  points  in  a  binding,  written 
trade  agreement. 

Prior  to  the  Act,  the  employer  had  the  right  to  fix  the 
terms  of  emplo3rment  unilaterally,  and  to  change  them  as 
he  saw  fit.  These  terms  constituted,  in  effect,  individual 
contracts  of  employment  with  each  employee.  The  Act 
makes  these  terms  the  subject  of  collective,  rather  than 
individual,  agreement  if  the  employees  desire  to  bargain 
collectively.  The  employer  may  still  unilaterally  decide 
the  terms  upon  which  he  will  insist;  but  he  must  be  will- 
ing upon  demand  to  embody  those  terms  in  a  written  and 
signed  contract. 

In  the  absence  of  a  contrary  showing,  the  Board  or 
Courts  may  assume  that  the  terms  presently  in  effect  are 
the  acceptable  terms  which  the  employer  proposes  to  con- 
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tinue.   Hence  such  terms  must  be  embodied  in  a  contract 
on  demand: 

"The  bargaining  agent  *  *  *  demanding  no  more 
as  to  wages,  hours,  and  other  conditions  than  what 
the  employer  has  already  granted  and  proposes  to 
grant,  the  parties  to  the  bargaining  conference  are 
in  agreement." 

NLRB  V.   Knoxville  Puh'g   Co.,    (6th   cir.),   124 
Fed.  (2d)  875,  at  p.  883 
Other  terms,  which  are  in  fact  acceptable,  must  also  be 
included. 

Since  a  statement  in  advance  of  negotiations  of  an  in- 
tent not  to  do  what  the  law  requires  has  the  immediate 
effect  of  discouraging  negotiations,  such  statements  may 
in  themselves  constitute  a  refusal  to  bargain. 

For  these  reasons  a  finding  of  failure  to  bargain  col- 
lectively is  supported  by  evidence  of: 

(a)  A  refusal  to  agree  to  demands  which  were  in  fact 
acceptable : 

NLRB  V.  Highland  Park  Mfg.  Co.,  (4th  cir.),  110 
Fed.  (2d)  632  (Employer  refused  "to  make 
even  an  oral  agreement  regarding  matters  as 
to  which  there  was  no  real  disagreement") 

Globe  Cotton  Mills  v.  NLRB,  (5th  cir.),  103  Fed. 
(2d)  91  (See  6  NLRB  at  p.  466:  employer  re- 
jected proposals  "admitedly  unobjectionable," 
saying  it  "could  see  no  reason  for  an  agree- 
ment") 

Stonewall  Cotton  Mills,  Inc.  v.  NLRB,  (5th  cir.), 
....  Fed.  (2d)  ....  (June  3,  1942)  (For  facts,  see 
36  NLRB  240,  at  p.  263;  employer  refused  to 
agree  to  maintain  present  wage  scale  even  for 
30  days) 

NLRB  V.  Knoxville  Publishing  Co.,  (6th  cir.), 
124  Fed.  (2d)  875  (Refusal  to  contract  as  to 
working  conditions  employer  proposed  to  con- 
tinue) 
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NLRB  V.  Swift  and  Co.,  (6th  cir.),  127  Fed.  (2d) 
30,  at  p.  31  (Employer  objected  to  "clauses 
which  would  embody  existing  company  policy" 
and  refused  "even  to  bind  itself  for  a  single 
day  to  continue  the  existing  forty-hour  week") 

Inland  Lime  S  Stone  Co.  v.  NLRB,  (7th  cir.),  119 
Fed.  (2d)  20,  at  p.  22  (Rejection  of  contract 
in  toto  after  expressing  agreement  "on  sev- 
eral points") 

Singer  Mfg.  Co.  v.  NLRB,  (7th  cir.),  119  Fed. 
(2d)  131,  at  p.  136,  cert,  den.,  313  U.  S.  595, 
61  S.  Ct.  1119,  85  L.  Ed.  1549  ("Petitioner  was 
unwilling  to  contract  with  the  United  to  do  that 
which  it  had  been  in  the  habit  of  doing  before 
United  came  into  the  shop") 

(b)  A  refusal  to  make  any  binding  commitments  with 
respect  to  wages  and  basic  working  conditions: 

NLRB  V.  WestingJiouse  Air  Brake  Co.,  (3d  cir.), 
120  Fed.  (2d)  1004  (Wages  and  other  working 
conditions  "subject  alone  to  the  will  of  the 
company") 

NLRB  V.  Swift  and  Co.,  (6th  cir.),  127  Fed.  (2d) 
30,  at  p.  31  (Employer  "would  not  agree  to 
bind  itself  to  anything  relating  to  wages  and 
hours") 

NLRB  V.  Boss  Mfg.  Co.,  (7th  cir.),  118  Fed.  (2d) 
187,  at  p.  189  ("As  to  matters  covering  wages, 
rates  of  pay,  and  working  conditions,  respond- 
ent stated  it  would  not  agree  to  them  as  these 
would  interfere  with  management") 

Singer  Mfg.  Co.  v.  NLRB,  (7th  cir.),  119  Fed. 
(2d)  131,  at  p.  136  (cert,  den.,  313  U.  S.  595, 
61  S.  Ct.  1119,  85  L.  Ed.  1549)  (The  employer 
"insisted  that  the  contract  should  provide  that 
it  might  change  its  practice  'whenever  in  its 
opinion  such  action  seemed  necessary'  and  re- 
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fused  a  proposal  that  the  agreement  should 
provide  for  continuation  of  existing  practice 
and  modification  thereof  by  either  collective 
bargaining  or  arbitration") 

(c)  An  announcement  in  advance  of  negotiations  that 
the  employer  would  never  operate  under  a  contract : 

NLRB  v.  Somerset  SJioe  Co.,  (1st  cir.),  Ill  Fed. 
(2d)  681 

(d)  A  refusal,  after  agreement  is  reached,  to  incorpo- 
rate such  agreement  in  a  written,  signed  contract: 

H.  J.  Heinz  Co.  v.  NLRB,  311  U.  S.  514,  61  S. 
Ct.  320,  85  L.  Ed.  309;  Betlilehem  Shiphuilding 
Corp.,  Ltd.  v.  NLRB,  (1st  dr.),  114  Fed.  (2d)  930, 
at  p.  941  (cert.  den.  312  IT.  S.  710,  61  S.  Ct.  448, 
85  L.  Ed.  1141);  NLRB  v.  Moench  Tanning  Co., 
Inc.,{2di  cir.),  121  Fed.  {2d)  951;  NLRB  y.  Highla^ 
Park  Mfg.  Co.,  (4th  cir.),  110  Fed.  (2d)  632;  Ft. 
Wayne  Corrugated  Paper  Co.  v.  NLRB,  (7th  cir.), 
Ill  Fed.  (2d)  869;  Wilson  S  Co.,  Inc.  v.  NLRB, 
(8th  cir.),  115  Fed.  (2d)  759;  Continental  Oil  Co. 
V.  NLRB,  (10th  cir.),  113  Fed.  (2d)  473,  at  p.  481 
(cert,  granted  on  another  point,  311  U.  S.  861,  61 
S.  Ct.  72,  85  L.  Ed.  406). 

(e)  An  announcement,  in  advance  of  negotiations,  that 
the  employer  would  not  sign  a  contract: 

NLRB  v.  Sunshine  Mining  Co.,  (9th  cir.),  110 
Fed.  (2d)  780  (cert.  den.  312  U.  S.  678,  61  S.  Ct. 
447,  85  L.  Ed.  1118) ;  NLRB  v.  Hopwood  Retinning 
Co.,  (2d  cir.),  98  Fed.  (2d)  97;  Art  Metals  Constr. 
Co.  v.  NLRB,  (2d  cir.),  110  Fed.  (2d)  148;  NLRB 
v.  National  Seal  Corp.,  (2d  cir.),  127  Fed.  (2d)  776, 
at  p.  779;  Hartsell  Mills  Co.  v.  NLRB,  (4th  cir.). 
Ill  Fed.  (2d)  291;  NLRB  v.  Schmidt  Baking  Co., 
(4th  cir.),  122  Fed.  (2d)  162;  Stonewall  Cotton 
Mills,  Inc.  v.  NLRB,   (5th  cir.),  ....  Fed.    (2d)   .... 
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(June  3,  1942)  (for  the  facts,  see  36  NLRB  240, 
at  p.  259) ;  NLRB  v.  Louisville  Refining  Co.,  (6th 
dr.),  102  Fed.  (2d)  678  (cert.  den.  308  U.  S.  568, 
60  S.  Ct.  81,  84  L.  Ed.  477) ;  NLRB  v.  Boss  Mfg. 
Co.,  (7th  cir.),  118  Fed.  (2d)  187,  at  p.  189;  NLRB 
V.  Calumet  Steel  Division  of  Borg-Warner  Corp., 
(7th  cir.),  121  Fed.  (2d)  366,  at  p.  370;  NLRB  v. 
The  Blanton  Co.,  (8th  cir.),  121  Fed.   (2d)   564. 

Every  decision  upholding  a  finding  of  failure  to  bargain 
has  been  supported  by  evidence  of  conduct  which  falls 
into  one  or  more  of  the  three  categories  outlined  above. 
Sound  reasons,  backed  by  ample  authority,  show  why  the 
duty  cannot  be  broadened.  The  three  obligations  of  the 
employer,  (1)  to  recognize  the  exclusive  authority  of  the 
union,  (2)  to  discuss  terms  and  reveal  positions,  and  (3) 
to  agree  to  demands  or  terms  which  are  in  fact  acceptable, 
thus  comprise  the  duty  to  bargain  as  so  far  enforced  by 
the  Courts. 

Failure  to  observe  any  one  of  these  three  obligations 
would  make  the  attainment  of  a  binding  trade  agreement 
as  contemplated  by  the  Act  absolutely  impossible.  No 
other  conduct  would  necessarily  prevent  agreement,  and 
no  other  conduct  is  consequently  proscribed. 

B.  The  duty  to  bargain  collectively  leaves  the  employer 
with  full  liberty  to  decide  the  terms  upon  which  he 
will  agree. 

(Arguing   Specification   of   Error   8) 

1.  The  duty  to  bargain  collectively  does  not  compel 
an  employer  to  make  concessions  or  changes  in  the 
status  quo  in  answer  to  the  demands  of  employees. 

(Arguing  Specification  of  Error  6) 

The  report  of  the  Senate  Committee  upon  the  proposed 
act  stated: 
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<<  *  *  *  ijijjg  essence  of  collective  bargaining  is  that 
either  party  shall  be  free  to  decide  whether  proposals 
made  to  it  are  satisfactory." 

S.  Rep.  573,  74th  Cong.,  1st  Sess.  (1935),  p.  12 
During  the  debates.  Senator  Wagner  himself  said : 

"It  does  not  compel  anyone  to  make  a  compact  of 
any  kind  if  no  terms  are  arrived  at  that  are  satisfac- 
tory to  him.  The  very  essence  of  collective  bargain- 
ing is  that  either  party  shall  be  free  to  withdraw  if 
its  conditions  are  not  met." 

Cong.    Rec— Senate,   Vol.   79,   No.    101,   p.    7852 
(May  5,  1935) 

Naturally,  then,  the  courts  have  interpreted  the  Act  to 
give  effect  to  the  Congressional  intent: 

"The  Act  does  not  compel  agreements  between  em- 
ployers and  employees.  It  does  not  compel  any  agree- 
ment whatever." 

NLRB  V.  Jones  S  Langhlm  Steel  Corp.,  301  U. 
S.  1,  at  p.  45,  57  S.  Ct.  615,  81  L.  Ed.  893 

By  necessary  logic,  if  the  duty  to  bargain  does  not  com- 
pel the  making  of  agreements  on  a  basis  which  is  not 
satisfactory  to  the  employer,  it  does  not  compel  the  mak- 
ing of  concessions  from  the  status  quo.  During  the  Sen- 
ate debates.  Senator  Walsh  said  of  the  bill: 

"It  anticipates  that  the  employer  will  deal  reason- 
ably with  the  employees,  that  he  will  be  patient,  but 
he  is  obliged  to  sign  no  agreements;  he  can  say,  'Gen- 
tlemen, we  have  heard  you  and  considered  your  pro- 
posals. We  cannot  comply  with  your  request',  and 
that  ends  it." 

Cong.    Rec— Senate,   Vol.    79,   No.    102,   p.    7959 
(May  16,   1935) 
Mr.  Connery,  Chairman  of  the  House  Committee  report- 
ing the  bill,  similarly  explained  the  duty  to  bargain: 

"The  gentlemen  may  say:  'I  will  not  give  you  the 
10  cents  an  hour  increase  you  ask'.  There  is  nothing 
you  can  do  then.    Nobody  asks  that  you  be  made  to 
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give  them  10  cents  an  hour.    This  bill  just  compels 
you  to  deal  with  the  men  collectively.    You  must  sit 
across  the  table  and  talk  things  over  with  them." 
75  Cong.  Eec.  9685  (1935) 
Consistent   with   the   Congressional   intent   evidenced   by 
these    passages,    the    Courts    have    explicitly    held    that 
changes  in  the  status  quo  are  not  compelled. 

In  NLRB  v.  Jones  S  Laughlin  Steel  Corp.,  301  U.  S.  1, 
at  p.  45,  57  S.  Ct.  615,  81  L.  Ed.  893,  the  Supreme  Court 
remarked  that  the  Act  compels  neither  agreements  nor 
"adjustments" 

In  NLRB  v.  Sands  Mfg.  Co.,  306  U.  S.  332,  59  S.  Ct. 
508,  83  L.  Ed.  682,  the  Supreme  Court  held  that  the  em- 
ployer was  under  a  duty  to  bargain  respecting  the  true 
interpretations  of  an  existing  contract.  Nevertheless, 
w^hen  the  employer  "desired  to  operate  its  machine  shop 
in  accordance  with  its  honest  understanding  of  the  con- 
tract" and  "stated  its  views  to  the  committee"  of  its 
employees,  it  did  not  fail  to  bargain,  despite  the  Board's 
finding  that  "it  was  inconceivable  that  the  employees 
would  have  accepted  the  company's  construction  of  the 
contract"  and  that  the  employer 

"realized  that  it  had  no  alternative  but  to  operate 
the  plant  in  the  way  the  men  dictated,  *  *  *  or  keep 
it  closed  entirely,  or  have  a  strike." 
The  Sands  case  thus  holds  that  an  employer,  even  though 
he  knows  a  strike  will  result,  does  not  fail  to  bargain  col- 
lectively when  he  "stands  pat"  on  his  interpretation  of 
an  existing  contract,  or,  in  other  words,  when  he  refuses 
to  grant  a  concession  from  what  he  believes  to  be  the 
status  quo. 

The  Circuit  Courts  have  been  equally  explicit: 

"The  freedom  reserved  to  the  employer  is  freedom 
to  refuse  concessions  in  working  conditions  to  his  em- 
ployees, and  to  exact  concessions  from  them.  *  *  *  " 
Art  Metals  Constr.  Co.  v.  NLRB,  (2d  cir.),  110 
Fed.  (2d)  148,  at  p.  150 
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This  language  was  not  onl}'  quoted  with  approval  in 
NLRB  V.  Highland  Park  Mfg.  Co.,  (4th  cir.),  110  Fed. 
(2d)  632,  at  p.  639,  but  was  quoted  by  this  Court  as  stat- 
ing the  correct  rule  in  NLRB  v.  Sunshine  Mining  Co.,  (9th 
cir.),  110  Fed.  (2d)  780,  at  p.  788  (cert.  den.  312  U.  S. 
678,  61  S.  Ct.  447,  85  L.  Ed.  1118).  Other  holdings  to  the 
same  effect  are  these: 

"A  formal  counterproposal  to  embody  in  a  con- 
tract the  Mills'  then  established  wages  and  hours 
(with  its  outstanding  promise  as  to  shorter  hours), 
and  its  established  policy  as  to  child  labor,  and  sen- 
iority subject  to  circumstances,  would  have  put  be- 
yond question  the  Mills'  willingness  to  complv  with 
the  Act." 

Glole  Cotton  Mills  v.  NLRB,  (5th  cir.),  103  Fed. 
(2d)  91,  at  p.  94 

"It  (the  employer)  was  required  to  meet  its  em- 
ployees with  an  open  mind,  and,  if  it  was  unwilling 
to  do  more  than  maintain  its  present  status,  to  say 
so,  and  to  express  a  willingness  to  have  that  as  the 
agreement  between  them." 

NLRB  V.  Express  Publishing  Co.,  (5th  cir.).  Ill 
Fed.  (2d)  588,  at  p.  589  (mod'f 'd,  but  without 
comment  on  this  point,  312  U.  S.  426,  61  S.  Ct. 
693,  85  L.  Ed.  930) 

"  *  *  *  The  questioned  contract  falls  into  two  gen- 
eral classifications;  one,  the  provisions  requiring  the 
respondent  to  agree  to  wages,  hours,  and  other  con- 
ditions of  employment,  which  did  not  exist  at  the 
time  these  procedures  were  instituted,  nor  exist  at 
the  present  time.  Over  these  the  decree  and  the  stat- 
ute have  no  control." 

NLRB  V.  Knoxville  Puh'g  Co.,  (6th  cir.),  (Jan. 
16,  1942),  124  Fed.  (2d)  875,  at  p.  882 
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''Petitioner  could  not  be  compelled  to  enter  into 
a  contract  which  did  not  reduce  wages  or  which 
bound  it  not  to  make  a  reduction  in  the  future. ' ' 

Singer  Mfg.  Co.  v.  NLRB,  (7th  cir.),  119  Fed. 
(2d)  131,  at  p.  137  (cert,  den.,  313  U.  S.  595, 
61  S.  Ct.  1119,  85  L.  Ed.  1549) 

If  the  duty  to  bargain  does  not  compel  an  employer  to 
make  concessions,  a  finding  of  failure  to  bargain  collec- 
tively cannot  be  supported  by  evidence  of  a  refusal  or 
failure  to  make  concessions.  An  order  to  bargain  sup- 
ported only  by  evidence  of  a  failure  to  make  concessions 
is  nothing  more  nor  less  than  an  order  to  make  conces- 
sions. This  the  law  does  not  permit. 

2.  The  duty  to  bargain  collectively  does  not  compel 
an  employer  to  make  any  formal  counterproposals 
to  union  demands  so  long  as,  by  explanation  of  his 
position  in  answer  to  union  demands  or  otherwise, 
he  makes  known  the  terms  on  which  he  will  insist. 
(Arguing  Specification  of  Error  7) 

Some  of  the  decisions  refer  to  the  making  of  "coun- 
terproposals". The  word  "counterproposal"  may  mean 
different  things  to  different  people:  (a)  counter-demand; 
(b)  an  offer  of  a  compromise  or  concession;  or,  (c) 
simply  an  exposition  of  the  terms  on  which  the  bargainer 
will  insist. 

Since  the  Act  does  not  require  the  making  of  conces- 
sions, an  employer  is  not  required  to  make  counter-pro- 
posals which  are  concessionary  in  character.  Likewise, 
the  Act  does  not  require  an  employer  to  make  counter- 
demands  upon  his  employees.  However,  the  Act  does  re- 
quire an  employer  to  explain  his  position.  In  this  last 
sense,  and  in  this  sense  alone,  the  Act  may  be  said  to 
compel  "counterproposals". 
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If,  therefore,  an  employer  makes  known  the  terms  on 
which  he  will  insist,  he  has  made  known  his  "counter- 
proposal". The  law,  of  conrse,  does  not  care  whether  the 
employer  so  labels  his  statements  of  position;  tlie  law  is 
concerned  only  with  the  substance  of  what  he  does.  The 
law  is  concerned  solely  with  the  avoidance  of  misunder- 
standing, and  that  is  fully  avoided  if  the  employer  com- 
municates his  terms. 

Nor  is  the  law  concerned  with  tlie  form  or  manner  in 
which  the  terms  are  communicated: 

"Of  course,  respondent  was  not  bound  to  make  any 
agreement,  and  technically  it  was  not  bound  to  make 
a  counter  proposal.  *   *  *    " 

NLRB  V.  Express  Piih'g  Co.,  (5th  cir.).  Ill  Fed. 
(2d)  588,  at  p.  589,  (mod'f 'd  on  another  point, 
312  U.  S.  426,  61  S.  Ct.  693,  85  L.  Ed.  930) 
An   employer   may   even   verbally    deny    that    he    has    a 
"proposal"  to  make: 

"In  response  to  the  question  whether  Mr.  Lightner 
made  any  proposal  for  ending  the  difficulty  *  *  *  the 
witness  replied,  'He  made  no  definite  proposal  at  all' 
*  *  *  We  are  of  the  opinion  that  there  is  no  substan- 
tial evidence  to  support  a  finding  that  respondent  had 
refused  to  bargain  collectively  *  *  *  prior  to  the  meet- 
ing of  October  7.  *  *  *  " 

NLRB  V.  Lightner  Pnh'g  Corp.,   (7th  cir.),  113 
Fed.  (2d)  621,  at  p.  625 

Mr.  Justice  Wilbur  expressed  the  same  thought  in  his 
dissenting  opinion  in  NLRB  v.  Carlisle  Lumber  Co.,  (9th 
cir.),  94  Fed.  (2d)  138  (cert,  den.,  304  U.  S.  575,  58  S.  Ct. 
1045,  82  L.  Ed.  1539),  in  discussing  an  issue  not  involved 
in  the  majority  opinion: 

"The  law  does  not  purport  to  require  that  the  col- 
lective bargaining  shall  result  in  an  agreement.  It 
does  require  and  seeks  to  establish  the  right  of  the 
employees  to  bargain  througli  their  chosen  representa- 
tives, and  if  an  agreement  is  arrived  at,  to  'make  a 
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collective  agreement'.  When  the  employer  has  met 
these  representatives  and  listened  to  their  proposi- 
tion, the  employer  is  not  required  to  make  counter 
proposals.  A  refusal  to  make  such  proposals  or  to 
accept  the  proposed  agreement  is  clearly  the  consti- 
tutional right  of  the  employer.  *  *  *  if  made  as  a  re- 
sult of  or  after  meeting  the  representatives  of  the 
employees."  (pp.  150-151.  Italics  added.) 

Both  logic  and  precedent  lead  to  the  same  conclusion. 
When  the  union  demands  a  wage  increase,  and  the  em- 
ployer says  "no",  his  failure  to  offer  a  compromise  sup- 
ports the  presumption  that  he  proposes  to  continue  the 
existing  wage  rates.  Presuming,  also,  as  the  law  does, 
that  the  employer  intends  to  obey  the  law,  he  has  by  clear 
inference  stated  the  terms  on  which  he  will  insist  and  has 
made  his  "counterproposals".  He  is  under  a  duty  to 
explain  what  the  status  quo  is,  but  he  is  not  compelled  to 
offer  more,  and  he  is  presumed  to  offer  that. 

3.  The  duty  to  bargain  collectively  does  not  imply  a 
power  in  the  Board  or  the  Courts  to  pass  judg- 
ment on  the  reasonableness  of  the  terms  which  the 
employer  is  willing  to  accept. 

The  Senate  Committee  report  said  explicitly: 

"The  committee  wishes  to  dispel  any  possible  false 
impression  that  this  bill  is  designed  to  compel  the 
making  of  agreements  or  to  permit  governmental 
supervision  of  their  ter7ns". 

S.  Rep.  573,  74th  Cong.,  1st  Sess.   (1935),  p.  12. 
(Italics  added) 
Senator  Wagner  said  the  same  thing:  Cong,  Rec,  Vol.  79, 
No.  101,  p.  7852  (May  5,  1935).    Senator  Walsh,  support- 
ing the  bill  during  debate,  said: 

''The  bill  does  not  go  beyond  the  office  door.  It 
leaves  the  discussion  between  the  employer  and  the 
employee,  and  the  agreements  which  they  may  or  may 
not   make,   voluntary   and  with   that   sacredness   and 
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solemnity  to  a  voluntary  agreement  with  which  both 
parties  to  an  agreement  should  be  enshrouded.  *  *  * 
''What  happens  behind  those  doors  is  not  inquired 
into  and  the  bill  does  not  seek  to  inquire  into  it." 
Cong.  Rec,  Vol.  79,  No.   102,  p.  7959   (May  16, 
(1935)    (Italics  added) 
The  debates  in  the  House  evidence  a  similar  intent.   {Cf. 
the   remarks   of   Representatives    Griswold   aand   Walsh, 
79  Cong.  Rec,  1935,  pp.  9682  and  9711.) 

The  Courts  have  interpreted  the  Act  in  accordance  with 
the  Congressional  intent  so  evidenced.  Upon  charges  of 
violating  an  order  to  bargain  collectively,  the  Fifth  and 
Sixth  Circuit  Courts  of  Appeals  have  said: 

"The  respondents  did  not  ask  a  single  thing  of  the 
union  that  it  could  not,  if  it  wanted  to,  have  agreed 
to.  The  same  thing  is  true  of  the  demands  of  the 
union  made  upon  the  respondents.  It  is  not  for  us  to 
determine  whether  the  proposals  of  the  union  or 
tJiose  of  the  respondents  would  have  been  best  for  em- 
ployer and  employee." 

NLRB  v.  Whittier  Mills  Co.,  (5th  cir.),  123  Fed. 
(2d)  725,  at  p.  728  (Italics  added) 

"Neither  the  statute  nor  the  present  decree  require 
respondent  to  make  a  collective  contract  hiring  indi- 
viduals on  any  terms  other  than  it  may  by  unilateral 
action  determine.  *  *  *  " 

NLRB   v.   Knoxville   Pub'g   Co.,    (6th   cir.),    124 
Fed.  (2d)  875,  at  p.  883 

"To  sustain  this  petition  and  issue  a  contempt  or- 
der under  this  record  could  mean  only  one  thing,  in 
effect,  that  the  respondents  were  found  in  contempt 
for  not  agreeing  to  the  check  off,  because  it  was  upon 
this  rock  that  the  negotiations  finally  split.  It  was 
because  of  this  that  the  union  broke  off  and  refused 
to  continue  negotiations.  The  law  does  not  authorize 
the  Board  or  us  to  make  collective  bargaining  con- 
tracts nor  to  prescribe  what  shall  be  written  in  them." 
NLRB  v.  Whittier  Mills  Co.,  (6th  cir.),  123  Fed. 
(2d)  725  at  p.  728 
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This  is  the  only  possible  holding  consistent  with  the  in- 
tent of  Congress.  This  is  the  only  possible  holding  con- 
sistent with  the  philosophy  well  stated  by  this  Court  in 
the  following  passage: 

"The  National  Labor  Relations  Act  was  not  in- 
tended to  empower  the  Board  to  substitute  its  judg- 
ment for  that  of  the  employer  in  the  conduct  of  his 
business.  *  *  *  The  Act  does  not  vest  in  the  Board 
managerial  authority." 

NLRB  V.  Union  Pacific  Stages,  (9th  cir.),  99  Fed. 
(2d)  153,  at  p.  177 

The  Act  leaves  to  the  employer  full  liberty  to  decide 
what  terms  he  will  insist  upon  in  his  bargaining  with  his 
employees.  This  liberty  marks  the  limits  of  the  duty  to 
bargain.  The  duty  to  bargain  is  to  recognize  the  union, 
to  negotiate  with  it,  and  to  agree  if  mutually  acceptable 
terms  are  discovered;  the  duty  is  to  do  nothing  or  say 
nothing  which  would  make  agreement  on  those  terms  im- 
possible. The  employer  is  under  no  duty  to  agree  to  un- 
acceptable terms,  and  his  failure  to  do  so  is  no  evidence 
of  a  failure  to  bargain,  whatever  opinion  the  Board  may 
have  as  to  the  reasonableness  of  the  employer's  position. 

C.  The  "good  faith"  which  the  duty  to  bargain  collec- 
tively is  sometimes  stated  to  involve  does  not  en- 
large the  scope  of  the  duty. 

1.  The  "good  faith"  to  which  the  Courts  have  re- 
ferred is  no  more  nor  less  than  a  willingness  to 
enter  into  a  binding  trade  agreement  on  mutually 
acceptable  terms  if  any  are  discovered. 

The  Courts  have  sometimes  said  that  the  duty  to  bar- 
gain must  be  performed  "in  good  faith".  While  "good 
faith",  without  further  definition,  is  a  nebulous  concept, 
the  Courts  mean  something  quite  specific:  "negotiate  in 
good  faith  with  the  view  of  reaching  an  agreement  if 
possible"  {NLRB  v.  Highland  Park  Mfg.  Co.,  (4th  cir.), 
110  Fed.   (2d)   632,  at  p.  637),  "negotiate  in  good  faith 
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with  the  view  of  reaching  an  agreement"  {NLRB  v.  P. 
Lorillard  Co.,  (6th  cir.),  117  Fed.  (2d)  921,  at  p.  924); 
"negotiate  in  good  faith  with  the  purpose  of  coming  to 
an  agreement  if  possible"  {Continental  Oil  Co.  v.  NLRB, 
(10th  cir.),  113  Fed.  (2d)  473,  at  p.  480). 

What  is  prohibited  is  a  "mind  *  *  *  hermetically  sealed 
against  the  thought  of  entering  into  an  agreement"  or 
"a  fixed  intention  not  to  agree  with  any  proposal,  irre- 
spective of  whether  the  proposed  terms  were  otherwise 
acceptable"  {NLRB  v.  Boss  Mfg.  Co.,  (7th  cir.),  118  Fed. 
(2d)  187,  at  p.  189). 

The  "good  faith"  thus  required  of  an  employer  in  bar- 
gaining is  no  more  nor  less  than  an  intention  or  willing- 
ness to  discover  what  terms,  if  any,  are  mutually  accept- 
able, and  to  contract  on  the  basis  of  such  terms. 

2.  The  only  conduct  which  would  support  an  infer- 
ence that  the  employer  was  unwilling  to  contract 
on  mutually  acceptable  terms  is  conduct  which 
would  amount  in  any  event  to  a  breach  of  the  obli- 
gation as  already  defined. 

"Good  faith",  so  defined,  does  not  enlarge  the  field  of 
evidence  which  is  substantial  enough  to  support  a  finding 
of  failure  to  bargain. 

Good  faith,  as  an  intent  not  to  agree  on  any  terms,  must 
be,  unless  expressly  stated,  at  most  an  inference.  Before 
any  inference  can  be  drawn  by  an  administrative  body, 
evidence  must  be  introduced 

"affording  a  substantial  basis  of  fact  from  which 
the  fact  in  issue  can  be  reasonably  inferred.  *  *  * 
Substantial  evidence  is  more  than  a  scintilla,  and 
must  do  more  than  create  a  suspicion  of  the  existence 
of  the  fact  to  be  established." 

NLRB  v.  Columbian  Enameling  S  Stamping  Co., 
306  U.  S.  292,  at  p.  300,  59  S.  Ct.  501,  83  L.  Ed. 
660 
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Furthermore,  in  all  litigation,  whether  civil  or  criminal, 
the  law  starts  with  the  presumption  that  every  man  has 
obeyed  it;  Bank  of  the  U.  S.  v.  Dandridge,  12  Wheat.  (U. 
S.)  64,  at  pp.  69  and  70. 

Under  these  circumstances,  evidence  of  conduct  in  which 
an  employer  has  the  liberty  to  engage  cannot  amount  to 
a  "substantial  basis  of  fact"  from  which  an  illegal  intent 
"can  be  reasonably  inferred". 

If  an  intent  or  willingness  to  agree  is  required  by  the 
Act,  the  law  will  presume  that  an  employer  possesses 
such  an  intent  or  willingness  unless  substantial  evidence 
to  the  contrary  is  advanced.  The  only  evidence  which 
would  reasonably  support  a  contrary  inference  would  be 
evidence  of  conduct  clearly  inconsistent  with  such  pre- 
sumed willingness  to  agree. 

The  only  conduct  which  would  be  inconsistent  with  the 
presumption  of  a  willingness  to  contract  on  acceptable 
terms  would  be  conduct  which  amounted  to  a  refusal  to 
take  some  steps  necessary  to  such  agreement.  If  the  rec- 
ord shows  recognition  of  the  exclusive  authority  of  the 
union,  full  exposition  of  the  terms  on  which  the  employer 
will  insist,  and  acquiescence  in  terms  mutually  acceptable, 
the  record  has  excluded  the  possibility  that  the  employer 
has  by  his  conduct  made  agreement  impossible. 

This  argument  has  judicial  sanction  as  well  as  logic  to 
support  it.  Evidence  of  conduct  which  is  no  more  than 
the  exercise  of  the  liberty  left  to  the  employer  by  the  Act 
to  decide  unilaterally  upon  the  terms  which  will  be  ac- 
ceptable to  him  has  been  held  insufficient  to  support  an  in- 
ference   of   "bad    faith": 

"Respondent  rejected  this  article  in  its  entirety. 
It  was  not  compelled  to  contract  for  an  increase  in 
the  salary  of  its  employees  and  no  inference  of  bad 
faith  can  be  drawn  from  this  rejection." 

NLRB   V.   Knoxville   Puh'g   Co.,    (6th   cir.),   124 
Fed.   (2d)   875,  at  p.  880 
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Logically,  then,  the  only  evidence  which  would  sub- 
stantially support  a  finding  of  lack  of  good  faith  is  evi- 
dence of  conduct  which  would  constitute  a  breach  of  the 
duty  as  we  have  already  defined  it. 

II. 

The  Order  to  Bargain  Collectively  Must  Be  Set  Aside  Be- 
cause the  Undisputed  Facts,  As  Found  By  the  Board, 
Show  Affirmatively  That  Wards  Fulfilled  Its  Duty  to 
Bargain  Collectively. 

(Arguing  Specifications  of  Error  1  and  2) 

If  the  definition  of  the  duty  to  bargain  which  is  here 
advanced  be  the  correct  one,  then  the  very  facts  found 
by  the  Board  demonstrate  affirmatively  that  Wards  fully 
performed  its  duty  to  bargain  collectively. 

A.  Wards  recognized  the  exclusive  authority  of  the 
Unions  to  speak  and  contract  on  behalf  of  all  Wards' 
employees  in  the  proper  units. 

Wards  never  challenged  the  Warehousemen's  majority 
after  certification.  As  to  the  Clerks,  while  Wards  had  not, 
at  the  time  of  the  negotiations,  recognized  the  propriety 
of  the  unit  claimed,  it  had,  in  the  words  of  the  Board, 
"negotiated  jointly  with  the  Retail  Clerks  and  the  Office 
Employees'  Union"  (K  29-30)  and 

"During  the  negotiations  the   respondent  did  not 
dispute,    and    in    fact   accepted,    the     majority   claim 
made  by  the  Retail  Clerks"  (R.  32). 
Wards'  good  faith  is  borne  out  by  its  willingness  to  forego 
proof  of  majority: 

"The  respondent  agreed  to  accept  the  Retail 
Clerks'  statement  that  it  represented  a  majority  of 
the  clerks"   (R.  35). 

(Note  that,  despite  the  dispute  over  the  proper  unit, 
no  question  of  representation  was  raised  even  after  the 
strike  had  taken  place,  and  a  majority  of  the  Clerks 
had  remained  at  work:  Ward's  Ex.  21,  R.  750). 
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B.  Wards  entered  into  a  full  discussion  of  Union  de- 
mands, explained  its  own  position,  made  known  the 
terms  on  which  it  would  insist,  and  participated  in  a 
discussion  full  enough  to  avoid  the  possibility  of  any 
misunderstanding. 

Barr's  instructions  to  Powell  on  October  11  were 

"We  stand  ready  to  discuss  with  the  Union  each 
of  their  demands  and  to  explain  clearly  and  frankly 
the  Company's  position  in  regard  to  each  demand. 
You  may  further  tell  the  Unions  that  they  can  con- 
sider your  statement  of  the  Company's  position  as 
a  counterproposal  if  they  desire;  *  *  *  "  (R.  35;  see 
R.  626-7). 

Again,  on  November  22,  Barr  wrote  Powell: 

"Bargain  in  good  faith.  State  the  Company's  posi- 
tion on  the  points  raised  honestly  and  frankly.  Your 
statement  of  position  may  or  may  not,  contain  what 
might  be  considered  a  counterproposal"  (R.  45;  see 
R.  736). 

The  Board's  findings  show  that  Powell  carried  out  his 

instructions  faithfully. 

"At  the  October  22  meeting,  the  parties  got  no  fur- 
ther than  a  discussion  of  the  union-shop  clause" 
(R.  36). 

Powell  told  Dixon  of  the  Clerks: 

"*  *  *  Our  counterproposal  would  be  that  the  work 
of  organizing  the  emplovees  be  done  by  the  Union" 
(R.  36). 

On  November  12,  dealing  with  the  Warehousemen, 
"each  of  the  14  articles  was  discussed,  with  Powell  setting 
forth  the  respondent's  position  on  each  article"  (R. 
38).  Powell  "submitted  a  list  containing  the  minimum 
rates  of  wages  then  being  paid  by  the  respondent  to  its 
warehousemen,  and  stated  that  no  changes  would  be  made 
in  the  existing  rates"  (R.  40). 
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On  December  13,  with  both  Unions  present,  Powell 
told  them: 

"that  our  proposal  or  demand  at  present  was  that 
the  picket  lines  be  removed  and  that  the  employees 
be  allowed  to  return  to  work"  (R.  50). 

Powell  added: 

*'nor  did  the  Company  intend  to  make  any  other  de- 
mands on  the  Union"   (R.  50). 

On  December  14th,  Powell,  when  asked  if  he  had  "a 
proposal  to  submit  that  might  provide  a  basis  for  an 
agreement"  replied  that  Wards  "had  nothing  further  to 
submit  than  the  statement  of  its  position  in  regard  to 
each  of  the  proposals  theretofore  submitted"  (R.  51). 
Powell  thus  made  it  clear  that  Wards'  statement  of  posi- 
tion constituted  the  terms  on  which  it  would  insist. 

On  December  16, 

"*  *  *  They  proceeded  to  discuss  the  entire  contract 
proposed  by  the  Warehousemen.  A  similar  procedure 
was  followed  with  respect  to  the  proposed  contracts 
of  the  Retail  Clerks  and  the  Office  Employees' 
Union"  (R.  53). 

The  Board  found: 

"Pursuant  to  its  hypertechnical  approach,  the  re- 
spondent was  willing  to  meet  with  the  Unions  when 
requested,  listen  to   their  demands,   and   explain   its 
position  thereon.  Further  than  that  it  refused  to  do 
*  *  *"  (R.  63). 
Thus   the  Board   admits  that   Wards   participated   in   a 
discussion  which  permitted  both  sides  to  expound  their 
position  fully,  and  which  left  no  room  for  mutual  mis- 
understanding as  to  the  terms  on  which  the  parties  were 
insisting. 
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C.  Wards  agreed  to  demands  which  were,  in  fact,  ac- 
ceptable. 

The   Board   described   the   ending   of   the   last   of   the 

bargaining  session  in  these  words : 

*'At  the  close  of  the  conference,  Ashe  stated  that 
the  clauses  of  the  contracts  to  which  the  respondent 
objected  primarily  were  those  providing  for  any 
union  shop,  any  increase  in  wages,  a  seniority  rule, 
or  any  form  of  arbitration,  and  stated  further:  'We 
aren't  getting  any  place;  we  might  as  well  call  it 
quits'  "  (R.  54). 

Thus  the  substantial  issues  all  involved  demands  for  a 

change  in  the  status  quo. 

The  Board  notes  that,  at  the  meeting  of  November  12, 

*' Powell  did  indicate  tentative  acceptance  of  some 
articles   of  minor  importance  with   certain   modifica- 
tions, particularly  when  the  terms  as  agreed  to  would 
not  conflict  with  the  status  quo"   (R.  38). 
The  Board  thus  recognizes  the  clearly  evidenced  willing- 
ness of  Wards  to  agree  on  status  quo  terms. 

D.  Wards  never  was  asked  to  embody  acceptable  terms 
in  a  written,  signed  contract. 

No  demand  was  ever  made  that  Wards  agree  to  and 
sign  a  contract  embodying  only  acceptable  demands. 
Wards  never  refused  to  do  so. 

E.  Wards'  willingness  to  enter  into  an  agreement  is 
evidenced  by  its  willingness  to  make  concessions 
from  the  status  quo,  which  it  was  not  compelled  by 
law  to  make. 

The  Board  recognizes  this,  but  belittles  it: 

"The  only  concessions  made  by  the  respondent, 
with  possibly  three  exceptions,  were  such  as  would 
not  alter  the  status  quo"   (R.  53). 
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The  Board  in  a  footnote  states  as  to  those  three  ''ex- 
ceptions ' ' : 

"There  was  no  showing  whether  or  not  the  re- 
spondent's agreement  to  these  matters  in  any  way 
altered  the  status  quo"  (R.  53). 
although  reciting  Powell's  testimony  that  "some  minor 
concessions"  were  made.  Obviously,  all  "concessions" 
represent  changes  from  the  status  quo,  and  the  Board's 
quibble  illustrates  the  biased  character  of  its  fact-find- 
ing procedure. 


The  Board's  own  findings  thus  show  affirmatively  that 
Wards  discharged  its  statutory  duty  to  bargain  collec- 
tively. Again  quoting  from  Mr.  Justice  Wilbur's  dissent- 
ing opinion  in  the  Carlisle  Lumber  case: 

"We  have  thus  a  number  of  instances  in  which 
the  respondent  met  with  the  committee  of  the  union 
for  the  purpose  of  discussing  the  propositions  ad- 
vanced by  the  union.  This  is  collective  bargaining 
per  se." 

NLRB  V.  Carlisle  Lumber  Co.,  (9th  cir.),  94 
Fed.  (2d)  138,  at  p.  150,  (cert.  den.  304  U.  S. 
575,  58  S.  Ct.  1045,  82  L.  Ed.  1539). 

As  this  Court  has  pointed  out  elsewhere,  the  provisions 
of  the  Act  are  not  to  be  construed 

"As  compelling  the  acceptance  of  findings  arrived 
at  by  accepting  part  of  the  evidence  and  totally  dis- 
regarding   other    convincing    evidence." 

NLRB  v.  Union  Pac.  Stages,  (9th  cir.),  99  Fed. 
(2d)    153  at  p.   177. 

The  Board's  finding  that  Wards  failed  to  bargain  collec- 
tively either  totally  disregards  these  undisputed  facts 
or  else  is  based  on  a  misunderstanding  of  the  nature  of 
the  duty  to  bargain. 
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III. 

None  of  the  Nine  Respects  in  Which  the  Board  Found 
Wards  Had  Failed  to  Bargain  Collectively  Amount  to 
Substantial  Evidence  of  a  Refusal  By  Wards  Either  to 
Recognize  the  Authority  of  the  Union,  Or  to  Discuss  the 
Union  Demands  Fully,  Or  to  Make  Binding  and  Writ- 
ten Trade  Agreements  on  Acceptable  Terms. 

In  its  "Concluding  Findings"  on  the  bargaining  issue, 
the   Board   said : 

"We  are  of  the  opinion  that  the  respondent  failed 
in  a  number  of  respects  to  comply  with  its  obliga- 
tion to  bargain  collectively"  (R.  58,  59). 
The  seven  succeeding  paragraphs  enumerated  nine  such 
"respects".  Making  the  fair  assumption  that  these  nine 
points  recapitulate  the  strongest  evidence  in  the  record 
on  which  the  Board's  findings  might  be  predicated,  we 
propose  to  show  that  not  one  of  them  substantially  sup- 
ported the  Board's  findings. 

The  first,  second,  sixth,  and  ninth  points  described 
conduct  which  the  Board  regards  as  amounting  to  a  vio- 
lation of  duty  per  se,  while  the  other  points  were  treated 
merely  as  evidence  of  want  of  good  faith.  The  Board's 
final  conclusion,  after  "reviewing  the  whole  congeries  of 
events",  was  that  Wards  did  not  "confer  and  negotiate 
sincerely  *  *  *  with  an  open  mind  and  a  sincere  desire 
to  reach  an  agreement"   (R.  68). 

We  propose  to  show  under  this  proposition  III: 

(a)  that  the  Board  misinterpreted  the  Act  in  holding, 
as  to  its  points  one,  two,  six  and  nine,  that  the 
conduct  to  which  they  refer  constituted  a  breach 
of  duty  per  se; 

(b)  that  the  Board  misconstrued  the  scope  of  the  duty 
imposed  by  the  Act  in  its  appraisal  of  the  evidence 
covered  by  its   nine   points   of   conclusions; 
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(c)  that  none  of  the  nine  points  referred  to  conduct 
which  substantially  supports  any  inference  that 
Wards  lacked  that  good  faith  willingness  to  con- 
tract on  acceptable  terms  which  the  Act  requires. 

A.  The  Board  in  its  first  three  points  erroneously  as- 
sumed that  Wards  was  under  a  duty  to  agree  to  do 
what  the  law  compelled  it  to  do  in  any  event. 
(Arguing  Specifications  of  Error  3,  4,  and  5) 

The  first  respect  in  which  the  Board  found  Wards  to 
be  disobedient  was  that  Wards,  "although  requested  to 
do  so,  did  not  agree  to  embody  understandings  that 
might  be  reached  with  the  Unions  in  signed  contracts" 
(R.  58).  The  phrase  "did  not  agree"  carries  implica- 
tions which  the  facts  do  not  justify.  Wards,  when  twice 
asked  in  advance  of  any  agreement  whether  it  would  sign 
a  written  contract,  merely  replied  that  "the  question  of 
the  form  of  agreement  *  *  *  is  premature"  (R.  34,  59-60, 
and  757).  The  Board  held  this  to  be  per  se  a  violation 
of  the  Act  because  it  was  "tantamount  to  a  refusal  to 
bargain  altogether"  (R.  60). 

The  Board's  second  point  was  that,  while  Wards  of- 
fered to  assert  its  recognition  of  the  Union  in  a  "prelim- 
inary whereas  clause",  it  "refused  to  agree  to  a  clause 
*  *  *  by  which  the  respondent  promised  to  recognize  it 
as  exclusive  representative"  (R.  61,  italics  added).  The 
Board  also  held  this  to  be  a  breach  of  duty  per  se,  con- 
struing the  law  as  placing  on  Wards  an  "obligation  to 
'bind  itself  to  give  exclusive  recognition'  "   (R.  61). 

The  Board's  third  point  was  that  Wards'  refusal  to 
insert  in  the  proposed  contracts  a  promise  not  to  discrim- 
inate against  Union  members  because  of  Union  activity 
"demonstrated  its  refusal  to  bargain  collectively"  (R.  62). 
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1.  All  three  promises  which  were  supposedly  refused 
were  promises  to  do  that  which  the  law  compelled 
Wards  to  do  in  any  event. 

In  H.  J,  Heinz  Co.  v.  NLRB,  311  U.  S.  514,  61  S.  Ct. 
320,  85  L.  Ed.  309,  the  Supreme  Court  held  that  under 
the  Act  an  employer  is  no  longer  free  to  refuse  to  em- 
body agreements  reached  in  a  signed  contract  "on  the 
request  of  the  Union"  (311  U.  S.  at  p.  526).  When  Wards 
was  asked  on  December  14  whether  it  "would  be  willing 
to  sign  an  agreement  which  merely  set  out  its  present 
policies  and  practices"  (R.  757),  the  Unions  had  not  in- 
dicated that  they  would  accept  such  terms.  The  question  at 
most  was  a  hypothetical  inquiry  as  to  whether,  under  cir- 
cumstances not  then  appearing  likely  to  occur.  Wards 
would  obey  the  law.  Wards  properly  pointed  out  that  the 
question  was  "premature"  (R.  757).  If  this  be  "a  refusal 
to  agree"  as  the  Board  called  it,  it  was  at  most  a  refusal 
to  agree  in  advance  to  do  what  the  Act  might  later 
command. 

The  so-called  "refusal"  of  Wards  to  "bind  itself  to 
give  exclusive  recognition",  was  also  at  most  the  refusal 
to  agree  to  do  what  the  Act  itself  compelled  Wards  to 
do  through  the  operation  of  sections  8  (5)  and  9  (a), 
and  which  Wards  had  already  done  in  fact. 

Wards  objected  to  an  anti-discrimination  clause,  on 
the  express  ground  that  the  matter  was  "covered  by 
law  and  is  not  a  subject  of  agreement"  (R.  61;  see  R. 
740  and  R.  765).  The  clause  objected  to  added  nothing 
to  the  obligation  unposed  by  section  8   (3)    of  the  Act. 
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2.  The  law  vests  no  right  in,  nor  imposes  any  obliga- 
tion upon,  an  employer  to  bargain  with  respect  to 
the  duties  which  the  law  independently  places  upon 
him,  and  hence  imposes  no  obligation  to  agree  to 
do  what  the  law  compels  him  to  do  in  any  event. 

Obviously,  duties  imposed  upon  an  employer  by  law, 
which  he  must  in  any  event  perform,  and  which  he  has 
not  unilaterally  and  voluntarily  determined  to  be  satis- 
factory, are  not  terms  to  be  arrived  at  by  negotiation 
or  bargaining.  Asking  an  employer  to  agree  to  do  what 
he  is  already  bound  to  do  is  patently  absurd. 

The  Fifth  Circuit  Court  of  Appeals  has  said: 

"  *  *  *  The  subject  matter  of  collective  bargaining 
is  rates  of  pay,  wages,  hours  of  employment,  or 
other  conditions  of  employment.  A  refusal  to  bar- 
gain about  legislative  policies  and  other  generalities 
is  not  included.' 

Glohe  Cotton  Mills  v.  NLRB,  (5th  cir.),  103  Fed. 
(2d)  91,  at  p.  94. 
In  McQuay-N orris  Mfg.  Co.  v.  NLRB,  (7th  cir.)  116  Fed. 
(2d)  748,  at  p.  751,  (cert,  den.,  313  U.  S.  565,  615  S.  Ct. 
843),  85  L.  Ed.  1524),  the  Seventh  Circuit  Court  of  Ap- 
peals was  very  explicit: 

"In   the   first   place,   the    recognition    required   by 
9  (a)  is  not  a  bargaining  matter,  as  petitioner  sought 
to  make  it." 
This  is  the  very  case  which  the  Board  cites  as  authority 
for  its  contention  that  Wards  was  under  a  legal  obliga- 
tion to   "bind  itself"  to   recognize  the  Union    (R.   57)! 

A  reasonable  man,  entering  into  a  contract,  would 
object  to  cluttering  it  with  unnecessary  clauses  promis- 
ing to  do  what  will  have  to  be  done  in  any  event.  The  Act 
did  not  contemplate,  nor  does  it  compel,  the  making  of 
agreements  which  do  not  help  to  stabilize  the  terms  and 
conditions  of  employment. 
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B.  The  Board's  first  three  points  as  to  Wards'  sup- 
posed refusals  to  agree  to  do  what  the  law  compelled 
it  to  do  furnish  no  support  for  an  inference  that 
Wards  was  unwilling  to  contract  with  the  Unions  on 
the  basis  of  mutually  acceptable  terms. 

1.  No  inference  that  Wards  was  unwilling  to  embody 
agreements  reached  in  a  written  contract  or  that 
Wards'  public  announcement  that  it  would  do  so 
was  untrue  can  be  drawn  from  Wards'  insistence 
that  the  question  of  the  form  of  any  contract  was 
premature  before  a  meeting  of  minds  had  occurred. 

The  only  two  times  the  question  of  a  written  contract 
was  raised  were  (a)  on  September  19,  (R.  58)  before 
acceptance  of  the  claim  of  the  Clerks  to  represent  a 
majority  on  October  7th  (R.  679) ;  and  (b)  on  December 
14,  (R.  757 — not  on  Dec.  16,  as  stated  by  the  Board,  R. 
58),  after  charges  of  failure  to  bargain  had  already  been 
filed  (R.  273  and  R.  1).  The  question  was  obviously 
"premature"  on  September  19;  and  was  obviously  asked 
on  December  14  for  the  purpose  of  entrapment.  Wards' 
answer  on  December  14  simply  reflects  Wards'  realiza- 
tion that  the  question  was  not  asked  by  the  Unions  in 
good  faith,  since  it  related  to  status  quo  terms  which 
the  Union  had  consistently  rejected. 

Even  if  it  stood  alone.  Wards'  conduct  in  no  way  sug- 
gested that  Wards  was  unwilling  to  sign  a  contract  if 
mutually  acceptable  terms  were  agreed  upon,  and  if  the 
Union  then  requested  it.  Conduct  not  dissimilar  has  been 
approved  by  the  Board  itself: 

"We  believe,  however,  that  where  further  negoti- 
ations are  contemplated,  it  is  not  inconsistent  with 
the  duty  imposed  by  the  Act  to  decline  to  enter  into 
a  written  contract  prior  to  the  reaching  of  an  accord 
as  to  all  the  basic  terms  then  the  subject  of  con- 
sideration." 

In  re  Allied  Yarns  Corp.,  26  NLRB,  at  p.  1451. 
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On  the  other  hand  the  presumption  that  Wards  intended 
to  obey  the  law  is  corroborated  by  other  uncontradicted 
evidence  in  the  record: 

(a)  Powell  wrote  on  November  13  to  Barr,  mentioning 

"the  Court  decisions  which  require  that  an  em- 
ployer is  obligated  to  sign  an  agreement  where 
he  has  reached  a  verbal  agreement  with  the  Un- 
ion" (K.  744) 
and  questioning  whether  the  same  logic  required 
the  submission  of  counterproposals  in  writing. 

(b)  During  the  negotiations  Wards  discussed  the  form 
and  wording  of  a  possible  agreement  at  great 
length.  Powell's  repeated  suggestions  that  Union 
recognition  be  recited  in  a  preamble  rather  than 
set  forth  as  an  article  in  the  agreement  (R.  737, 
761-2,  556)  are  meaningless  if  a  written  contract 
were  not  contemplated.  Powell  also  suggested 
verbal  changes  in  several  of  the  proposed  con- 
tracts (R.  556,  557,  558,  531,  533,  738,  739,  741, 
762,  764,  766,  768,  769),  Powell  objected  to  cer- 
tain clauses  only  "as  written"   (R.   146). 

(c)  Some  time  before  the  hearing.  Wards  published 
a  newspaper  notice  affirming  its  willingness  to  re- 
duce any  agreement  reached  to  written  form 
(Ward's  Ex.  11,  R.  651).  The  Board  omits  to 
mention  this  imdisputed  fact  in  its  findings. 

(d)  Wards  signed  a  contract  with  another  A.  F.  of 
L.  union  at  another  location  shortly  after  negotia- 
tions at  Portland  had  reached  an  impasse  (R.  705). 
Wards  had  no  policy  against  signed  agreements. 

In  the  face  of  these  uncontradicted  facts,  any  inference 
that  Wards,  because  it  insisted  that  the  form  of  any 
agreement  was  "premature",  was  negotiating  "with  its 
mind  hermetically  sealed  against  the  thought"  of  enter- 
ing into  a  signed  agreement  is  absurd. 
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2.  Even  if  the  Board  could  infer  that  Wards  did  not 
intend  to  enter  into  a  written  contract,  no  infer- 
ence can  be  drawn  that  such  intent  affected  the 
negotiations  in  any  manner;  nor  could  any  infer- 
ence be  drawn  that  Wards  was  unwilling  to  agree 
on  acceptable  terms. 

The  law  never  punishes  a  state  of  mind  alone,  but  it 
punishes  conduct  resulting  from  or  associated  with  that 
state  of  mind.  The  law  never  punishes  a  man  who  in- 
tends to  steal  a  certain  necklace  should  an  opportunity 
occur  unless  he  actually  avails  himself  of  such  an  oppor- 
tunity; but  the  law  considers  the  animus  furandi  as  one 
of  the  elements  of  the  crime  when  actually  committed. 

Consequently,  the  intent  of  an  employer  not  to  rehire 
an  employee  who  has  testified  against  it  before  the  Board 
does  not  constitute  a  violation  of  Section  8  (4)  of  the 
Act  unless  the  Employer,  acting  upon  his  intent,  actually 
fails  to  rehire  the  employee  when  opportunity  offers: 

"It  is  sufficient  to  say  that  the  employer  was  never 
called  upon  to  make  this  particular  choice,  and  that 
no  unlawful  discrimination  actually  occurred.  The 
National  Labor  Relations  Act  is  not  concerned  with 
hypothesis,  but  with  realities;  it  does  not  seek  to 
prohibit  an  evil  intent  but  unfair  labor  practices." 
F.  W.  Poe  Mfg.  Co.  v.  NLRB,  (4th  cir.)  119  Fed. 
(2d)   45  at  p.  48. 

By  the  same  logic,  the  Act  does  not  punish  an  employer 
for  an  intent  not  to  bargain  unless  he  fails  to  bargain 
when  the  occasion  to  bargain  actually  arises.  Even  if 
Wards  did  not  intend  to  sign  a  written  contract  embody- 
ing the  terms  discovered  to  be  mutually  acceptable,  it 
was  never  called  upon  to  do  so,  nor  did  it  announce 
in  advance  of  negotiations  that  it  would  never  do  so. 
Hence,  a  mere  finding  of  the  existence  of  an  intent  not 
to  do  so  would  not  support  a  finding  that  Wards  had 
failed  to  bargain. 
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Nor  could  the  Board  infer  from  such  an  intent  that 
Wards  also  did  not  intend  to  come  to  any  agreement 
whatsoever.  This  would  be  basing  one  inference  upon 
another  in  the  most  vicious  fashion. 

3.  No  inference  that  Wards  was  unwilling  to  agree 
on  acceptable  terms  can  be  drawn  from  Wards* 
insistence  that  the  fact  of  recognition  should  be 
recited  in  the  preamble  to  the  contract  rather  than 
made  a  subject  of  agreement. 

"  *  *  *  a  signed  contract  or  a  statement  in  writing 
*  *  *  serves  both  as  a  recognition  of  the  union  and 
as   a  permanent  memorial." 

NLRB   v.   Knoxville   Puh'g   Co.    (6th   cir.),    124 
Fed.   (2d)   875  at  p.  882. 
A  fortiori  the  recitation  of  recognition  in  a  preamble  to  a 
contract  serves  the  same  purpose. 

4.  No  inference  that  Wards  was  unwilling  to  agree 
on  acceptable  terms  can  be  drawn  from  Wards'  re- 
fusal to  agree  not  to  discriminate  against  union 
members  for  union  activity. 

(Arguing  Specification  of  Error  11) 

In  holding  that  Wards'  refusal  was  "without  cause" 
and  not  "what  reasonable  and  fair  minded  men  are  ordi- 
narily willing  to  do"  (R.  62),  the  Board  clearly  exceeded 
its  powers  by  attempting  to  pass  judgment  on  the  "rea- 
sonableness" of  Wards'  position. 

In  any  event,  Wards'  position  was,  by  no  test,  unrea- 
sonable. The  Union's  express  reason  for  asking  for  the 
clause  was  so  specious  as  to  make  the  demand  obviously 
insincere;  "a  lot  of  the  Union  members  did  not  know  of 
a  similar  provision  in  the  Wagner  Act"  (R.  765).  No 
one  today  is  so  naive  as  to  believe  that  Unions  conduct- 
ing organization  campaigns  leave  any  employee  unac- 
quainted with  his  rights. 
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C.  The  Board's  fourth,  fifth,  and  sixth  points  are  based 
on  the  Board's  misinterpretation  of  the  duty  to  bar- 
gain as  compelling  Wards  to  offer  concessions  to 
union  demands. 

The  Board  prefaced  its  "Concluding  Findings"  with 
a  definition  of  the  duty  to  bargain  which  revealed  that 
the  Board  believed  that  an  employer  must  be  willing  to 
make  concessions  to  union  demands.  This  second  errone- 
ous interpretation  of  the  law  is  the  basis  of  the  next  three 
criticisms  which  the  Board  directs  against  Wards'  bar- 
gaining tactics. 

1.   The  Board's  express  definition  of  the  duty  to  bar- 
gain includes  a  ''willingness"  to  make  concessions. 

Saying  (R.  54)  that  "the  scope  of  the  duty  appears 
from  our  decision  in  Matter  of  Singer  Mfg.  Co."  (24 
NLRB,  on  p.  444),  the  Board  quotes  the  following  passage 
from  its  opinion  in  the  Singer  case: 

"The  duty  encompasses  an  obligation  to  enter  into 
discussion  and  negotiation  with  an  open  and  fair 
mind  and  with  a  sincere  purpose  to  find  a  basis  of 
agreement  concerning  the  issues  presented"  (R.  55-6). 

To  this  sentence,  the  Board  appended  a  footnote,  saying: 

"Manifestly,  in  explaining  the  possibilities  of  reach- 
ing an  agreement  the  open  and  fairmindedness  and 
sincerity   of    purpose    required   by    the   Act    contem- 
plates   an   interchange    of   ideas,   the    communication 
of   facts   peculiarly   within   the   knowledge   of   either 
party,  personal  persuasion,  and  willingness  to  modify 
demands  in  accordance  with  the  total  situation  thus 
revealed."   (R.  56,  italics  added) 
Obviously,  the  "open  and  fair  mind"  and  "sincere  pur- 
pose"  which   the   Board   would   require   of   an   employer 
must,  in  the  Board's  opinion,  be  demonstrated  by  "a  will- 
ingness  to    modify   demands".     Such    a   willingness    can 
of  course  be  demonstrated  only  by  the  making  of  con- 
cessions. 
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2.  The  Board's  fourth  point,  criticizing  Wards'  sup- 
posed "negative  attitude",  referred  to  Wards'  in- 
terpretation of  the  Act  as  imposing  no  affirmative 
duty  to  offer  concessions  from  the  status  quo. 

Keferring  to  three  statements  by  Wards  as  to  its  in- 
terpretation of  the  duty  to  bargain,  the  Board  said: 

"The  respondent's  declarations  abundantly  disclose 
an  attitude  inconsistent  with  its  obligation  actively 
to   cooperate   with   the   Unions"    (R.   62). 

The  first  declaration  criticized  was:  "It  is  the  union, 
not  the  Company,  which  is  seeking  an  agreement".  This 
statement  is  taken  from  Barr's  answer  of  November  22 
(Ward's  Ex.  18,  R.  733  et  seq.)  to  Powell's  request  for 
guidance  on  the  question  of  counterproposals,  and  fol- 
lowed these  earlier  comments: 

"We  propose  to  fulfill  our  obligation  to  bargain 
with  the  Unions  in  good  faith,  but  this  does  not  pass 
to  us  'the  burden  of  going  forward'.  The  initiative 
continues  to  lie  with  the  union  throughout  the  bar- 
gaining process.  The  only  thing  which  will  change 
our  status  in  this  regard  is  a  change  in  our  relative 
positions  of  such  a  nature  as  to  induce  us  to  seek 
some   concession   from   the   union"    (R.   733-4). 

Barr  obviously  meant  that  the  Unions,  not  the  company, 
were  asking  for  changes  in  the  status  quo.  In  that  sense, 
the  initiative  certainly  lay  with  the  Unions. 

The  second  "declaration"  was  Powell's  supposed  state- 
ment that  "his  conception  of  negotiations  was  that  the 
company  had  no  affirmative  duty  to  do  anything  and  that 
it  was  up  to  the  Union  to  please  the  company"  (R.  62). 
In  the  light  of  Barr's  instructions,  Powell  clearly  was 
referring  to  Wards'  consistent  position  that  it  was  not 
going  to  make  concessions  from  the  status  quo  unless  the 
Union  demands  were  acceptable  to  it.    Certainly  Wards 
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did  assume  the  affirmative  duties  which  the  Act  imposes, 
such   as   recognition   and   negotiation. 

The  third  "declaration"  (R.  62-3)  was  a  passage  from 
Wards'  brief  before  the  Board  setting  forth  the  same 
arguments  as  to  the  nature  of  the  duty  to  bargain  as  are 
set  forth  in  this  brief.  The  Board's  use  of  a  legal  argu- 
ment by  counsel  as  support  for  a  finding  that  the  latter' s 
client  had  acted  wrongly  is  unprecedented. 

3.  The  Board's  fifth  point,  that  Wards  was  "opposed 
to  submitting  to  the  Union's  genuine  counterpro- 
posals", identifies  "genuine  counterproposals" 
with  proposals  of  concessions. 

The  Board  admitted  that  Wards 

"was  willing  to  meet  with  the  Unions  when  requested, 
listen  to  their  demands,  and  explain  its  position 
thereon"    (R.    63). 

But,  to  the  Board,  this  was  not  enough: 

"Further  than  that,  the  respondent  refused  to  go, 
and  it  persisted,  rather,  in  the  view  that  the  obliga- 
tion of  taking  further  steps  rested  upon  the  Unions 
alone.  Thus  the  respondent  was  opposed  to  submit- 
ting to  the  Unions  genuine  counterproposals"  (R. 
63). 

Since  to  "explain  its  position"  on  Union  demands  was 
to  state  the  terms  on  which  Wards  insisted,  the  duty  to 
go  "further  than  that"  by  making  "genuine  counter- 
proposals" was  no  more  nor  less  than  the  duty  to  offer 
concessions  from  the  terms  upon  which  Wards  originally 
insisted. 
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4.  The  Board's  sixth  point,  that  Wards  rejected  un- 
ion demands  because  "they  were  not  consonant 
with  company  policy  or  practice"  is  based  solely 
on  Wards'  insistence  on  the  maintenance  of  status 
quo  terms. 

The  next  paragraph  of  the  Board's  conclusions  reads: 

"Also  illustrative  of  the  respondent's  bad  faith 
in  the  negotiations  is  its  repeated  rejection  of  the 
union  proposals  on  the  general  ground  that  they  were 
not  consonant  with  company  policy  or  practice.  We 
are  satisfied  upon  this  record  that  the  respondent, 
in  thus  relying  simply  on  existing  practice  as  a  rea- 
son for  not  agreeing  to  union  proposals,  failed  to 
fulfill  its  obligation  to  discuss  freely  and  fully  their 
(the  parties')  respective  claims  and  demands  and, 
when  these  are  opposed,  to  justify  them  on  reason" 
(R.   65-6,   italics   added). 

The  Board  could  not  have  meant  that  Wards  did  not 
advance  reasons  why  it  did  not  offer  concessions.  With- 
out attempting  an  exhaustive  analysis,  undisputed  evi- 
dence in  the  record  demonstrates  beyond  the  shadow 
of  a  doubt  that  Powell  spent  much  time  advancing:  (a) 
his  reasons  for  Wards'  opposition  to  the  closed  shop 
(R.  738,  820,  821);  (b)  his  reasons  why  the  nature  of 
the  business  affected  overtime  (R.  738,  763) ;  (c)  his 
reasons  why  the  company  could  not  pay  higher  wages 
(R.  739,  756,  757,  758,  763,  764,  769,  770) ;  (d)  his  reasons 
why  the  company  could  not  agree  to  arbitration  of  dis- 
charges (R.  740,  765) ;  and  (e)  his  reasons,  due  to  the 
nature  of  the  business,  why  the  holiday  pay  demand  had 
to  be  modified  (R.  742,  763). 

Obviously,  then,  the  Board  meant  that  Wards  failed 
"to  fulfill  its  obligation"  because  it  insisted  upon  the 
maintenance   of   existing  practices. 
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D.  The  Board's  fourth,  fifth,  and  sixth  points  furnish 
no  support  for  an  inference  that  Wards  was  unwill- 
ing to  contract  with  the  Union  on  the  basis  of  mu- 
tually acceptable  terms. 

(Arguing  Specification  of  Error  12) 

1.  No  inference  that  Wards  was  unwilling  to  agree 
on  acceptable  terms  can  be  drawn  from  Wards' 
belief  or  assertion  that  it  was  under  no  duty  to 
offer  concessions  to  Union  demands. 

Since  the  record  clearly  shows  that  Wards  took  those 
"affirmative"  steps — recognition,  negotiation,  explana- 
tion, and  discussion — which  the  Act  requires,  what  Wards 
said  as  to  its  interpretation  of  the  Act  is  no  more  at  best 
than  evidence  of  an  intention  not  to  take  other  "affirm- 
ative" steps,  such  as  making  counter-demands  upon  the 
Union  or  offering  concessions  to  the  Union  demands. 
This  intention  is  not  forbidden  by  the  Act,  however  much 
it  may  differ  from  the  Board's  philosophy  of  labor  re- 
lations. 

The  admitted  facts  are,  that  Wards,  while  under  no 
legal  compulsion  to  do  so,  did  in  fact  offer  certain  con- 
cessions,  however  much   the   Board  belittles   them. 

2.  No  inference  that  Wards  was  unwilling  to  agree 
to  acceptable  terms  can  be  drawn  from  Wards' 
belief  that  the  Act  did  not  compel  it  to  label  its 
statements  of  position  as  "counterproposals". 

Barr  instructed  Powell   on   October   11th: 

"*  *  *  explain  clearly  and  frankly  the  Company's 
position  in  regard  to  each  demand.  You  may  fur- 
ther tell  the  Unions  that  they  can  consider  your 
statement  of  the  Company's  position  as  a  counter- 
proposal  if   they   desire"    (R.   626-7). 
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Again,  Barr  told  Powell  on  November  22nd; 


(( *   *    * 


we  should  not  be  unduly  concerned  over 
whether  or  not  our  statement  of  position  contains 
what  might  be  considered  a  counterproposal.  *  *  * 
State  the  Company's  position  on  the  points  raised 
honestly  and  frankly.  Your  statement  of  position 
may  or  may  not  contain  what  might  be  considered 
as   a   counterproposal"    (R.   734). 

Whether  or  not  Wards  ever  labelled  its  position  a 
*' counterproposal",  the  fact  remains,  as  was  pointed  out 
under  Proposition  II,  that  Wards  made  known  to  the 
Unions  the  terms  on  which  it  insisted.  No  inference  of 
"bad  faith"  can  be  drawn  from  the  fact  that  Wards 
may  not  have  called  its  statement  of  position  by  the  name 
of  "counterproposals". 

3.  In  view  of  the  undisputed  evidence  that  the  terms 
on  which  Wards  insisted  were  recorded  in  written 
form  by  the  Union  representatives,  no  inference 
that  Wards  was  unwilling  to  contract  with  the 
Unions  can  be  drawn  from  Wards'  refusal  to  sub- 
mit "counterproposals"  in  writing. 

The  Board  attached  significance  to  Wards'  refusal  to 
give  the  Unions  "a  written  statement  of  terms  which 
would  be  agreeable  to  the  respondent"  (R.  64).  adding 
"The  respondent  has  offered  no  explanation  for  its  re- 
fusal to  submit  *  *  *  written  countersuggestions "  (R. 
65). 

This  last  is  an  absolute  misstatement  of  fact. 

Powell  told  the  Union  on  November  12  that: 

"I  did  not  see  any  point  in  our  submitting  a  writ- 
ten proposal  until  he  could  assure  us  definitely  that 
the  terms  would  be  agreeable"   (R.  743). 
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Powell  then  asked  Barr  for  his  opinion  whether  an  em- 
ployer, who  has  named  his  terms  orally,  must  advance 
them  in  written  form,  adding: 

"It  does  seem  useless  to  present  our  terms  in 
writing  when  we  are  pretty  sure  they  will  not  be  ac- 
cepted"   (R.    744). 

Barr's  reply  was,  as  quoted  by  the  Board: 

"The  purposes  of  bargaining  are  best  served  by 
oral  negotiations.  We  need  not  state  our  position 
to  the  union  in  writing"   (R.  44). 

Wards'  reasons  for  not  submitting  its  terms  in  writing 
were  thus:  (a)  that  no  useful  purpose  would  be  served 
so  long  as  their  prior  rejection  when  stated  in  oral  form 
made  their  acceptance  unlikely;  (b)  that  the  purposes 
of  bargaining  would  best  be  served  by  keeping  the  nego- 
tiations flexible  through  oral  discussion.  This  reasoning 
has  had  the  Board's  own  sanction  in  the  past: 

"Bargaining  in  the  field  of  labor  relations  is  cus- 
tomarily carried  on  over  the  conference  table  at  which 
the  representatives  of  both  parties  confront  each 
other  and  exercise  that  personal  and  oral  persua- 
sion  of   which    they   are   capable." 

Matter  of  P.  Lorillard  Co.,  16  NLRB  684,  at  p. 
696,  enf'd:  NLRB  v.  P.  Lorillard  Co.,  (6th 
cir.),  117  Fed.  (2d)  821  (revd.  on  another  point, 
314  U.  S.  512,  62  S.  Ct.  397,  86  L.  Ed.  358). 

Furthermore,  the  making  of  written  "counterpropos- 
als" would  in  fact  have  served  no  useful  purpose.  The 
Unions  had  it  in  their  power  to  record  the  terms  on  which 
Wards  insisted,  and  did  in  fact  so  record  them.  Board's 
Exhibits  10  and  12  are  copies  of  the  contracts  submitted 
by  the  Unions,  used  by  union  representatives  for  the  pur- 
pose of  keeping  a  written  record  of  Wards'  concessions, 
of  the  subjects  on  which  agreement  had  been  reached,  and 
of  Wards'  position  as  to  the  appropriate  wage  scale  and 
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other  controverted  matters.  The  union  representatives 
had  the  right  and  the  opportunity  to  keep  similar  records 
at  all  the  bargaining  sessions. 

4.  No  inference  that  Wards  was  unwilling  to  contract 
on  the  basis  of  existing  policies  and  practices  can 
be  drawn  from  Wards'  rejection  of  Union  demands 
because  they  were  "not  consonant  with  company 
policy  or  practice". 

(Arguing  Specification  of  Error  15) 

The  Board's  sixth  point  (See  R.  65-6)  in  reality  em- 
phasizes Wards'  good  faith^  because,  by  rejecting  de- 
mands which  changed  the  status  quo  on  the  express  ground 
that  they  did  so,  Wards  clearly  implied  that  it  would  in- 
sist upon  the  status  quo. 

E.  The  Board's  seventh  point  erroneously  assumed  that 
an  employer  is  deprived  by  the  Act  of  the  right  to 
match  dilatory  tactics  of  the  Union  by  similar  tac- 
tics of  his  own,  and  that  a  two  days'  delay  in  nego- 
tiations with  a  Union  which  had  previously  delayed 
three  months  in  presenting  demands  was  evidence  of 
bad  faith. 

(Arguing  Specification  of  Error  13) 

The  next  paragraph  of  the  Board's  conclusions  de- 
scribed "further  evidence"  of  Wards'  supposed  refusal 
to   bargain.    The   first   item   was: 

u*  *  *  Although  the  respondent  had  decided  as 
early  as  November  26  to  agree  to  the  Chicago  con- 
ference, the  respondent  deliberately  postponed  con- 
veying this  information  to  the  Unions  until  Novem- 
ber 28"  (R.  66). 

The  Unions  had  taken  their  own  time  in  presenting 
demands  and  in  meeting  to  discuss  them.  The  Ware- 
housemen, certified  on  August  9,  1940  (R.  119-121),  waited 
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until  November  12,  1940,  to  hold  a  meeting.  Both  Unions 
were  responsible  for  other  delays  in  bargaining  (see  e.  g., 
R.  417,  and  742).  By  dilatory  tactics,  the  Unions  waited 
until  the  beginning  of  the  Christmas  retail  season  to 
present  their  "ultimatum"  or  strike  threat  of  November 
25th,  thus  strengthening  their  economic  weapon,  the  threat 
of  strike. 

The  Act  permits  the  employer  to  meet  the  Union's 
economic  weapons  by  whatever  action  he  feels  neces- 
sary, such  as  closing  his  plant  {NLRB  v.  Sands  Mfg.  Co., 
306  U.  S.  332,  59  S.  Ct.  508,  83  L.  Ed.  669),  or  by  keep- 
ing it  open  and  hiring  new  employees  {NLRB  v.  Mackay 
Radio  S  Telegraph  Co.,  304  U.  S.  333,  58  S.  Ct.  904,  82 
L.  Ed.  1381).  By  the  same  logic,  the  employer  has  the 
right  to  meet  Union  bargaining  tactics  with  similar  tactics. 

Nor  can  the  delay  be  made  the  basis  for  an  inference 
of  "bad  faith".  Wards  did  not  intend  to  make  fur- 
ther concessions  (R.  746).  Wards  had  already  explained 
the  terms  on  which  it  would  insist.  Certainly,  so  long  as 
the  Union  had  rejected  these  terms,  and  Wards  did  not 
plan  further  concessions,  the  delay  is  no  basis  for  infer- 
ring that  Wards  was  unwilling  to  agree  on  the  terms  it 
had  already  offered. 

F.  The  Board's  eighth  point  erroneously  assumed  that 
the  Board  had  the  power  to  pass  judgment  on  the 
reasonableness  of  the  terms  upon  which  Wards  from 
time  to  time  insisted. 

(Arguing   Specification   of   Error   8) 

The  same  paragraph  of  the  Board's  conclusions  which 
discussed  Wards'  two-day  delay  referred  to  Wards'  "in- 
consistent behavior"  (R.  66)  in  supposedly  changing  its 
position  on  three  matters  during  the  course  of  negotia- 
tions. 
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1.  The  Board  misstated  the  undisputed  facts  when  it 
charged  Wards  with  taking  inconsistent  positions 
as  to  Union  demands. 

(Arguing  Specification   of  Error   14) 

The  Board  first  suggested  that  Powell  conceded  less 
than  Barr  instructed  him  to  concede  to  the  Union  de- 
mand for  overtime  pay  for  time  worked  in  excess  of 
five  hours  between  meals  (R.  66-67).  Barr,  while  he  felt 
that  "under  normal  conditions  an  employee  should  not 
be  worked  more  than  five  consecutive  hours",  neverthe- 
less told  Powell: 

"There  may  be   some  peculiar  situation  in   Port- 
land at  which  Article  7  is  aimed,  and  I  would  hesi- 
tate to  express  an  opinion  without  knowing  all  the 
facts"   (R.  630). 
Powell,  as  the  Board  says,  "at  all  times  insisted  that 
the  respondent's  past  policy  of  not  paying  overtime  for 
less  than  six  consecutive  hours'  work  be  followed"   (R. 
67).    Powell's   insistence    on   maintenance    of   the    status 
quo  in  no  way  implied  that  "under  normal  circumstances" 
employees  did  in  fact  work  more  than  five  hours. 

The  Board  next  claimed  that  Barr's  instructions  on 
November  22:  "insist  on  a  no-strike  clause  without  qual- 
ifications or  exceptions"  "repudiated  his  prior  instruc- 
tions to  Powell  to  use  his  own  discretion  in  such  mat- 
ters" (R.  67).  The  facts  were  that  Barr  earlier  told 
Powell  that  the  first  sentence  of  section  11  of  the  Ware- 
housemen's proposed  contract,  prohibiting  strikes,  was 
"a  sentence  which  we  should  probably  insist  upon  being 
included"  (R.  631).  He  added  that  Powell  "should  ex- 
ercise his  own  judgment"  on  the  third  sentence  of  this 
clause  (R.  631).  Powell,  exercising  his  judgment,  ob- 
jected to  the  third  sentence  "as  it  appeared  to  abrogate 
the  Union's  obligation  under  sentence  #1".  He  reported 
the  ensuing  discussion  to  Barr,  and  asked  Barr  for  "any 
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additional  comments  you  may  have  in  regard  to  Article 
11"  (R.  741).  This  evoked  Barr's  instructions  of  No- 
vember 22.    No  "repudiation"  whatsoever  took  place. 

The  third  and  last  instance  concerns  Powell's  state- 
ment on  December  16  that  he  "did  not  believe  we  em- 
ployed persons  such  as  those  mentioned"  (R.  67;  see 
R.  764)  in  Article  6  of  the  Warehousemen's  contract 
covering  special  rates  for  "a  working  foreman,  forelady, 
supervisor,  or  instructor"  (R.  132).  The  Board  sup- 
posed this  to  be  inconsistent  with  a  previous  admission 
on  November  13  that  "we  do  have  working  supervis- 
ors" (R.  739).  The  two  statements  were  not  necessarily 
contradictory  since  (a)  the  facts  might  have  changed  in 
the  intervening  month;  and  (b)  apparently  Wards  did 
not  employ  working  foremen,  foreladies  or  instructors. 

2.  Wards  had  the  right  to  change  its  position  as  to 
union  demands  and  to  withdraw  concessions  at 
any  time  before  agreement  was  reached  and  the 
Board  was  without  power  to  pass  on  the  reason- 
ableness of  such  change  in  position. 

The  duty  to  bargain  is  the  duty  to  agree  to  terms 
which  are  in  fact  acceptable  to  the  employer.  But,  so 
long  as  the  employer  retains  the  liberty  to  decide  what 
terms  are  in  fact  acceptable,  this  duty  does  not  prevent 
an  employer  from  changing  his  mind  in  the  course  of 
negotiations. 

Nor  is  the  Board  empowered  to  examine  into  the  suf- 
ficiency of  the  reasons  for  such  a  change  in  position, 
since  an  inquiry  of  this  character  is  in  essence  an  ap- 
praisal of  the  reasonableness  of  the  employer's  position 
and  beyond  the  powers   of  the  Board. 
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3.  None  of  the  supposed  inconsistencies  supports  any 
inference  of  an  unwillingness  on  the  part  of  Wards 
to  agree  with  the  Unions  on  acceptable  terms. 

The  fact  that  the  positions  taken  were  not  in  truth  in- 
consistent removes  the  basis  for  any  inference  the  Board 
might  otherwise  draw. 

G.  The  Board's  ninth  point  was  based  on  the  errone- 
ous assumptions  that  the  Act  prohibits  an  employer 
from  telling  his  employees  that  his  plant  remains 
open  despite  a  strike  and  that  doing  so  evidences 
a  lack  of  willingness  to  reach  agreement  with  the 
Union  on  acceptable  terms. 

(Arguing  Specification  of  Error  10) 

The  last  point  of  the  Board's  conclusions  charged 
Wards  with  soliciting  strikers  "to  return  to  work  in 
violation  of  Section  8  (1)  of  the  Act".  This  conduct 
the  Board  held  to  be  also  a  per  se  violation  of  Section 
8   (5),  saying: 

"The  respondent  thereby  violated  its  obligation 
to  deal  with  the  Unions  as  the  exclusive  representa- 
tives of  the  employees"  (R.  67). 

1.  Wards  did  not  engage  in  any  solicitation  of  strik- 
ers amounting  to  a  disregard  of  the  Unions'  ex- 
clusive representation  of  Wards'  employees. 

The  day  after  the  strike  began,  Wards'  supervisors 
were  handed  a  list  of  the  names  and  telephone  numbers 
of  their  employees,  with  instructions  to  call  the  em- 
ployees, saying: 

"Since  you  were  not  at  work  today,  I  wanted  to 
let  you  know  that  we  are  operating  tomorrow  as 
usual  and  your  job  is  open  for  you  if  you  want  to 
come  in"   (R.  580). 
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These    instructions    were   as    follows: 

"(When  you  have  made  the  above  statement,  lis- 
ten for  the  employee's  reaction  to  it.  Do  not  make 
any  further  statement  unless  the  employee  asks  some 
question.  It  is  not  possible  to  set  out  all  the  pos- 
sible questions  which  you  may  be  asked,  but  in  an- 
swering the  questions  you  should  confine  yourself 
to  a  repetition  of  the  thought  contained  in  the  quota- 
tion above.  Wlien  questions  are  asked,  you  may 
answer  them  frankly,  but  above  all,  do  not  in  any 
way  insist  that  the  employee  should  come  to  work 
or  intimate  that  their  jobs  will  be  in  danger.  The 
main  purpose  of  this  call  is  to  notify  the  employee 
that  the  plant  is  operating  and  his  job  is  waiting 
for  him  if  he  wants  to  come  in)"   (R.  580). 

The  Board,  discussing  the  8  (1)  charges,  held  that, 
by  merely  making  the  telephone  calls,  Wards 

"was  seeking  to  induce  the  striking  employees  to 
desert  the  Unions  and  to  abandon  their  concerted 
activity"  (R.  74)  and  was  "undercutting  *  *  *  the 
authority  of  the  Unions  to  act  as  the  exclusive  bar- 
gaining agents"  (R.  74). 

The  situation  is  very  similar  to  that  in  Wilson  £  Co., 
Inc.  v.  NLRB,  (7th  cir.),  120  Fed.  (2d)  913,  where  an 
employer  wrote  his  striking  employees,  announcing  a 
reopening,  and  saying  (p.  919) : 

"*  *  *  Those  employees  who  do  not  report  to  work 
at  their  regular  time,  or  furnish  us  some  reasons 
other  than  the  strike,  will  be  assumed  to  have  re- 
signed *  *  *  and  other  persons  permanently  engaged 
to  perform  their  duties." 

The  Seventh  Circuit  Court  of  Appeals  said  (at  p.  919) : 

"The  warning,  if  it  may  be  termed  such,  which 
petitioner  by  this  letter  gave  its  striking  employees 
as  to  what  it  proposed  to  do,  was  concerning  mat- 
ters  within   its    legal   province." 

A  fortiori,  Wards  was  within  its  legal  province  in  merely 

telling  its  employees  the  plant  was  open. 
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2.  Wards  did  not  engsige  in  any  solicitation  of  strik- 
ers evidencing  a  lack  of  good  faith  on  its  part  dur- 
ing negotiations. 

If  Wards  had  the  right  to  advise  its  employees  that 
the  plant  was  open,  the  fact  that  Wards  did  so  cannot 
support  an  inference  of  "bad  faith"  of  any  kind. 

Wards,  when  it  made  these  calls,  did  not  know  which 
of  its  many  employees  not  at  work  was  a  striker,  or  was 
home  ill,  or  was  home  under  a  misapprehension  that  the 
plant  was  closed.  The  units  represented  by  the  striking 
unions  included  only  a  part  of  Wards'  employees;  and 
only  a  part  of  the  employees  in  those  units  were  union 
members. 

The  calls  said  "your  job  is  open  for  you  if  yau  want 
to  come  in"  (italics  added).  The  instructions  were: 
"above  all,  do  not  insist  that  the  employee  should  come 
to  work  or  intimate  that  their  jobs  will  be  in  danger." 
The  calls  neither  threatened  the  employees  nor  offered 
them  inducements.  The  record  does  not  show  that  a  single 
striker  was  induced  to  desert  the  union. 

If  this  be  "solicitation",  so  is  the  mere  keeping  open 
of  a  struck  plant,  which  impliedly  invites  striking  em- 
ployees to  return  to  work. 

H.  None  of  the  Board's  nine  points  were  substantial 
since  none  related  to  matters  which  afforded  any 
serious  or  final  impediment  to  the  reaching  of  an 
agreement. 

Within  the  scope  of  his  freedom  to  refuse  unaccept- 
able terms,  the  employer  has  the  right  to  chaffer  or  hag- 
gle as  well  as  the  duty  to  bargain.  To  hold  that  he  must 
immediately  reveal  his  minimum  terms  is  to  strip  him  of 
the  right  to  chaffer  effectively.  Collective  bargaining 
should  not  be  reduced  to  protocol,  but  should  be  flexible, 
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leaving  botli  parties  free  to  advance  arguments  and  posi- 
tions without  stopping  to  consider  what  inferences  the 
Board  might  possibly  draw  from  every  phrase  or  state- 
ment. 

For  that  reason,  evidence  of  positions  taken  or  state- 
ments made  which  were  not  the  cause  of  a  failure  to  reach 
an  agreement  can  not  support  a  finding  of  failure  to  bar- 
gain : 

"We  do  not  think,  however,  that  Beckerman's  re- 
mark concerning  a  bond  was  advanced  as  a  serious 
and  final  impediment  to  the  consummation  of  a  con- 
tract. Nor  do  we  think  that  the  union  regarded  it  as 
such.  We  are  convinced  that  the  controlling  factor 
in  the  breakdown  of  the  negotiations  was  the  inability 
of  the  parties  to  agree  upon  substantive  terms.  Ac- 
cordingly we  shall  dismiss  the  complaint." 

In  re  Beckerman  Shoe  Corp.,  21  NLRB  1222,  at 
p.   1235. 

Such  evidence  does  not  rise  to  the  status  of  substantiality : 

"*  *  *  A  reasonable  mind  would  not  accept  the  evi- 
dence of  the  mere  fact  of  submitting  a  proposal  as 
adequate  to  support  a  conclusion  that  respondents  re- 
fused to  bargain." 

NLRB   V.    Grower-Shipper    Vegetable    Ass'77    of 

Central  California,   (9th   cir.),   122   Fed.    (2d) 

368  at  p.  373. 

In  the  present  case,  the  Board  itself  quotes  the  concilia- 
tor present  at  the  last  bargaining  conference  as  summing 
up  the  "clauses  *  *  *  to  which  the  respondent  objected 
primarily"  as  those  calling  for  a  union  shop,  a  wage  in- 
crease, strict  seniority,  and  arbitration  (R.  54).  These 
were  the  issues  upon  which  the  bargaining  reached  an 
impasse.  Not  a  single  one  of  the  Board's  nine  points  re- 
lates to  the  issues  on  tvhich  the  parties  split. 
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IV. 

Even  If  the  Record  Contains  Some  Evidence  Substantial 
Enough  to  Support  a  Finding  of  Failure  to  Bargain 
Collectively,  the  Order  Should  Be  Set  Aside  and  the 
Case  Remanded  to  the  Board  Because  the  Board  Ap- 
praised the  Evidence  in  the  Light  of  a  Mistaken  View 
of  the  Law. 

(Arguing  Specification  of  Error  16) 

After  reciting  the  nine  "respects"  in  which  Wards 
"failed  to  comply  with  its  obligation  to  bargain  collec- 
tively" (R.  58),  the  Board  concluded: 

"Reviewing  the  whole  congeries  of  events,  we  find 
that  the  respondent  did  not,  as  it  was  bound  to  do, 
'confer  and  negotiate  sincerely  with  the  representa- 
tives of  its  employees  *  *  *  with  an  open  mind  and  a 
sincere  desire  to  reach  an  agreement  in  a  spirit  of 
amity  and  cooperation'  "  (R.  68). 
The  Board  thus  based  its  ultimate  finding  upon  the  total 
effect  of  the  several  specific  acts  which  it  believed  evi- 
denced a  failure  to  bargain  collectively. 

A.  This  Court  has  the  power  to  refuse  to  enforce  orders 
of  the  Board  which  are  based  upon  findings  made 
under  a  mistaken  view  of  the  law  and  to  remand 
such  cases  to  the  Board. 

In  Ford  Motor  Co.  v.  NLRB,  305  U.  S.  364,  at  p.  373, 
59  S.  Ct.  301,  83  L.  Ed.  221,  the  Supreme  Court  approved 
the  rights  of  a  Court  to  remand  a  case  to  the  Board: 
"*  *  *  The  'remand'  does  not  encroach  upon  admin- 
istrative functions.  It  means  simply  that  tlie  case  is 
returned  to  the  administrative  body  in  order  that  it 
may  take  further  action  in  accordance  with  the  ap- 
plicable law  *  *  *." 

Ford  Motor  Co.  v.  NLRB,  305  U.  S.  364,  at  p.  374. 
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In  specific  application  of  this  principle,  the   Supreme 

Court  in  NLRB  v.  Virginia  Electric  S  Power  Co.,  (Dec. 

22,  1941)  314  U.  S.  469,  62  S.  Ct.  344,  at  p.  349,  86  L.  Ed. 

306,  after  discussing  the  principles  of  law  applicable  to 

the  issues  before  it,  said: 

"Here  we  are  not  sufficiently  certain  from  the  find- 
ings that  the  Board  based  its  conclusion  with  regard 
to  the  Independent  upon  the  whole  course  of  conduct 
revealed  by  the  record.  Rather  it  appears  that  the 
Board  rested  heavily  upon  findings  with  regard  to  the 
bulletin  and  the  speeches,  the  adequacy  of  which  we 
regard  as  doubt  fid.  We  therefore  remand  the  cause 
*  *  *  for  a  redetermination  of  the  issues  in  the  light 
of  this  opinion"  (Italics  added). 

Texas  Co.  v.  NLRB,  (9th  cir.)  120  Fed.  (2d)  186,  is  an 
application  of  the  same  principle  by  this  Court. 

The  right  to  remand  is  generally  recognized  in  the  field 
of  administrative  law.  Passages  from  two  other  recent 
decisions  of  the  Supreme  Court  follow: 

<<  *  *  *  ^^g  factual  inquiries  and  findings  of  the 
Board,  made  under  a  view  of  the  law  not  our  own, 
are  quite  likely  not  in  all  respects  those  which  the 
Board  would  have  made  had  it  proceeded  with  knowl- 
edge of  our  opinion,  and  are  in  some  respects  ambig- 
uous for  the  purpose  of  decision  in  accordance  with 
it.  Accordingly,  we  reverse  the  decision  by  the  United 
States  Court  of  Appeals  for  the  District  of  Colum- 
bia and  remand  these  cases  to  the  Board  for  further 
proceedings  not  inconsistent  with  this  opinion."  (Ital- 
ics added.) 

District  of  Columbia  v.  Murphy,  and  District  of 
Columbia  v.  De  Hart,  (Dec.  15,  1941),  314  U. 
S.  441,  62  S.  Ct.  303,  86  L.  Ed.  277  at  p.  311 
of  Supreme  Court  Reporter. 

"***We  would  not  disturb  those  conclusions  if  only 
a  question  as  to  the  weight  of  the  evidence  was  in- 
volved. But  we  are  not  satisfied  that  the  Commission 
applied  the  proper  criterion  in  reaching  its  conclusion. 
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*'***But  once  the  territory  has  been  defined,  the 
statutory  test  of  whether  an  applicant  was  a  'common 
carrier'  by  motor  vehicle  in  'bona  fide  operation' 
during  the  critical  periods  is  the  same  for  the  irregu- 
lar and  the  regular  route  carrier.  We  are  not  confi- 
dent that  the  Commission  has  approached  the  prob- 
lem in  that  way.  For  it  has  repeatedly  stated  begin- 
ning with  Powell  Brothers  Truck  Lines,  Inc.,  9  M.  C. 
C.  785,  791-792,  that:  *  *  * 

"The  precise  grounds  for  the  Commission's  deter- 
mination *  *  *  are  not  clear.  It  is  impossible  to  say 
that  the  standards  which  we  have  set  forth  ivere  ap- 
plied to  the  facts  in  this  record.  *  *  *  Congress  has 
also  provided  for  judicial  review  as  an  additional  as- 
surance that  its  policies  be  executed.  That  review  cer- 
tainly entailsi  an  inquiry  as  to  whether  the  Commis- 
sion has  employed  those  statutory  standards.  If  that 
inquiry  is  halted  at  the  threshold  by  reason  of  the 
fact  that  it  is  impossible  to  say  whether  or  not  those 
standards  have  been  applied,  then  that  review  has 
indeed  become  a  perfunctory  process.  //,  as  seems 
likely  here,  an  erroneous  statutory  construction  lies 
hidden  in  vague  findings,  then  statutory  rights  will 
he  whittled  away.  *  *  *  Only  when  the  statutory  stand- 
ards have  been  applied  can  the  question  be  reached 
as  to  whether  the  findings  are  supported  by  evidence 
*  *  *."    (Italics  added.) 

U.  S.  et  al.  V.  Carolina  Freight  Carriers  Corp., 

....  U.  S ,  62  S.  Ct.  722,  at  pp.  727-730,  86  L. 

Ed.   622 

In  none  of  the  cases  cited  did  the  Supreme  Court  de- 
cide that  the  record  was  devoid  of  substantial  evidence 
to  support  the  administrative  finding;  the  Court  simply 
did  not  presume  to  decide  whether,  under  a  correct  view 
of  the  law,  the  administrative  agency  would  have  reached 
the  same  decision  as  that  attacked  before  the  Court.  Nor 
did  the  Court  feel  called  upon  to  find  an  obvious  and  cer- 
tain error  in  the  view  of  the  law  held  by  the  agency  before 
remanding  the  case.    To  the  Court,  a  remand  was  neces- 
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sary  if  the  Court  was  "not  confident"  that  a  proper  view 
of  the  law  had  been  held,  or  if  the  Court  "was  not  satis- 
fied" that  the  agency  had  applied  the  proper  criteria. 

The  principle  of  law  may  be  stated  in  these  words: 
Whenever  an  administrative  finding  has  been  made,  or 
possibly  may  have  been  made,  under  a  view  of  the  law 
which  differs  from  that  of  the  Court,  the  case  should  be 
remanded  so  that  the  administrative  agency  can  reap- 
praise the  facts  in  the  light  of  the  correct  interpretation 
of  the  law.  When  one  or  more  of  the  findings  upon  which 
the  agency  has  "rested  heavily"  may  have  been  influ- 
enced by  such  a  mistaken  view  of  the  law,  the  reviewing 
Court  should  not  assume  the  responsibility  of  determining 
the  extent  to  which  the  error  of  law  affected  the  final 
decision,  but  will  require  the  administrative  agency  to  do 
so. 

B.  The  Board  drew  its  conclusions  in  the  present  case 
under  a  mistaken  view  of  the  law  in  several  major 
respects. 

This  assertion  has  already  been  clearly  demonstrated 
by  our  discussion  of  the  nine  points  on  which  the  Board 
based  its  conclusions.  Even  if  we  are  wrong  as  to  one  or 
two  of  them,  a  single  mistake  of  law  as  to  the  fundamen- 
tal duty  would  contaminate  and  undermine  the  whole  de- 
cision. 

C.  The  Board's  mistaken  view  of  the  law  so  affected  its 
findings  that  its  Order  should  not  be  permitted  to 
stand. 

Take,  for  example,  the  Board's  mistaken  belief  that 
the  refusal  of  Wards  to  decide  in  advance  of  agreement 
that  a  written  contract  should  be  signed  was  "tanta- 
mount to  a  refusal  to  bargain  altogether".  In  "reviewing 
the  whole  congeries  of  events",  the  Board,  as  a.  trier  of 
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facts,  naturally  gave  great  weight  to  evidence  of  conduct 
which  in  its  opinion  directly  amounted  to  a  violation  of 
law.  The  Board's  appraisal  of  the  weight  of  the  balance 
of  the  evidence  was  doubtless  directly  affected  by  its  mis- 
conception of  the  duty  to  bargain  in  this  one  respect  alone. 

The  Board's  mistaken  beliefs  that  it  had  the  power 
to  pass  judgment  on  the  reasonableness  of  Wards'  answers 
to  Union  demands  and  that  Wards  was  under  a  duty  to 
offer  concessions  must  equally  have  affected  its  judgment 
upon  Wards'  conduct  of  negotiations. 

The  Board's  completely  indefensible  view  that  Wards 
violated  the  law  by  telling  its  employees  that  the  struck 
plant  remained  open  for  business  would,  by  itself,  invali- 
date the  Board's  final  conclusion.  The  mistaken  assump- 
tion that  Wards'  deliberate  act  was  wrongful  could  not 
help  but  color  and  affect  the  Board's  ultimate  conclusion 
that  Wards  acted  in  bad  faith. 

The  Board's  errors  of  law  thus  were  inextricable  from 
the  Board's  ultimate  conclusion.  This  reason  alone  should 
persuade  this  Court  to  set  aside  the  challenged  order, 
even  apart  from  the  complete  insufficiency  of  the  evidence 
to  support  a  finding  of  failure  to  bargain. 

V. 

The  Order  As  to  Interference,   Restraint,   and   Coercion 
Lacks  Substantial  Support  and  Should  Be  Set  Aside. 

(Arguing  Specifications  of  Error  18  and  19) 

The  findings  as  to  an  8  (1)  violation  are  predicated  (a) 
on  the  telephone  calls  by  supervisors  to  strikers  telling 
them  the  plant  remained  open  for  business,  and  (b)  on 
certain  statements  by  McGowan. 
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We  have  already  shown  that  the  telephone  calls  were 
within  the  scope  of  the  ruling  in  Wilson  S  Co.  v.  NLRB, 
(7th  cir.),  120  Fed.  913,  at  p.  919. 

As  to  the  supposed  statements  by  McGowan  the  Board 
found  that  McGowan 's  acts  were  unauthorized,  since,  as 
to  them,  McGowan  "went  beyond"  his  "instructions" 
(R.  70).  The  record  does  not  show  any  knowledge  on  the 
part  of  Wards  of  this  breach  of  instructions.  Under  these 
circumstances,  Wards  was  not  "responsible"  within  the 
rule  of  International  Assn.  of  Machinists  v.  NLRB,  311  U. 
S.  72,  61  S.  Ct.  83,  85  L.  Ed.  50;  NLRB  v.  Link-Belt  Co., 
311  U.  S.  584,  61  S.  Ct.  358,  85  L.  Ed.  368;  and  H.  J.  Heins 
Co.  Y.  NLRB,  311  U.  S.  514,  61  S.  Ct.  320,  85  L.  Ed.  309. 
While  the  technicalities  of  respondeat  superior  do  not 
apply,  some  basis  for  responsibility  must  appear. 

If  supervisors  are  "emulating  the  example  set  by  the 
management"  {Int'l  Ass'n  of  Machinists  v.  NLRB,  311 
U.  S.  72,  at  p.  81,  61  S.  Ct.  83,  85  L.  Ed.  50),  or  the  man- 
agement shows  "apparent  acquiescence"  in  the  criti- 
cized activities  {NLRB  v.  Link-Belt  Co.,  311  U.  S.  584, 
at  p.  598,  61  S.  Ct.  358,  85  L.  Ed.  368),  or  the  management, 
after  being  "advised",  does  not  "correct  the  impression 
of  the  employees"  {Heinz  Co.  v.  NLRB,  311  U.  S.  514, 
at  p.  521,  61  S.  Ct.  320,  85  L.  Ed.  309),  an  employer 
is  "fairly  responsible"  for  the  acts  of  his  supervisors. 
But  McGowan  acted  in  breach  of  express  instructions; 
his  acts  were  not  known  to  Wards,  and  hence  were  not 
"acquiesced"  in;  and  Wards  had  no  duty  to  "correct  an 
impression"  which  it  did  not  know  had  been  created. 

Respectfully   submitted, 

Stuart  S.  Ball, 

619  W.  Chicago  Ave., 
Chicago,  Illinois, 
Attorney  for  Petitioner. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10108 


National  Labor  Relations  Board,  petitioner 

V. 

Montgomery  Ward  &  Company,  respondent 


ON    PETITION    FOR    ENFORCEMENT    OF    AN    ORDER    OF    THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  for  the  enforce- 
ment of  an  order  issued  by  it  against  respondent 
pursuant  to  Section  10  (c)  of  the  National  Labor 
Relations  Act  (49  Stat.  449,  29  U.  S.  C,  Sec.  151, 
et  seq.).  Respondent  is  an  Illinois  corporation  oper- 
ating a  mail-order  house  and  retail  store  in  Portland, 
Oregon,  where  the  unfair  labor  practices  occurred. 
The  jurisdiction  of  this  Court  is  based  upon  Section 
10  (e)  of  the  Act. 


(1) 


STATEMENT   OF   THE  CASE 

Upon  proceedings  had  pursuant  to  Section  10  of  the 
Act/  the  Board,  on  November  29,  1941,  issued  its  find- 
ings of  fact,  conchisions  of  law,  and  order  (R.  22-85), 
which  may  be  briefly  summarized  as  follows : 

Respondent's  business  (R.  26).— Respondent  is  en- 
gaged in  the  sale  and  distribution  of  merchandise 
through  9  mail  order  houses,  650  retail  stores,  and  206 
mail  order  sales  units,  located  in  various  states.  Only 
the  Portland  mail  order  house  and  retail  store  are 
here  involved.  The  retail  store  sales  amount  to  about 
$3,000,000  annually;  the  mail  order  house  sales  to 
about  $13,000,000  annually.  Approximately  90  per- 
cent of  the  goods  distributed  by  the  mail  order  house 
and  the  retail  store  are  shipped  to  Portland  from  out- 
side the  State  of  Oregon.  Less  than  one  percent  of 
the  sales  of  the  retail  stores  are  delivered  to  cus- 
tomers outside  the  State  of  Oregon,  but  approximately 
60  percent  of  the  sales  of  the  mail  order  house  are  so 
delivered.' 

^  These  included  charges  filed  by  Warehousemen's  Union,  Local 
Xo.  206,  chartered  by  Internationa!  Brotherhood  of  Teamsters, 
Chauffeurs,  Stablemen,  and  Helpers  of  America,  affiliated  with 
the  American  Federation  of  Labor  (R.  1-3);  charges  filed  by 
Retail  Clerks'  International  Protective  Association,  Local  No. 
1257,  affiliated  with  the  American  Federation  of  Labor  (R.  4-6)  ; 
a  consolidated  complaint  of  the  Board  dated  March  31,  1941  (R. 
8-14)  ;  answer  of  respondent  (R.  16-21)  ;  hearing  before  a  Trial 
Examiner,  April  14  to  17,  1941 ;  Intermediate  Report  of  the  Trial 
Examiner;  respondent's  exceptions  thereto  and  brief;  and  oral 
argument  before  the  Board  in  Washington,  D,  C,  on  August  5, 
1941. 

^Upon  these  facts  which  were  stipulated  at  the  hearing  (R.  522- 
524)  the  Board's  jurisdiction  is  clear.  National'  Lahor  Relations 
Board  v.  Jones  <Si  LaughUn  Steel  Covp.^  301  U.  S.  1,  and  com- 


The  unfair  labor  practices  (R.  27-33). — Respondent, 
in  violation  of  Section  8  (5)  and  (1)  of  the  Act,  re- 
fused to  bargain  collectively  in  good  faith  with  Ware- 
housemen's Union,  Local  No.  206  (herein  called  Ware- 
housemen), and  Retail  Clerks'  International  Protec- 
tive Association,  Local  No.  1257  (herein  called  Retail 
Clerks),  said  two  unions  being  herein  collectively 
called  the  Unions;  and  during  a  strike  caused  and 
prolonged  by  respondent's  refusal  to  bargain  col- 
lectively in  good  faith,  respondent,  in  further  viola- 
tion of  Section  8  (1),  made  coercive  statements,  and 
also  solicited  employees  individually  to  return  to  work 
in  an  effort  to  induce  them  to  desert  the  Unions  and 
to  abandon  their  concerted  activities. 

The  Board's  order  (R.  80-85). — In  addition  to  the 
usual  cease  and  desist  provisions,  the  Board  ordered 
respondent  to  bargain  collectively  with  the  Unions,  to 
reinstate  with  back  pay  such  striking  employees  as 
respondent  had  theretofore  refused  to  reinstate,  and, 
upon  application,  to  reinstate  or  place  upon  a  prefer- 
ential hiring  list  the  remaining  strikers,  with  back 
pay  from  any  denial  of  their  application  for  rein- 
statement or  placement  on  a  preferential  list. 

panion  cases;  Vii^ginia  Electric  &  Pouter  Co.  v.  National  Labor 
Relations  Board,  115  F.  (2d)  414,  415-416  (C.  C.  A.  4),  approved 
in  this  respect,  314  U.  S.  469, 476 ;  National  Labor  Relations  Board 
V.  Suburban  Lumber  Co.,  121  F.  (2d)  829  (C.  C.  A.  3),  cert,  de- 
nied, 314  U.  S.  693.  The  applicability  of  the  Act  to  this  very  mail 
order  house  and  retail  store  was  sustained  by  the  Circuit  Court  of 
Appeals  for  the  Seventh  Circuit  in  Montgomery  ^Vard  (&  Co.  v. 
National  Labor  Relations  Board,  107  F.  (2d)  555,  558;  see  also 
Montgomery  Ward  <&  Co.  v.  National  Labor  Relations  Board,  115 
F.  (2d)  700  (C.  C.  A.  8).  Respondent  does  not  question  the 
Board's  jurisdiction. 


SUMMARY   OF   ARGUMENT 

I.  The  Board's  findings  of  fact  are  supported  by  sub- 
stantial evidence.  Upon  the  facts  so  found,  respond- 
ent has  engaged  and  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (1)  and  (5)  of 
the  Act. 

II.  The  Board's  order  is  valid  and  proper  under  the 
Act. 

ARGUMENT 

Point  I 

The  Board's  findings  of  fact  are  supported  by  substantial 
evidence.  Upon  the  facts  so  found,  respondent  has  engaged 
and  is  engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (1)  and  (5)  of  the  Act  ^ 

The  Board,  after  reviewing  a  series  of  negotiations 
taking  place  during  September,  October,  November, 
and  December  1940,  between  respondent  and  the  Un- 
ions covering  proposed  contracts  submitted  by  the 
Unions,  found  (R.  68,  80)  that  respondent  ''did  not, 
as  it  was  bound  to  do,  'confer  and  negotiate  sincerely 
with  the  representatives  of  its  employees  *  *  * 
with  an  open  mind  and  a  sincere  desire  to  reach  an 
agreement  in  a  spirit  of  amity  and  cooperation,'  "  that 
its  failure  to  do  so  constituted  a  refusal  to  bargain  in 
violation  of  Section  8  (5)  and  (1)  of  the  Act,  and  that 
"a  substantial  cause"  of  a  strike  called  by  the  Unions 
in  December  1940  "and  its  prolongation  was  the  justi- 
fied feeling  of  the  Unions  that  the  respondent  was 
'stalling';  that  is,  not  fulfilling  its  obligation  to  bargain 

^  The  pertinent  sections  of  the  Act  are  set  forth  in  full  in  an 
appendix  to  this  brief,  p.  42,  infra. 


collectively  as  required  by  the  Act."*  The  following 
resume  of  the  evidence  upon  which  the  Board  relied 
shows  clearly  that  the  Board's  ultimate  findings  are 
amply  supported. 

A.  The  September  19  and  October  22  conferences  with  the  Retail  Clerks 

The  first  meeting  of  respondent  with  the  Unions  was 
with  the  Retail  Clerks  on  September  19,  1940.  At  this 
meeting  the  discussion  centered  chiefly  about  questions 
of  the  appropriate  unit  and  whether  the  Retail  Clerks 
represented  a  majority  (R.  328-329).  W.  B.  Powell, 
representing  respondent,""  asked  that  a  single  contract 
be  negotiated  for  the  entire  retail  store  (R.  331,  508). 
Fred  Dixon,  representing  the  Retail  Clerks,  explained 
that  his  organization  had  no  jurisdiction  over  office 
workers,  that  the  Office  Employees  Union  had  such 
jurisdiction,  and  while  maintaining  the  appropriate- 
ness of  separate  units  for  each  group,  indicated  a  will- 


*  Having  previously  certified  the  Warehousemen  as  the  exclu- 
sive bargaining  representative  of  certain  described  employees  of 
the  Portland  mail  order  house  (R.  119-121),  the  Board  found 
that  Warehousemen  was  on  August  10,  1940,  and  at  all  times 
thereafter,  the  duly  designated  representative  of  a  majority  of 
the  employees  in  an  appropriate  bargaining  unit  (R.  27-28). 
The  Board  further  found  that  the  unit  sought  by  Retail  Clerks 
constituted  an  appropriate  unit  and  that  Retail  Clerks  on  August 
6,  1940,  and  at  all  times  thereafter,  represented  a  majority  of  the 
employees  in  said  unit  (R.  30,  32).  Respondent  does  not  question 
either  the  appropriateness  of  the  units  found  by  the  Board  or  the 
Unions'  majority  status  therein. 

*  Powell,  respondent's  West  Coast  labor  representative,  had 
been  instructed  by  John  A.  Barr,  his  superior  in  the  Chicago  Office 
of  respondent  and  in  charge  of  labor  relations  matters  at  all  of 
respondent's  mail  order  houses  and  retail  stores,  to  represent 
respondent  in  the  negotiations  (R.  137, 825) . 
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ingness  to  arrange  for  negotiating  a  contract  jointly 
with  the  Office  Employees  Union  (E.  331-332;  Bd. 
Exh.  6,  R.  323).  Before  adjourning,  Dixon  asked 
Powell  whether,  if  an  agreement  were  reached,  re- 
spondent was  *'in  a  position  to  sign  an  agreement"; 
Powell  replied  that  "they  didn't  sign  any  agreements" 
and  that  to  his  knowledge  *Hhey  had  no  signed  agree- 
ments" (R.  335,  449-450,  857,  705)." 

An  arrangement  having  been  worked  out  whereby 
the  Retail  Clerks  and  the  Office  Employees  Union 
would  negotiate  a  single  contract  covering  the  employ- 

^'  The  Board  found  in  an  earlier  decision  involving  the  mail 
order  house  and  retail  store  here  involved  (9  N.  L.  R.  B.  538), 
which  was  sustained  with  minor  modifications  in  Montgomery 
Ward  <&  Co.  v.  National  Lalor  Relations  Board,  107  F.  (2d)  555 
(C.  C.  A.  7),  that  respondent  had,  after  attempts  were  made  in 
November  1936  to  organize  the  employees,  issued  a  statement  in 
which  reference  was  made  to  ''our  long-established  policy  to  enter 
into  no  business  agreement  with  any  outside  organization."  The 
statement  in  full  is  as  follows  (9  N.  L.  R.  B.,  at  542)  : 

"We  recognize  the  rights  of  our  employees  to  join  or  refrain 
from  joining  any  organization  as  they  see  fit.  We  sincerely  be- 
lieve that  there  is  no  advantage  to  you  in  joining  any  outside 
organization,  and  it  represents  an  unwise  expense  to  you. 

"It  is  our  long-established  policy  to  enter  into  no  business  agree- 
ment with  any  outside  organization  in  view  of  our  policy  of  fair 
dealing  and  open  frank  discussions  with  our  own  people.  It  is 
not  believed  there  is  anything  whatever  to  be  gained  by  such  a 
contract,  nor  is  there  any  legal  requirements  for  it. 

"We  will  not  permit  any  organization  whatever  to  dictate  our 
wage  rate,  the  right  of  hiring  or  dismissal,  nor  any  of  our  person- 
nel policies." 

Powell's  stand  at  the  September  19  conference  makes  it  clear 
that  respondent's  "long-established  policy"  in  1936  was  still  in 
effect  in  1940,  though  it  plainly  violated  the  Act.  H.  J.  Heinz  Go. 
v.  National  Labor  Relations  Board,  311  U.  S.  614. 


ees  of  the  retail  store,  the  parties  again  met  on  October 
22,  Union  Representative  Dixon  opened  the  confer- 
ence by  asking  if  respondent  was  satisfied  that  they 
represented  a  majority  of  the  Retail  Clerks.  Powell 
assured  them  that  he  was  accepting  them  as  represent- 
ing a  majority  and  the  discussion  turned  to  Section  1 
of  the  Retail  Clerks'  proposed  agreement  providing 
for  a  union  shop  (R.  338-339).  Powell  refused  to 
agree  to  a  union  shop,  asserting  that  it  was  contrary 
to  ''company  policy,"  that  ''they  w^eren't  going  to 
compel  anybody  to  belong  to  a  union  in  order  to  have 
emi)loyment  with  Montgomery  Ward  &  Company" 
(R.  339-340).  When  Powell  remained  unmoved  by  a 
number  of  arguments  which  Dixon  presented  in  favor 
of  granting  a  union  shop,  Dixon  requested  Powell  to 
present  counterproposals,  or  as  he  termed  it,  a  ' '  substi- 
tute" provision  (R.  339-340,  465).  Powell  took  the 
request  under  consideration  (R.  346-348).  The  next 
day  Dixon  called  Powell  on  the  telephone  and  renewed 
his  request  for  a  counterproposal  (R.  347-348). 
Powell  merely  reaffirmed  his  original  stand,  declaring 
that  respondent's  "counterproposal"  would  be  that 
"the  work  of  organizing  the  employees  should  be  done 
by  the  union"  (Res|).  Exh.  24,  R.  822).  Dixon  then 
inquired  if  respondent  had  any  counterproposal  to 
offer  to  the  entire  contract  (ibid.).  Powell  replied 
that  he  could  "not  see  why  they  had  to  give  us  a  coun- 
terproposal, because  they  weren't  asking  anything 
from  the  union  while  the  union  was  asking  from  them 
[and  he]  couldn't  see  any  sense  in  them  giving  us  a 
counterproposal"  (R.  348-349).    Throughout  the  nego- 
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tiations  Powell,  in  plain  violation  of  the  requirements 
of  the  Act  {infra,  pp.  30-33),  continued  to  maintain  this 
same  negative  position ;  that  is,  that  respondent  could  sit 
back  and  refuse  to  take  any  initiative  in  the  negotia- 
tions, and  hence  that  it  was  under  no  obligation  to 
submit  counterproposals/ 

B.  The  November  12  conference  with  the  Warehousemen 

The  first  meeting  of  respondent  with  the  Ware- 
housemen was  held  on  November  12.  At  this  meet- 
ing the  Warehousemen's  proposed  contract  was  dis- 
cussed paragraph  by  paragraph.  With  one  possible 
exception,*    not    a    single    provision    was    acceptable 

'  The  full  sweep  of  respondent's  'Vlo-nothing"'  policy  and  the 
cold  calculation  with  which  it  was  adopted  are  strikingly  revealed 
in  a  letter  of  instructions  Barr  sent  to  Powell  during  the  negotia- 
tions, in  part  as  follows  (Resp.  Exh.  18.  "R.  735)  : 

"1.  The  purposes  of  bargaining  are  best  served  by  oral  negotia- 
tions.   We  need  not  state  our  position  to  the  union  in  writing. 

"2.  The  union  is  seeking  something  from  us.  We  are  not  to 
assume  the  initiative  by  volunteering  proposals  or  counterpro- 
posals. 

"3.  In  discussing  individual  clauses,  state  that  you  have  no 
present  objection  to  clauses  which  are  not  objectionable,  but  do 
not  'agree'  to  such  clauses.  You  can  only  agree  to  a  contract 
as  a  whole. 

"4.  Insist  on  a  'no-strike'  clause  without  qualifications  or 
exceptions. 

"5.  Whenever  in  doubt  as  to  what  you  should  do,  resolve  the 
doubt  in  favor  of  the  Company.  Err  on  the  side  of  conservatism 
if  you  err  at  all. 

"6.  Do  not  rush  the  bargaining  process  and  do  not  yourself  take 
the  initiative  in  seeking  an  agreement." 

^  Union  Representative  Estabrook  testified  that  he  did  not  think 
Powell  offered  any  objection  to  Article  10,  providing  that  re- 
spondent should  adhere  to  its  past  practice  regarding  vacations 
(R.  156). 
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to  Powell  (R.  146-158).  Not  even  the  clause  pro- 
viding for  recognition  of  the  Warehousemen  (Bd. 
Exh.  3,  R.  128)  nor  the  one  prohibiting  antiunion 
discrimination  (Bd.  Exh.  3,  R.  132)  was  accept- 
able, Powell  taking  the  stand  that  as  these  matters 
were  provided  for  by  law^,  they  were  not  a  proper 
subject  of  agreement  (R.  155,  282;  Resp.  Exh.  19,  R. 
737,  740).  When  the  Union  insisted  that  the  recogni- 
tion clause  be  included  in  the  contract,  Powell  suggested 
that  similar  language  be  placed  merely  in  a  preliminary 
''whereas"  clause  (R.  282;  Bd.  Exh.  12,  R.  556,  Resp. 
Exh.  19,  R.  737,  cf.  Resp.  Exh.  10,  R.  629). 

The  Union's  proposals  for  a  union  shoj),  a  seniority 
rule,  the  creation  of  a  "Board  of  Adjustment"  to  settle 
differences  by  arbitration,  were  each  rejected  as  being 
contrary  to  "company  policy"  (R.  148,  153,  158,  283; 
Resp.  Exh.  19,  R.  740).  Powell  testified  in  connection 
with  these  proposals  that  respondent  believed  that  "the 
ultimate  decision  in  matters  affecting  the  hiring  and 
discharge  of  employees  and  matters  generally  affecting 
the  operation  of  the  business,  should  remain  in  the 
management  of  the  company",  that  this  was  necessary 
"in  order  to  operate  this  business,  the  mail-order  busi- 
ness and  the  retail-store  business  successfully"  (R. 
829).  Powell  explained  respondent's  policy  in  connec- 
tion with  these  proposals,  asserting  in  connection  with 
the  union-shop  proposal  that  it  was  not  respondent's 
policy  to  force  its  employees  into  a  union  (R.  148). 
With  respect  to  seniority  Powell  stated  that  respond- 
ent's policy  in  determining  whom  to  lay  off  and  rehire 
was  to  consider  efficiency,  ability,  adaptability,  promot- 
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ability,  flexibility,  age,  sex,  and  marital  status,  as  well  as 
seniority  (Resp.  Exh.  19,  R.  740;  R.  192)^  Powell  ex- 
13lained  his  rejection  of  the  Union's  proposal  for  the 
creation  of  a  Board  of  Adjustment  to  settle  differences 
arising  under  the  contract  by  saying  that  ''the  ultimate 
decision  on  matters  affecting  the  operation  of  the  busi- 
ness should  remain  in  the  Management"  (Resj).  Exh. 
19,  R.  742 ;  R.  158, 191 )  /"  Powell  flatly  refused  to  agree 
to  the  union  proposal  for  an  increase  in  wages,  stating 
that  respondent's  policy  with  respect  to  wages  was  to 
pay  as  much  or  more  than  its  competitors  for  compara- 
tive work  and  that  this  was  being  done ;  this  the  union 
disputed.  Powell  then  advised  the  union  representa- 
tives of  the  minimum  rates  being  x^aid  in  the  various 
classifications  (R.  151-152,  193). 

^  "What  a  mess  of  words,"  was  Barr's  frank  observation  con- 
cerning respondent's  position  with  respect  to  seniority  (Eesp. 
Exh.  10,  R.  Oai). 

^°  The  unwilling  attitude  with  which  respondent  approached 
the  making  of  a  collective  agreement,  which,  to  the  extent  that  it 
imposes  binding  commitments  upon  an  employer,  necessarily  im- 
pinges upon  what  would  otherwise  be  the  "prerogatives  of  man- 
agement," is  plainly  disclosed  in  a  letter  which  Barr  had 
previously  written  Powell  concerning  a  similar  demand  for  an 
arbitration  clause  by  the  Retail  Clerks,  as  follows  (Resp.  Exh.  8, 
R.  625)  : 

'"Our  thinking  with  regard  to  arbitration  clauses  is  that  they 
are  not  acceptable  to  us.  We  are  not  prepared  to  voluntarily  re- 
linquish any  of  the  prerogatives  of  management  in  our  dealings 
with  the  union.  It  is  impossible  to  agree  to  any  sort  of  an  arbitra- 
tion set-up  without  to  some  extent  vesting  in  an  outsider  a  decision- 
making prerogative  which  we  feel  must  be  retained  within  the 
manaffement." 
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Powell  also  refused  to  agree  to  the  Union's  request 
for  a  meal  period  after  5  hours  of  continuous  work, 
insisting  that  the  period  should  be  6  hours  (R.  154)  ; 
he  did  this  despite  the  fact  that  his  superior,  Barr, 
had  previously  written  him  ''that  under  normal  con- 
ditions an  employee  should  not  be  worked  more  than 
five  consecutive  hours  without  a  meal  period"  (Resp. 
Exh.  10,  R.  630).  Powell  rejected  the  Union's  pro- 
posal for  additional  compensation  for  working  super- 
visors upon  the  ground  that  "they  didn't  employ  any- 
body under  these  names,  and  they  didn't  think  it  was 
necessary  or  any  use  to  argue  about  something  they 
didn't  contemplate  doing"  (R.  284).  The  spurious- 
ness  of  this  ground  for  rejecting  the  Union's  demand 
is  apparent  from  Powell's  report  to  Barr  immediately 
after  the  meeting,  that  "as  a  matter  of  fact  we  do  have 
working  supervisors  in  the  Portland  plant"  (Resp. 
Exh.  19,  R.  739). 

The  union  spokesman  then  requested  respondent  to 
prepare  "a  written  statement  of  terms  which  would 
be  agreeable  to  the  Company."  Respondent's  peculiar 
concept  of  collective  bargaining  is  manifest  from 
Powell's  reply:  he  stated  that  it  would  serve  no  use- 
ful purpose  for  respondent  to  do  so  unless  respondent 
could  be  assured  that  the  terms  would  be  agreeable  to 
the  Union  (Resp.  Exh.  19,  R.  743) — in  other  words, 
that  the  Company  proposals  would  not  be  subject  to 
any  negotiations,  but  merely  to  acceptance  on  a  "take 
it  or  leave  it"  basis.  The  union  representative  did 
not  assent  to  this,  and  repeated  his  request  for  a 
written   counterproposal   so   that  "they   would   have 
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something  to   submit   at   the   meeting  of  the   Union 
members."    Powell  flatly  refused  (ihid.).^^ 

C.  The  November  25  joint  conference  with  the  Retail  Clerks  and  the 
Warehousemen 

On  November  25,  a  joint  conference  between  repre- 
sentatives of  respondent  and  representatives  of  both 
Unions  was  held  at  Oakland,  California  (R.  159). 
Early  in  the  conference,  according  to  Powell  himself, 
the  union  representatives  asked  him,  "Will  your  com- 
pany sign  a  contract?"  (R.  834).  Powell  did  not 
assure  the  Unions  of  respondent's  willingness  to  do 
so,  as  the  law  requires;  instead  he  hedged,  as  he  had 
been  instructed  by  Barr  to  do,'"  by  suggesting  that  it 
depended  upon  what  the  Unions'  proposals  were 
(ibid.).  A  discussion  of  various  provisions  of  the 
proposed  contract  ensued,  including  particularly  a  dis- 

^^  It  is  interesting  to  note  that  Powell  had  his  doubts  about  the 
propriety  of  the  position  he  had  taken  with  respect  to  the  request 
for  counterproposals.  Thus  in  a  letter  to  Barr  written  on  Novem- 
ber 13  he  expressed  himself  as  follows  (Resp.  Exh  19,  R.  743- 
744): 

'T  would  like  to  submit  this  for  your  consideration.  Do  you 
feel  that  our  obligation  to  bargain  in  good  faith  requires  that  we 
submit  the  company's  position  in  writing?  The  question  of  rea- 
sonableness is  involved  here,  and  I  have  not  yet  reached  a  con- 
clusion in  my  own  mind.  There  is  some  argument  to  the  effect 
that  if  we  will  state  verbally  the  terms  which  are  agreeable  to  us 
we  should  have  no  objection  to  reducing  those  terms  to  writing 

*         *         *   55 

^2  A  day  or  two  earlier  Barr  had  written  Powell  (Resp.  Exh.  18, 
R.736) : 

"Whether  or  not  any  agreement  reached  Avill  be  reduced  to 
writing  and  signed  can  only  be  determined  after  an  agreement  is 
reached.  Prior  to  that  time  a  discussion  of  this  point  is  prema- 
ture." 
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cussion  of  the  Unions'  demands  for  a  union  shop  (R. 
208-209,  287,  835-836).  Powell  again  declared  that  a 
union  shop  was  against  "company  policy"  (R.  286- 
287,  833-835).  The  union  representatives,  pointing 
out  that  respondent  had  repeatedly  rejected  their  pro- 
posals upon  the  grounds  of  "company  policy"  (R.  161- 
162, 164),  inquired  whether  Powell  had  the  authority  to 
change  "company  policy,"  so  as  to  facilitate  agree- 
ment.^^ When  Powell  answered  that  he  did  not  (R. 
166),  the  union  representatives  offered  to  take  an  air- 
plane to  Chicago  to  take  up  their  proposals  with 
officials  having  such  authority  (R.  162-164,  289).  Al- 
though the  Unions  insisted  upon  receiving  a  prompt 
answer  to  this  proposition,  Powell  put  them  off,  agree- 
ing to  give  an  answer  in  three  days  (R.  289).  There- 
upon the  union  representatives  expressed  the  view  that 
they  "were  being  stalled"  (R.  161-162)  ;  that  that  was 
indeed  the  fact  is  evident  from  Powell's  report  to 
Barr  on  November  26  of  the  meeting  of  November  25 
in  part  as  follows  (Resp.  Exh.  20,  R.  746) : 

*  *  *  At  first  they  insisted  we  give  them 
a  reply  within  twenty-four  hours,  but  later 
agreed  to  allow  us  until  noon  on  Thursday, 
November  28.  I  will  wait  until  Thursday  morn- 
ing at  which  time  I  will  call  Mr.  White  in  San 
Francisco  and  explain  that  you  will  be  glad  to 
meet  with  union  representatives  in  Chicago  and 
listen  to  their  argument,  but  I  will  not  assure 

^^  One  of  the  union  representatives  also  inquired  whether  "com- 
pany policy"  was  the  same  as  it  was  in  1936  or  1937,  when  respond- 
ent discharged  a  number  of  men  for  joining  the  Union.  Powell 
replied,  according  to  the  representative,  "not  to  his  knowledge" 
(R.  287-288).     See  note  6,  p.  6,  supra. 
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him  that  any  change  in  policy  is  contemplated, 
I  will  state  that  as  far  as  I  know  no  change  is 
contemplated  at  the  present  time. 

Thus,  as  the  Board  found  (R.  48),  "it  is  to  be  observed 
that  although  the  respondent  had  made  its  decision, 
as  early  as  November  26,  on  the  Union's  suggestion 
that  the  negotiations  be  continued  in  Chicago,  and 
although  the  respondent  was  fully  aware  of  the 
Union's  desire  for  an  early  reply,  it  deliberately  de- 
layed its  reply  to  [the  Union]  until  November  28." 

D.  The  strike  and  respondent's  efforts  to  induce  the  employees  to  abandon 
the  Unions  and  return  to  v/ork 

Although  the  Unions  were  advised  just  before  the 
expiration  of  the  3-day  period  agreed  upon  at  the 
November  25  conference  that  resjDondent  had  not 
receded  from  any  of  the  positions  taken  during  the 
negotiations  (R.  841),  the  Unions  did  not  carry  out  a 
threat  to  strike  which  they  had  made  at  the  November 
25  conference,  but  sought  to  arrange  further  meetmgs 
with  respondent  (R.  355-357).  On  December  2,  Dixon, 
representing  the  Retail  Clerks,  informed  the  manager 
of  the  Portland  retail  store  that  "we  were  very  anxious 
to  try  to  brmg  about  a  settlement";  that  they  thought 
"that  the  company  was  stalling  for  time" ;  and  that  the 
Retail  Clerks  was  willing  to  withhold  strike  action 
if  respondent  would  arrange  for  a  meeting  wdth  them. 
The  manager  replied  that  he  would  try  to  induce 
Powell  to  come  to  Portland  (R.  355-357).  On  Decem- 
ber 4,  the  employees  of  the  Oakland  plant  went  out  on 
strike,  and  Powell  remained  in  Oakland  attempting 
to  settle  the  strike  there  (R.  842).    After  a  further  in- 
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quiry  from  Dixon  concerning-  negotiations  on  behalf 
of  the  Portland  employees,  Dixon  received  word  from 
Powell  that  negotiations  were  being  carried  on  at  Oak- 
land. Dixon  objected  to  bargaining  at  Oakland  but 
nevertheless  offered  to  permit  the  negotiations  to  be 
carried  on  at  Oakland  in  behalf  of  the  Portland  em- 
ployees if  it  were  imxDossible  for  respondent  to  send  a 
representative  to  Portland  (R.  445-446).  Hearing 
nothing  further,  however,  from  respondent  on  Decem- 
ber 6,  the  meml^ers  of  the  Retail  Clerks  unanimously 
voted  to  go  on  strike  at  Portland  the  next  day,  pri- 
marily because  of  their  sentiment  that  respondent  had 
refused  "to  negotiate  a  contract  at  Portland"  (R. 
358).  Immediately  thereafter  the  Warehousemen  de- 
clared a  strike  at  Portland  to  support  the  Retail  Clerks 
and  because  "the  membership  got  tired  of  Montgomery 
Ward  stalling  us  around"  (R.  258,  213-214).  On  De- 
cember 7,  picket  lines  were  established  outside  the  mail- 
order house  and  the  retail  store,  and  the  strike  began. 
On  Smiday,  December  8,  the  superintendent  of  the 
mail-order  house  called  a  meeting  of  the  operating 
superintendents  of  each  floor,  handed  them  a  list  of  the 
names  and  telephone  numbers  of  employees  who 
worked  under  them,  and  instructed  them  to  transmit 
to  those  employees  a  message  as  follows  (Resp.  Exh. 
7,  R.  580; R.  566-569): 

"Since  you  were  not  at  work  today  I  wanted 
to  let  you  know  that  we  are  operating  tomorrow 
as  usual  and  your  job  is  open  for  you  if  you 
want  to  come  in." 

(When  you  have  made  the  above  statement, 
listen  for  the  employee's  reaction  to  it.    Do  not 
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make  any  further  statement  unless  the  employee 
asks  some  question.  It  is  not  possible  to  set  out 
all  the  possible  questions  which  you  may  be 
asked,  but  in  answering  the  questions  you  should 
confine  yourself  to  a  repetition  of  the  thought 
contained  in  the  quotation  above.  When  ques- 
tions are  asked,  you  may  answer  them  frankly, 
but  above  all,  do  not  insist  that  the  employee 
should  come  to  work  or  intimate  that  their  jobs 
will  be  in  danger.  The  main  ])urpose  of  this 
call  is  to  notify  the  employee  that  the  plant  is 
operating  and  his  job  is  waiting  for  him  if  he 
wants  to  come  in.) 

One  of  the  superintendents  called  in  and  given  these 
instructions  was  W.  A.  McGrowan,  the  operating  super- 
intendent of  the  fifth  floor  of  the  mail-order  house, 
who  had  about  50  employees  under  his  supervision 
(R.  564—566).  McGowan  did  not  limit  himself  to  cir- 
culating the  quoted  message ;  he  not  only  informed  his 
subordinates  that  respondent  was  operating  as  usual, 
but  he  also  flatly  warned  them  that  if  they  did  not 
return  to  work  by  a  certain  date,  he  w^ould  replace 
them  with  new  employees. 

Thus  he  advised  one  of  his  subordinates  over  the 
telephone  "to  tell  the  kids  that  if  they  weren't  there  on 
Monday  morning  (December  9)  he  was  going  to  rein- 
state  them  with  new  employees"  (R.  615).  McGowan 
visited  Employee  Robert  Fullerton  at  the  latter 's 
home  '*  and  stated  that  "he  was  just  making  a  friendly 
call  *  *  *  coming  around  to  each  and  every  one  that 
he  figured  he  could  trust    *    *    *    in  order  to  get  them 


^*  McGowan  had  never  visited  Fullerton 's  home  before  (R.  774). 
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back  to  work,  and  to  tell  them  that  if  they  were  not 
there  by  a  certain  date,  they  would  have  to  have  their 
jobs  refilled"  (R.  776) ;  McGowan  further  stated  that 
respondent  "would  never  go  union,  that  if  it  did,  they 
would  lock  the  door"  (R.  777).  During  the  strike  Mc- 
Gowan also  called  at  Employee  William  E.  Hough's 
home,  but  did  not  find  him  in.  When  Hough  later 
looked  up  McGowan,  McGowan  suggested  that  he 
could  come  back  to  work  without  going  through  the 
picket  line,  that  is,  by  ''the  back  way  of  the  store" 
and  urged  him  to  persuade  his  fellow  workers  to  "come 
in  the  back  door"  (R.  595;  cf.  613-614).  McGowan 
also  informed  him  that  "the  store  would  never  go 
union ;  that  they  would  lock  the  store  and  send  all  the 
books  and  everything  to  the  Chicago  house  before  they 
would  sign  a  union  contract"  (R.  592;  cf.  R.  789).''' 

E.  The  December  13,  14,  and  16  joint  conferences  with  the  Retail  Clerks 
and  the  Warehousemen 

On  December  13,  14,  and  16,  while  the  strike  was  in 
progress,  further  meetings  were  held.     A  Conciliator 


^^  Respondent  is  clearly  responsible  for  the  efforts  of  Superin- 
tendent McGowan  to  induce  the  employees  to  abandon  their  con- 
certed activities,  notwithstanding  the  instructions  which  w^ere 
given  him.  As  the  Suj^reme  Court  held  in  Intemational  Associa- 
tion of  Machinists  v.  National  Labor  Relations  Board,  311  U.  S. 
72,  where  employees  "have  just  cause  to  believe"  that  supervisory 
officials  are  "acting  for  and  on  behalf  of  management,"  the  em- 
ployer may  be  held  accountable  for  their  activities  even  thou<^h  the 
acts  in  question  "were  not  expressly  authorized  or  might  not  be 
attributable  to  him  on  strict  application  of  the  rules  of  respondeat 
superior"  (311  U.  S.,  at  80) .  See  also  //.  /.  Heinz  Oo.  v.  National 
Labor  Relations  Board^  311  U.  S.  514,  520-521;  National  Labor 
Relations  Board  v.  Link-Belt  Co.^  311  TJ.  S.  584;  National  Labor 
Relations  Board  v.  Pacific  Gas  and  Electric  Co.^  118  F.  (2d)  780, 
787(C.C.  A.  9). 
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of  the  United  States  Department  of  Labor,  Frank 
Ashe,  was  present  at  these  meetings.  The  December  13 
meeting  began  with  a  consideration  of  the  provision 
for  recognition  in  the  Warehousemen's  proposed  con- 
tract. Powell  reiterated  his  earlier  statement  that 
recognition  ''was  not  a  matter  of  agreement  but  was  a 
question  of  fact  which  had  been  decided"  (Eesj).  Fxh. 
21,  R.  749;  see  also  R.  297).  Concerning  the  proposal 
for  a  imion  shop  he  announced  that  respondent 's  policy 
had  not  changed  in  any  respect  (Resp.  Exh.  21,  R.  750 ; 
R.  176).  Thereupon  the  Unions  proposed  various 
modifications  of  the  union-shop  provisions,  but  Powell 
turned  down  each  proposal  (Resp.  Exh.  21,  R.  750; 
R.  176).  Landye,  the  attorney  for  the  Unions,  then 
asked  whether  respondent  would  submit  to  arbitration 
all  of  the  Unions'  demands  except  the  demand  for  a 
union  shop.  When  Powell  answered  in  the  negative, 
Landye  asked  whether  respondent  would  be  willing  to 
submit  the  whole  matter  to  arbitration,  including  the 
union-shop  question.  Powell  refused  to  agree  to  this 
also  (R.  515, 170, 179,  cf .  R.  310) .  Landye  then  inquired 
whether  respondent  would  accept  the  contract  pro- 
posed by  the  Warehousemen  if  the  union-shop  clause 
were  eliminated.  Powell  stated  that  respondent  had 
substantial  objections  to  certain  other  provisions. 
Thereupon  Landye  requested  Powell  to  submit  coun- 
terproposals to  the  entire  contracts  submitted  by  the 
Unions,  stating  that  since  respondent  could  not  agree 
to  the  proposals  of  the  Union,  it  was  respondent's  duty 
to  set  forth  what  would  be  acceptable  to  it  (Resp.  Exh. 
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21,  R.  751 ;  R.  858) .  As  Landye  testified  (R.  516-517)  : 
I  stated  that  I  wanted  the  company  to  take 
each  section  of  the  unions '  contracts,  and  if  they 
agreed,  to  write  it  out  that  way  as  a  section, 
and  if  they  disagreed,  to  delete  it,  and  if  they 
had  any  additions,  to  put  it  on  the  contract. 

Mr.  Powell  stated  that  the  company  was  not 
asking  anything  from  us,  and  that  it  was  up  to 
us  to  make  proposals  that  would  please  the  com- 
pany; and  that  he  said  his  conception  of  nego- 
tiations was  that  the  company  had  no  affirm- 
ative duty  to  do  anything,  and  that  it  was  up  to 
the  union  to  please  the  company. 

In  short,  Powell's  reply  to  the  Union's  request  was, 
to  use  his  own  words,  that  *'our  proposal  or  demand  at 
present  was  that  the  picket  lines  be  removed  and  the 
employees  be  allowed  to  return  to  work,"  and  that 
*'the  Company  had  no  other  proposal  to  submit  nor 
did  the  Company  intend  to  make  any  other  demands 
on  the  Union"  (Resp.  Exh.  21,  R.  752;  See  also  R.  171, 
265-266,  369). 

The  next  meeting  was  held  on  December  14,  1940, 
at  the  request  of  Conciliator  Ashe.  He  opened  the 
meeting  by  asking  Powell  if  respondent  ''had  any- 
thing at  all  in  the  way  of  a  proposal  to  submit  which 
might  provide  a  basis  for  an  agreement."  Powell 
replied  that  respondent  had  nothing  further  to  submit 
other  than  the  statement  of  its  position  in  regard  to 
each  one  of  the  proposals  theretofore  submitted. 
Powell  was  then  asked  if  respondent  would  be  willing 
to  sign  an  agreement  which  merely  set  out  its  present 
policies  and  practices.    He  replied,  so  the  union  rep- 
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resentatives  uniformly  testified,  **No"  (R.  175,  452)/' 
The  question  of  wages  was  passed  over  after  Powell 
claimed  and  the  union  representatives  disputed  that 
respondent  was  paying  the  wages  its  competitors  were 
(R.  179-181,  242-243;  Resp.  Exh.  22,  R.  757-758). 
Conciliator  Ashe  then  suggested  that  they  discuss  the 
Unions'  demands,  one  by  one,  and  asked  that  a  stenog- 
rapher take  down  what  was  said,  explaining  that  he 
could  not  remember  all  that  had  been  said  and  that 
**he  felt  sure  the  union  representatives  did  not  under- 
stand just  what  the  Company's  position  is"  (Resp. 
Exh.  22,  R.  758;  R.  173).  Powell  objected  to  such  a 
procedure  and  further  discussion  was  postponed  until 
the  following:  Monday,  December  16  (ibid.). 

On  this  day  the  various  representatives  again  met. 
One  of  the  union  representatives  requested  that  the 
Warehousemen's  contract  be  gone  over  clause  by 
clause  (Resp.  Exh.  23,  R.  760).     Once  again  Powell 

^^  According  to  Powell's  testimony,  he  answered  by  saying  that 
"the  question  as  to  the  signing  of  an  agreement  was  one  which  had 
not  been  reached  in  our  negotiations  thus  far,  and  therefore  *  *  * 
was  premature"  (R.  856).  This,  beside  being  in  itself  a  violation 
of  the  Act  {infra,  pp.  25-26),  was  an  obvious  evasion  of  the  ques- 
tion which  had  been  asked.  Note  also  Powell's  report  to  Barr  on 
the  point  (Resp.  Exh.  22,  E.  757)  : 

"Allen  then  asked  if  the  Company  would  be  willing  to  sign  an 
agreement  which  merely  sets  out  the  pi'esent  policies  and  prac- 
tices. /  replied  that  the  question  of  the  form  of  the  agreement — 
that  is,  whether  it  should  be  verbal  or  icritten — is  premature  at 
this  time.  I  suggested  that  if  we  could  reach  an  agreement  on 
substantial  provisions,  then  that  question  should  be  considered. 
Allen  then  stated  that  if  we  could  reach  an  agreement,  woidd  we 
be  willing  to  sign  it.  I  replied  that  possibly  we  loould,  but  that 
I  thought  a  discussion  of  that  question  was  premuture.^^  [Em- 
phasis supplied.] 
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reiterated  respondent's  objections  to  the  union  shop, 
seniority,  and  arbitration  proposals,  and  questioned 
the  advisability  of  proceeding  with  the  discussion  un- 
less the  Union  agreed  to  withdraw  these  demands 
{ibid.).  When  the  union  representatives  stated  that 
there  was  a  possibility  that  the  demand  for  a  union  shop 
would  be  withdrawn,  Powell  agreed  to  discuss  the 
Union's  other  demands  (Resp.  Exh.  23,  R.  761).  In 
the  discussion  which  followed,  the  Unions  also  receded 
from  their  original  position  with  respect  to  seniority, 
offering  to  permit  "merit  and  ability"  to  be  consid- 
ered, as  well  as  seniority,  in  determining  whom  to  lay 
off  and  to  rehire  (Resp.  Exh.  23,  R.  770-771).  More- 
over, the  Unions  indicated  a  willingness  to  abandon 
their  request  for  an  arbitration  arrangement  (Resp. 
Exh.  23,  R.  764).  Nevertheless,  Powell  adhered  in- 
flexibly to  the  positions  he  had  taken  previously  with 
respect  to  the  Unions'  proposals  (Resp.  Exh.  23,  R. 
761-771)  and  refused  even  to  agree  to  those  demands 
which  involved  the  making  of  no  concession  to  the 
Unions,  such  as  the  recognition  and  no-discrimination 
clauses.  Repeating  his  former  objections,  Powell  again 
refused  to  agree  to  the  inclusion  of  the  recognition 
clause  in  the  obligating  part  of  the  agreement  (Resp. 
Exh.  23,  R.  761-762;  Bd.  Exh.  12,  R.  556).  Despite  a 
long  discussion  Powell  refused  to  agree  to  the  inclu- 
sion in  the  agreement  of  a  clause  prohibiting  anti- 
union discrimination.  Powell's  adamant  stand  with 
respect  to  this  clause  is  disclosed  by  his  own  report  of 
the  discussion  of  the  matter  to  Barr,  as  follows  (Resp. 
Exh.  23,  R.  765)  : 
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We  objected  to  Section  1  of  Article  8  and  a 
long  discussion  ensued.  Ashe  agreed  we  were 
bound  as  a  matter  of  law  to  observe  the  policy 
set  out  in  this  Section  and  stated  he  saw  no 
reason  for  us  objecting  to  its  inclusion  in  an 
agreement  unless  we  merely  did  not  want  to 
give  the  Union  the  satisfaction  of  having  it 
there.  He  also  read  to  us  similar  clauses  in 
other  agreements  and  asked  us  if  we  would 
change  these  other  agreements  in  other  indus- 
tries. We  stated  it  was  up  to  those  people  as  to 
what  they  desired  to  put  in  their  agreements. 
Then  the  Union  representative  and  Ashe  argued 
that  such  a  clause  should  be  included  because  a 
lot  of  the  Union  members  did  not  know  of  a 
similar  provision  in  the  Wagner  Act.  Finally 
the  Union  agreed  to  pass  to  the  next  clause, 

Powell  refused  the  Union's  demand  for  increased  wages 
with  the  assertion  that  'Hhey  (respondent)  were  the 
ones  to  decide  whether  the  employees  should  have  more 
money"  (E.  373).  Powell  again  rejected  the  Unions' 
demand  for  additional  compensation  for  working  sup- 
ervisors upon  the  admittedly  false  ground  that  they 
did  not  employ  such  persons  (R.  252;  Resp.  Exh.  23, 
R.  764,  supra,  p.  11),  and  again  refused  to  agree  to 
the  provision  for  meal  periods  after  5  hours  of  con- 
tinuous work,  although  Barr  had  written  him  of  the 
reasonableness  of  such  a  proposal  (R.  251 ;  Resp.  Exh. 
10,  R.  630).  Once  again,  and  for  the  last  time,  the 
Unions  asked  respondeiit  for  a  written  counter-pro- 
posal; again  Powell  refused,  reiterating  as  his  reason 
that  the  company  did  not  feel  that  it  had  anything  to 
ask  of  the  Unions  (R.  501-502).  Thereupon  the  dis- 
cussions were  broken  off  and  were  never  resumed. 
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F.  The  respects  in  which  respondent   refused  to  bargain  collectively  in 
violation  of  .Section  8  (5)  and  (1)  of  the  Act 

The  nature  of  the  obligation  imposed  by  Section  8 
(5)  of  the  Act  is  stated  by  the  Board  in  its  decision, 
as  follows  (R.  55)  : 

Collective  bargaining,  as  contemplated  by  the 
Act,  is  a  procedure  looking  toward  the  making 
of  a  collective  agreement  by  the  employer  with 
the  accredited  representatives  of  its  employees 
concerning  wages,  hours,  and  other  conditions 
of  employment.  The  duty  to  bargain  collec- 
tively, which  the  Act  imposes  upon  employers, 
has  as  its  objective  the  establishment  of  such  a 
contractual  relationship  to  the  end  that  employ- 
ment relations  may  be  stabilized  and  obstruction 
to  the  free  flow  of  commerce  thus  prevented; 
and,  indeed,  the  protection  to  organization  of 
employees  afforded  by  the  first  four  subdivisions 
of  Section  8  of  the  Act  is  intended  to  make  pos- 
sible and  to  implement  the  stabilization  of  work- 
ing conditions  through  collective  bargaining  con- 
ducted between  employers  and  the  freely  desig- 
nated representatives  of  their  employees  as 
equals.  The  duty  to  bargain  collectively  is  not 
limited  to  the  recognition  of  the  employees'  rep- 
resentatives qua  representatives,  or  to  a  meeting 
and  discussion  of  terms  with  them.  The  duty 
encompasses  an  obligation  to  enter  into  discus- 
sion and  negotiation  with  an  open  and  fair  mind 
and  with  a  sincere  purpose  to  find  a  basis  of 
agreement  concerning  the  issues  presented,  and 
to  make  contractually  binding  the  understanding 
upon  the  terms  that  are  reached. 

With  this  statement  the  Courts  have  uniformly  agreed. 
See  H.  J.  Heinz  Co.  v.  National  Labor  Relations  Board, 
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311  U.  S.  514,  524-526;  National  Labor  Relations 
Board  v.  Biles-Coleman  Lumber  Co.,  98  F.  (2d)  18,  22 
(C.  C.  A.  9) ;  National  Labor  Relations  Board  v.  Stin- 
shine  Mining  Co.,  110  F.  (2d)  780,  787  (C.  C.  A.  9), 
cert,  denied  312  U.  S.  678;  Globe  Cotton  Mills  v.  Na- 
tional Labor  Relations  Board,  103  F.  (2d)  91,  94  (C. 
C.  A.  5)  ;  National  Labor  Relations  Board  v.  Gristvold 
Mfg.  Co.,  106  F.  (2d)  713,  723  (C.  C.  A.  3) ;  National 
Labor  Relations  Board  v.  Highland  Park  Mfg.  Co., 
110  F.  (2d)  632,  637  (C.  C.  A.  4) ;  Wilson  d  Co.  v. 
National  Labor  Relations  Board,  115  F.  (2d)  759,  763- 
764  (C.  C.  A.  8) ;  National  Labor  Relations  Board  v. 
Pilling,  119  F.  (2d)  32,  37  (C.  C.  A.  3) ;  Singer  Mfg. 
Co.  V.  National  Labor  Relations  Board,  119  F.  (2d) 
131,  134  (C.  C.  A.  7),  cert,  denied  313  U.  S.  595;  Na- 
tional Labor  Relations  Board  v.  Reed  d  Prinee  Mfg. 
Co.,  118  F.  (2d)  874,  885  (C.  C.  A.  1),  cert,  denied 
313  U.  S.  595. 

Respondent's  persistent  refusal  to  assure  the  Unions 
that  it  would  reduce  to  writing  any  understandings 
reached  during  the  course  of  the  negotiations,  its  re- 
fusal to  bind  itself  to  recognize  the  Unions  and  its  re- 
fusal to  agree  to  other  concededly  reasonable  proposals, 
its  insistence  upon  determining  unilaterally  matters 
which  were  the  legitimate  subjects  of  collective  bar- 
gaining, its  steadfast  refusal  to  make  any  affirmative 
efforts  to  reach  an  accord  with  the  Unions,  and  its 
efforts  to  induce  the  employees  individually  to  abandon 
the  strike  and  to  return  to  work,  fully  warranted  the 
Board  in  its  finding  that  respondent's  conduct  did  not 
measure  up  to  the  standard  of  good  faith  required  by 
the  Act,  as  we  now  demonstrate. 
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1.  Respondent's  refusal  to  assure  the  Unions  that  it 
would  reduce  to  ivriting  whatever  understandings 
tvere  reached 

Powell's  refusal  at  both  the  September  19  and  No- 
vember 25  conferences  with  the  Unions  to  assure  them 
that  respondent  would  embody  in  a  signed  agreement 
any  understandings  that  might  be  reached  (supra,  pp. 
6,  12)  was  a  clear  breach  of  its  duty  to  treat  with  the 
Unions  in  good  faith.  As  the  Supreme  Court  declared 
in  H.  J.  Heinz  Co.  v.  National  Labor  Relations  Board, 
311  U.  S.  514,  526,  in  support  of  its  holding  that  one 
part  of  the  employer's  obligations  under  Section  8  (5) 
of  the  Act  is  to  embody  whatever  understandings  are 
reached  in  a  signed  agreement : 

*  *  *  A  businessman  who  entered  into 
negotiations  with  another  for  an  agreement 
having  numerous  provisions,  with  the  reserva- 
tion that  he  would  not  reduce  it  to  writing  or 
sign  it,  could  hardly  be  thought  to  have  bar- 
gained in  good  faith.  This  is  even  more  so  in 
the  case  of  an  employer  who,  by  his  refusal  to 
honor,  with  his  signature,  the  agreement  which 
he  has  made  with  a  labor  organization,  discredits 
the  organization,  impairs  the  bargaining  process 
and  tends  to  frustrate  the  aim  of  the  statute  to 
secure  industrial  peace  through  collective 
bargaining. 

It  is  immaterial  that  at  the  time  the  Unions  sought 
such  assurance  no  specific  terms  had  yet  been  agreed 
upon.  As  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  has  held,  a  refusal  to  embody  in  a  written 
contract  any  agreements  which  might  be  reached  is  "a 
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pertinent  circumstance  for  consideration  on  the  issue 
of  refusal  to  bargain  as  required  by  the  Act,  even 
though  no  agreements  were  actually  reached."  Hart- 
sell  Mills  Co.  V.  National  Labor  Relations  Board,  111 
F.  (2d)  291,  292;  National  Lahor  Relations  Board  v. 
Highland  Park  Mfg.  Co.,  110  F.  (2d)  632,  637. 

2.  Respondent's  refusal  to  agree  to  concededly  reason- 
able proposals 

Respondent 's  refusal  at  the  November  12  and  Decem- 
ber 13  and  16  conferences  to  agree  to  bind  itself  to  rec- 
ognize the  Warehousemen  {supra,  pp.  9, 18,  21)  further 
evidences  lack  of  good  faith  on  respondent's  part. 
Respondent's  obligation  to  recognize  the  Warehouse- 
men is  conceded.  Recognition,  because  of  its  vital 
importance  to  the  bargaining  process,  is  one  of  the 
most  frequent  subjects  of  agreement  between  labor 
organizations  and  employers.  Respondent's  insistence 
that  recognition  w^as  not  a  proper  subject  of  agreement, 
and  that  if  it  should  be  covered  at  all  in  an  agreement 
it  should  be  treated  in  a  preliminary  "whereas"  clause, 
can  be  explained  only  by  a  determination  to  withhold 
from  the  Union  the  full  measure  of  recognition  to 
which  it  was  entitled.  By  this  conduct  respondent 
violated  the  Act.  McQumj-N orris  Mfg.  Co.  v.  National 
Labor  Relations  Board,  116  F.  (2d)  748,  750-751 
(C.  C.  A.  7),  cert,  denied  313  U.  S.  565.  As  in  H.  J. 
Heinz  Co.  v.  National  Labor  Relations  Board,  110  F. 
(2d)  843,  849  (C.  C.  A.  6),  aff'd  311  U.  S.  514,  respond- 
ent's conduct  in  this  respect  ''may  well  have  left  the 
employees  suspicious  of  its  good  faith  and  with  a  sense 
of  insecurity  that  does  not  exist  ordinarily  when  neither 
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party  has  reasonable  ground  to  doubt  the  other's  good 
faith." 

Respondent's  refusal  to  agree  to  a  clause  requiring 
it  to  refrain  from  antiunion  discrimination  is  likewise 
demonstrative  of  a  lack  of  good  faith  on  respondent's 
part.  Its  objection  that  such  a  matter  was  ^'covered 
by  law  and  is  not  a  subject  of  agreement"  is  plainly 
specious.  Such  provisions  are  frequently  sought  by 
labor  organizations  and  granted  by  employers  to  give 
employees  a  feeling  of  security  in  the  exercise  of  the 
rights  guaranteed  in  the  Act.  The  fact  that  antiunion 
discrimination  is  prohibited  by  law  is  certainly  no  rea- 
son to  deny  to  employees  this  additional  protection,  if 
they  thmk  it  necessary  or  desirable.  The  employees' 
experience  when  they  first  attempted  to  organize  and 
exercise  their  rights  under  the  Act  in  December  1936 
gave  them  ample  reason  to  believe  that  the  law  alone 
was  not  complete  protection  against  discrimination  at 
respondent's  hands.'^  As  with  the  refusal  to  agree  to 
sign  a  written  contract  and  to  recognize  the  Unions,  we 
think  the  only  explanation  for  respondent's  refusal  to 
agree  to  include  this  clause  in  the  contract  is,  as  Con- 
ciliator Ashe  observed,  that  it  ''did  not  want  to  give 
the  Union  the  satisfaction  of  having  it  there"  (Resp. 
Exh.  23,  R.  765).     The  Board,  therefore,  was  clearly 

^^  In  the  earlier  decision  involving  respondent's  Portland  mail 
order  house  and  retail  store  here  involved,  which  was  sustained 
with  minor  modifications  by  the  Circuit  Court  of  Appeals  for  the 
Seventh  Circuit  (see  note  6,  p.  6,  supra) ^  the  Board  found  that 
respondent  had  interfered  with  self-organization  among  its  em- 
ployees at  the  Portland  mail  order  house  and  store  by  uttering 
antiunion  statements,  employing  detectives  to  investigate  union 
activities,  and  discharging  23  employees  because  of  their  union 
membership  and  activities. 
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justified  in  finding,  as  it  did  (R.  62),  that  respondent's 
refusal  to  agree  to  the  clause  prohibiting  discrimina- 
tion constituted  a  further  demonstration  of  respond- 
ent's lack  of  good  faith  in  dealing  with  the  Unions. 
Directly  in  point  is  Singer  Ma7iufacturing  Co.  v.  Na- 
tional Labor  Relations  Board,  119  F.  (2d)  131  (C.  C.  A. 
7),  cert,  denied  313  U.  S.  595.  In  that  case,  Board 
findings  that  the  employer's  rejection  of  a  clause  pro- 
hibiting anti-union  discrimination  upon  the  ground 
that  such  "was  its  legal  duty  irrespective  of  contract" 
was  indicative  of  a  want  of  good  faith  were  expressly 
sustained  by  the  Court  (119  F.  (2d),  at  138-139). 
Cf.  National  Labor  Relations  Board  v.  Highland  Park 
Mfg.  Co.,  110  F.  (2d)  632,  635,  637  (C.  C.  A.  4); 
National  Labor  Relations  Board  v.  Boss  Mfg.  Co.,  118 
F.  (2d)  187,  188-189  (C.  C.  A.  7). 

Powell's  rejection  of  the  Unions'  demand  for  addi- 
tional compensation  for  working  supervisors  upon  the 
admittedly  false  ground  that  respondent  did  not  em- 
ploy persons  in  such  a  capacity  (supra,  pp.  11-12), 
also  warranted  the  inference  that  respondent  was  not 
treating  with  the  Unions  with  the  sincerity  required 
by  the  Act.  Moreover,  Pow^ell's  insistence  that  em- 
ployees be  required  to  work  6  hours  without  a  meal 
period  rather  than  5  hours  as  sought  by  the  Unions, 
although  Powell's  superior,  Barr,  had  advised  him 
that  "under  normal  conditions  an  employee  should  not 
be  worked  more  than  five  consecutive  hours  without  a 
meal  period,"  demonstrates  its  unwillingness  to  agree 
to  any  proposal,  no  matter  how  reasonable.  As  the 
Court  said  in  National  Labor  Relations  Board  v.  Wil- 
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son  &  Co,,  115  F.  (2d)  759,  763  (C.  C.  A.  8),  ^'a  re- 
fusal to  do  what  reasonable  and  fair-minded  men  are 
ordinarily  willing  to  do,  upon  request,  may  certainly 
be  taken  to  be  an  indication  of  a  lack  of  proper  intent 
and  good  faith  in  collective  bargaining. ' ' 

3.  Respondent's  insistence  upon  determining  unilat- 
erally matters  tvhich  were  the  legitimate  subjects  of 
collective  hargaining 

Throughout  the  negotiations  respondent  took  the 
position  that  the  Unions'  proposals,  including  their  de- 
mands for  a  union  shop,  a  seniority  rule,  and  an  ar- 
bitration clause,  were  objectionable  because  they  con- 
flicted with  "company  policy,"  which  in  respondent's 
view  was  a  fixed  and  inflexible  matter  and  not  to  be 
bargained  about.  Thus,  Powell  asserted  with  respect 
to  the  Unions'  principal  demands  that  "in  order  to 
operate  *  *  *  the  mail  order  business  and  the  re- 
tail store  business  successfully  *  *  *  the  ultimate 
decision  *  *  *  should  remain  in  the  management ' ' 
{supra,  pp.  9-10,  see  also  note  10,  p.  10,  supra) .  And  in 
connection  with  the  Unions'  request  for  increased 
wages  Powell  asserted  at  the  December  16  conference 
that  it  was  for  respondent  "to  decide  whether  the  em- 
ployees should  have  more  money"  {supra,  p.  22). 
The  Board  very  properly  regarded  respondent's  re- 
peated rejection  of  union  proposals  on  the  general 
ground  that  they  were  not  consonant  with  company 
policy  or  practice  as  "illustrative  of  the  respondent's 
bad  faith  in  the  negotiations"  (R.  65-66).  Respond- 
ent was  in  effect  "reserving  the  right  to  act  unilat- 
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erally  and  of  its  own  will  alone  upon  matters  involving 
legitimate  collective  bargaining,"  in  clear  violation  of 
its  duty  to  bargain  collectively.  Singer  Mfg.  Co.  v. 
National  Labor  Relations  Board,  119  F.  (2d)  131,  136 
(C.  C.  A.  7),  cert,  denied  313  U.  S.  595.  Other  Courts 
have  condemned  as  violative  of  the  Act  similar  at- 
tempts to  exclude  from  the  area  of  permissible  bar- 
gaining certain  legitimate  subjects  of  collective  bar- 
gaining. National  Licorice  Go.  v.  National  Labor 
Relations  Board,  309  U.  S.  350,  360 ;  National  Labor 
Relations  Board  v.  Reed  &  Prince  Mfg.  Co.,  118  P. 
(2d)  874,  883  (C.  C.  A.  1),  cert,  denied  313  U.  S.  595; 
National  Labor  Relations  Board  v.  Westinghouse  Air- 
brake Companij,  120  F.  (2d)  1004,  1006-1007  (C.  C.  A. 
3)  ;  see  also  Rapid  Roller  Co.  v.  National  Labor  Rela- 
tions Board,  126  F.  (2d)  452,  459  (C.  C.  A.  7). 

4.  Respondent's  steadfast  refusal  to  make  any  affirma- 
tive efforts  to  reach  an  accord  tvith  the  Unions 

Eespondent's  persistent  refusal  to  take  any  initiative 
in  the  negotiations  to  the  end  that  an  agreement  might 
be  reached  clearly  warranted  the  conclusion  of  the 
Board  (R.  63)  that  respondent  "by  its  negative  atti- 
tude was  refusing  to  bargain  collectively  in  good  faith." 
Throughout  the  negotiations  respondent  steadfastly 
refused  to  submit  to  the  Unions  either  a  contract  which 
was  acceptable  to  it  or  counterproposals  to  the  various 
demands  of  the  Unions,  although  rei3eatedly  requested 
to  do  so  (supra,  pp.  7-8, 11-12, 18-19,  22).  Even  after 
the  Unions  had  receded  from  their  principal  demands 
and  asked  respondent  ''to  take  each  section  of  the 
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union's  contracts,  and  if  they  agi'eecl,  to  write  it  out 
that  way  as  a  section,  and  if  they  disagreed,  to  delete  it, 
and  if  they  had  any  additions,  to  put  it  on  the  contract" 
(supra,  pp.  18-19),  respondent  refused  to  do  so.  Nor 
would  re3]3ondent  even  agree  to  enter  into  an  agreement 
providing  simply  for  the  continuation  of  the  existing 
terms  and  conditions  of  employment  {supra,  pp.  19-20). 
What  is  more,  respondent  openly  proclaimed  through- 
out the  negotiations  that  it  w^as  under  no  obligation  to 
submit  counterproposals,  that  respondent  ''was  not 
asking  anything  from"  the  Unions  and  that  it  was  up 
to  the  Unions  ''to  make  proposals  that  would  please" 
respondent,  and  that  respondent  "had  no  affirmative 
duty  to  do  anything"  (supra,  pp.  7-8,  11,  19-20). 

This  do-nothing  philosophy  of  collective  bargaining 
plainly  cannot  be  reconciled  with  the  requirements  of 
the  Act.  The  objective  of  the  collective  bargaining 
process,  as  the  Courts  have  repeatedly  held,  is  "an 
agreement  between  employer  and  employees  as  to 
wages,  hours,  and  working  conditions."  H.  J.  Heinz  Co. 
V.  National  Labor  Relations  Board,  311  U.  S.  514,  523. 
This  objective  cannot  be  achieved  if  the  employer 
merely  sits  back  and  says  yes  or  no  to  the  employees' 
proposals.  It  will  indeed  be  a  rare  case  in  which  a 
union,  casting  about  in  the  dark  without  help  or  guid- 
ance from  the  employer,  happens  to  hit  upon  a  set  of 
proposals  which  prove  satisfactory  to  the  employer. 
The  process  of  collective  bargaining  cannot  be  made 
to  turn  on  such  rare  and  far-fetched  accidents.  As 
the  Board  pointed  out  in  its  decision,  "It  takes  the 
affirmative   efforts   of  the   two   parties,     "^     *     *    to 
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make  a  collective  bargain"  (R.  63).  The  Circuit 
Courts  of  Ax)peals  have  thus  uniformly  held  that 
where,  as  here,  the  employer  refuses  to  submit  coun- 
terproposals when  requested  to  do  so,  his  refusal  may 
be  taken  by  the  Board  as  evidence  of  bad  faith  and  an 
unwillingness  to  engage  in  genuine  bargaining.  ''When 
a  counter-proposal  is  directly  asked  for,  it  ought  to  be 
made."  GJohe  Cotton  Mills  v.  National  Lahor  Rela- 
tions Board,  103  F.  (2d)  91,  94  (C.  C.  A.  5).  A  re- 
fusal to  submit  counterproposals  ''may  go  to  support 
a  want  of  good  faith  and,  hence,  a  refusal  to  bargain." 
National  Labor  Relations  Board  v.  Pilling,  119  F. 
(2d)  32,  37  (C.  C.  A.  3).  Accord:  National  Lahor  Re- 
lations Board  V.  Boss  Mfg.  Co.,  118  F.  (2d)  187,  189 
(C.  C.  A.  7).  The  sense  of  this  requirement  is  appa- 
rent. Collective  bargaining  is  a  two-way,  not  a  one- 
way, proposition.  It  requires  a  "sincere  purpose"  on 
the  part  of  both  parties  to  arrive  at  a  mutually  satis- 
factory agreement  (see  authorities  cited  on  pp.  23-24, 
supra).  This  presupposes  bona  fide  active  efforts  on 
both  sides,  not  one,  to  discover  the  terms  upon  which 
there  will  be  accord.  This  was  admittedly  absent 
here;  it  is  unquestioned  that  Barr  gave  express,  writ- 
ten orders  to  his  negotiator,  Powell,  not  to  "rush" 
the  bargaining  process,  or  "take  the  initiative,"  or 
"agree"  to  matters  even  though  there  was  no  dispute 
as  to  them,  or  "volunteer"  i^roposals  or  counterpro- 
posals, or  state  respondent's  position  "in  writing" 
(supra,  p.  8,  note  7) ;  the  philosophy  behind  these 
sabotaging  orders  was  also  explicitly  declared,  to  wit, 
that  the  "union  is  seeking"  an  agreement — respondent 
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was  not!  In  short,  it  is  abundantly  clear  that  re- 
spondent was  seeking  by  the  appearance  of  negotia- 
tions, but  with  no  sincere  purpose  to  achieve  an  agree- 
ment, to  keep  within  the  letter,  while  defeating  the 
purpose  of  the  Act.  "The  studied  and  meticulous 
efforts  of  the  respondent,  in  the  course  of  its  nego- 
tiations with  its  employees  *  *  *  to  be  'within 
the  law',  tell  their  own  story.  Duties  imposed  by  law 
cannot  be  discharged  by  offering  shadow  for  the  sub- 
stance." National  Labor  Relations  Board  v.  Griswold 
Mfg.  Co.,  106  F.  (2d)  713,  723  (C.  C.  A.  3).  Respond- 
ent's violation  of  the  Act  is  manifest. 

Furthei',  in  refusing  to  embody  the  existing  terms 
and  conditions  of  employment  in  a  binding  agreement 
when  the  Unions  asked  whether  it  would  do  so  (supra, 
pp.  19-20)  respondent  undeniably  established  its  lack  of 
good  faith.  If  the  employer  finds  himself  unpersuaded 
by  the  arguments  advanced  in  support  of  the  em- 
ployees' demands,  the  very  least  he  must  do,  when  re- 
quest is  made,  is  to  offer  to  enter  into  an  agreement 
providing  for  the  maintenance  of  the  status  quo.  Na- 
tional  Labor  Relations  Board  v.  Express  Publishing 
Co.,  Ill  F.  (2d)  588,  589  (C.  C.  A.  5)  ;  Ritzwoller  Co. 
V.  National  Labor  Relations  Board,  114  F.  (2d)  432, 
436  (C.  C.  A.  7).  Respondent  was  not  even  willing  to 
do  this. 

5.  Respondent's  efforts  to  induce  the  employees  indi- 
vidually to  abandon  the  strike  and  to  return  to 
work 

Although  respondent  had  accepted  the  Unions  as  the 
representatives  of  its  employees  and  knew  that  the 
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Unions  were  taking  concerted  action  against  it,  as  Avas 
their  unquestioned  riglit  under  the  Act,  respondent  by 
means  of  threats  and  solicitation  sought  to  induce  the 
striking  employees  individually  to  return  to  work 
{supva,  pp.  15-17),  thereby  violating,  as  the  Board 
found  (R.  67),  ''its  obligation  to  deal  with  the  Unions 
as  the  exclusive  representatives  of  the  employees." 
That  this  effort  to  "undercut"  the  authority  of  the 
Unions  to  act  as  the  exclusive  bargaining  agents  of  the 
employees  "reflects  on  its  good  faith  in  the  collective 
bargaining  negotiations,"  as  found  by  the  Board  (R. 
67) ,  is  not  open  to  question.  See  National  Labor  Rela- 
tions Board  v.  Biles-Coleman  Lumber  Co.,  98  F.  (2d) 
18,  21  (C.  C.  A.  9) ;  National  Labor  Relations  Board  v. 
Remington  Rand,  Inc.,  94  F.  (2d)  862,  870  (C.  C.  A.  2), 
cert,  denied  304  U.  S.  576;  National  Labor  Relations 
Board  V.  Reed  cC-  Prince  Mfg.  Co.,  118  F.  (2d)  874, 
883-885  (C.  C.  A.  1),  cert,  denied  313  U.  S.  595;  Ritz- 
woller  Co.  v.  National  Labor  Relations  Board,  114  F. 
(2d)  432,  436  (C.  C.  A.  7). 


In  view  of  respondent's  persistent  refusal  to  assure 
the  Unions  that  it  would  "honor  with  its  signature" 
any  agreement  reached  with  them ;  its  stubborn  resist- 
ance against  agreeing  to  do  merely  what  the  law  re- 
quires it  to  do,  i.  e.,  to  recognize  the  Unions  and  to 
refrain  from  discrimination  against  their  members;  its 
failure  to  agree  to  concededly  reasonable  proposals,  or 
even  to  agree  to  a  contract  providing  for  the  continu 
ation  of  existing  terms  and  conditions  of  employment ; 
its  insistence  upon  determming  unilaterally  matters 
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which  are  legitimate  subjects  of  collection  bargaining  ; 
its  obdurate  refusal  to  submit  written  counterpropos- 
als, its  insistence  that  it  was  not  required  to  make  an 
affirmative  effort  to  reach  an  accord  with  the  Unions, 
and  its  view  that  the  Unions  must  continue  to  submit 
proposals  until  they  found  one  that  would  "please"  re- 
spondent; the  dilatory  tactics  adopted  in  connection 
with  the  Unions'  request  for  a  conference  with  policy- 
making officials  of  respondent  in  Chicago;  and  its  ef- 
fort to  "undercut"  the  authority  of  the  duly  chosen 
bargaining  representatives  of  the  employees  by  going 
to  the  employees  themselves  with  a  request  that  they  re  • 
turn  to  work — on  all  these  bases  the  Board  very  prop- 
erly found  (R.  68)  that  respondent  "did  not,  as  it  was 
bound  to  do  'confer  and  negotiate  sincerely  with  the 
representatives  of  its  employees  *  *  *  with  an 
open  mind  and  sincere  desire  to  reach  an  agreement 
in  a  spirit  of  amity  and  cooperation.'  "  Indeed,  the 
Board's  conclusion  (R.  68)  is  inescapable  that  respond- 
ent "while  going  through  the  motions  of  meeting  and 
conferring  with  the  Unions,"  had  no  intention  of 
reaching  an  agreement  with  the  Unions,  regardless  of 
terms;  respondent  was  engaging  in  "mere  shadow- 
boxing."  See  Stonewall  Cotton  Mills  v.  National 
Labor  Relations  Board,  decided  June  3,  1942,  10  L.  R. 
R.  514  (C.  C.  A.  5).  The  Board  was  amply  justified  in 
finding,  on  this  evidence,  that  respondent  had  violated 
Section  8  (5)  and  (1)  of  the  Act. 

In  view  of  the  whole  course  of  the  negotiations  the 
Board  properly  concluded  that  the  strike,  called  as  it 
was  shortly  after  the  union  representatives  expressed 
the  view  that  they  "were  being  stalled"  and  at  a  time 
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when  their  request  for  a  further  meeting  had  been 
ignored  for  several  days,  was  caused  and  thereafter 
prolonged  by  respondent's  refusal  to  bargain  col- 
lectively in  good  faith  with  the  Unions  (R.  68).  This 
conclusion  is  buttressed  by  the  Unions'  efforts  after 
the  strike  began  to  find  a  basis  for  an  agreement  with 
respondent.  Receding  from  their  principal  demands, 
that  is,  for  a  union  shop,  a  seniority  rule,  and  an  arbi- 
tration clause  (see  p.  21,  supra),  the  Unions  asked 
respondent  literally  to  write  its  own  contracts  with 
them,  but  to  no  avail.  In  this  situation  it  is  idle  to 
urge,  as  did  respondent  before  the  Board,  that  the 
Unions  were  striking  solely  to  enforce  their  demand 
for  a  union  shop.  Indeed,  on  all  the  facts,  it  is  diffi- 
cult to  see  how  the  Board  could  have  reached  any  other 
conclusion  than  it  did  (R.  68),  namely,  that  ''a  sub- 
stantial cause  of  the  strike  and  its  prolongation  was 
the  justified  feeling  of  the  Unions  that  the  respondent 
was  'stalling';  that  is,  not  fulfilling  its  obligation  to 
bargain  collectively  as  required  by  the  Act. ' ' 

Disregarding  the  unanimous  array  of  authorities 
against  it,  respondent  contends  that  good  faith  is  not 
an  element  of  the  duty  to  bargain  collectively." 

This  contention  is  completely  foreclosed  by  the 
authorities  under  the  Act  (see  pjx  23-24,  supra)  and  by 
the  authorities  under  the  analogous  Railway  Labor  Act 


^*  Thus  respondent  asserted  in  its  brief  before  the  Board,  a  copy 
of  which  has  been  filed  herein  for  the  convenience  of  the  L  ourt, 
that : 

u  *  *  *  r^]^Q  Congress  further  assumed  that,  by  placing  upon 
employers  the  simple  requirement  of  meeting  with  the  representa- 
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as  well.  In  Singer  Mfg.  Co.  v.  National  Labor  Rela- 
tions Board,  119  F.  (2d)  131  (C.  C.  A.  7),  the  employer 
vigorously  urged  precisely  this  contention  both  in  its 
main  brief  and  in  its  reply  brief.  The  Court  squarely 
rejected  the  contention,  holding: 

*  *  *  We  think  the  Board  had  full  au- 
thority to  determine  as  a  fact  whether  petitioner 
was  acting  in  good  faith  or  whether  its  actions 
amounted  to  a  mere  superficial  pretense  at  bar- 
gaining— whether  it  had  actually  the  intent  to 
bargain,  sincerely  and  earnestly — whether  the 
negotiations  were  cajjtious  and  accompanied  by 
an  active  purpose  and  intent  to  defeat  or  wil- 
fully obstruct  real  bargaining  (119  F.  (2d), 
at  p.  134). 

The  employer  in  the  Singer  case  raised  this  same  con- 
tention and  stressed  its  importance  in  the  administra- 
tion of  the  Act  in  its  petition  to  the  Supreme  Court  for 


tives  of  their  organized  employees,  the  attainment  of  industrial 
peace  through  agreements  would  be  furthered.  As  one  court  has 
said: 

"  'The  Act  *  ♦  *  meant  to  give  to  the  employees  whatever 
advantage  they  would  get  from  collective  pressure  upon  their 
employer ;  and  the  question  here  is  what  are  the  fair  implications 
of  that  grant.' 

''Art.  Metals  Constr.  Co.  x.  N.  L.  R.  B.  (1940,  C.  C.  A.,  2d  cir.), 
110  F.  (2d)  148,  at  p.  150. 

"The  'implications  of  the  grant'  do  not  in  any  way  include  the 
imposition  of  a  greater  duty  upon  the  employer  than  to  participate 
in  the  procedure  established  by  law.  To  imply  that  the  Congress 
undertook  the  superhuman  task  of  legislating  a  state  of  mind  for 
all  employers,  or  that  the  Congi-ess  intended  to  set  up  indefinite 
and  imponderable  standards  of  conduct  described  by  such  words 
as  'sincerity'  and  'good  faith,'  is  to  go  far  beyond  the  reasonable 
'implications  of  the  grant,'  and  to  convert  an  intelligible  and 
easily-administered  law  into  an  instrument  of  potential  and 
terrifying  abuse"  (Eesp.  brief  before  the  Board,  pp.  19-20). 
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a  writ  of  certiorari;  nevertheless,  the  petition  was 
denied  by  the  Court  (313  U.  S.  595).  The  company's 
petition  for  a  rehearing  again  raising  this  issue  was 
also  denied  by  the  Supreme  Court  (62  S.  Ct.  55). 
The  Supreme  Court  rejected  an  identical  contention 
in  a  case  arising  under  the  Railway  Labor  Act.  In 
Virginian  RaiJwaij  Co.  v.  System  Federation  No. 
40,  300  U.  S.  515,  the  Court  reviewed  a  decree  re- 
quiring the  railroad  company  to  "treat  with"  the 
agent  of  its  employees  and  to  ''exert  every  reasonable 
effort  to  make  and  maintain  agreements."  The  com- 
pany insisted  that  its  obligation  to  bargain  was  not  a 
fit  subject  for  a  decree  in  equity  because  negotiation 
depends  upon  desires  and  mental  attitudes  which  are 
far  beyond  judicial  control.  The  court  summarily  dis- 
posed of  this  contention,  saying  (at  p.  550)  :  "Whether 
an  obligation  has  been  discharged,  and  whether  action 
taken  or  omitted  is  in  good  faith  or  reasonable,  are 
everyday  subjects  of  inquiry  by  courts  in  framing  and 
enforcing  their  decrees. ' ' 

With  respondent  erroneously  taking  the  position 
that  Section  8  (5)  of  the  Act  places  upon  employers 
only  "the  simple  requirement  of  meeting  with  the  rep- 
resentatives of  their  organized  employees"  {supra, 
p.  36,  note  18),  and  that  the  Board  may  not  inquire  into 
an  employer's  sincerity  and  good  faith  in  the  negotia- 
tions, it  is  readily  understandable  why  respondent's 
conduct  throughout  the  negotiations  did  not  measure 
up  to  the  standard  of  good  faith  which  the  Courts  have 
universally  held  to  be  required  by  the  Act. 
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G.  Respondent's    interference,    restraint,    and    coercion    in    violation    of 
Section  8  (1)  of  the  Act 

It  is  not  open  to  doubt,  particularly  inasmuch  as  the 
strike  was  caused  by  respondent's  unfair  labor  prac- 
tices, that,  as  the  Board  found  (R.  74),  ''respondent, 
by  communicating  with  the  employees  directly  through 
its  supervisory  employees,  and  by  stating  to  the  em- 
ployees that  'we  are  operating  tomorrow  as  usual  and 
your  job  is  open  for  you  if  you  want  to  come  in,'  was 
seeking  to  induce  the  striking  employees  to  desert  the 
Unions  and  to  abandon  their  concerted  activity."  By 
such  solicitation  and  by  McGowan's  threatening  state- 
ments to  1:1s  subordinates  (supra,  pp.  15-17),  respond- 
ent plainly  interfered  with,  restrained,  and  coerced  its 
employees  in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act.  See  the  authorities  cited  on  p. 
24,  supra,  and  National  Labor  Relations  Board  v. 
Biles-Coleman  Lumber  Co.,  98  F.  (2d)  18,  22-23  (C. 
C.  A.  9). 

Point  II 

The  Board's  order  is  valid  and  proper  under  the  Act 

The  provisions  of  the  order  requiring  respondent  to 
cease  and  desist  from  the  specific  unfair  labor  prac- 
tices found  (paragraphs  1  (a),  (b) ;  R.  80-81)  are  of 
settled  validity.  National  Labor  Relations  Board  v. 
Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261, 
265.  Equally  valid  under  the  circumstances  of  this 
case  are  the  provisions  of  the  order  requiring  respond- 
ent to  cease  and  desist  from  in  any  other  manner  inter- 
fering with  its  employees  in  the  exercise  of  their  right 
to  self -organization  and  collective  bargaining   (para- 
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graph  1  (c)  ;  R.  81).  Respondent  not  only  refused 
to  bargain  collectively  in  good  faith  with  the  Unions 
in  violation  of  Section  8  (5)  and  8  (1)  of  the  Act,  but 
also,  in  further  and  independent  violation  of  Section 
8(1)  sought  to  induce  the  striking  employees  to  desert 
the  Unions  and  abandon  their  concerted  activities,  and 
used  threats  of  discharge  as  well  as  of  a  plant  shut-down. 
In  this  situation,  where  separate  and  independent  viola- 
tions of  Section  8  (1)  are  found,  the  doctrine  of  National 
Labor  Relations  Board  v.  Express  Publishing  Co.,  312 
U.  S.  426,  has  no  application,  and  the  Board  properly 
entered  the  general  cease  and  desist  order.  National 
Labor  Relations  Board  v.  HoUytvood-MaxweU  Co.,  126 
F.  (2d)  815,  819  (C.  C.  A.  9)  ;  National  Labor  Rela- 
tions Board  v.  Pacific  Gas  and  Electric  Co.,  118  F. 
(2d)  780,  789  (C.  C.  A.  9) ;  cf.  National  Labor  Rela- 
tions Board  v.  National  Motor  Bearing  Co.,  105  F. 
(2d)  652,660  (CCA.  9). 

The  provisions  of  the  order  requiring  that  respond- 
ent offer  reinstatement  with  back  pay  to  those  em- 
ployees who  went  on  strike  on  December  7,  1940,  or 
thereafter  and  who  have  applied  for  and  been  denied 
reinstatement;  and  that  respondent,  upon  application, 
offer  reinstatement  to  those  strikers  who  have  not 
heretofore  applied  for  reinstatement,  with  back  pay 
from  any  denial  of  their  applications  (paragraphs  2 
(a),  (b),  (c),  and  (d) ;  R.  82-83)  are  the  normal 
remedial  provisions  entered  in  cases  where  strikes  are 
caused  or  prolonged  by  unfair  labor  practices.  Their 
propriety  has  been  uniformly  sustained  by  the  Courts. 
National  Labor  Relations  Board  v.  Grower-Shipper 
Vegetable  Association,  122  F.  (2d)  368,  378  (C.  C  A. 
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9)  ;  National  Labor  Relations  Board  v.  Carlisle  Lumber 
Co.,  94  F.  (2d)  138  (C.  C.  A.  9),  cert,  denied  304  U.  S. 
575 ;  Natio7ial  Labor  Relations  Board  v.  Biles-Coleman 
Lumber  Co.,  98  F.  (2d)  18  (C.  C.  A.  9) ;  Republic 
Steel  Corp.  v.  National  Labor  Relations  Board,  107  F. 
(2d)  472,  478  (C.  C.  A.  3),  cert,  denied  on  this  point 
309  U.  S.  684. 

The  validity  of  the  provision  directing  respondent 
to  bargain  collectively  with  the  Unions  (paragraph  2 
(f ) ;  R.  84)  is  not  open  to  question.  National  Labor 
delations  Board  v.  P.  Ijorillard  Co.,  314  U.  S.  512; 
National  Ijabor  Relations  Board  v.  Bradford  Dyeing 
Association,  310  U.  S.  318,  339-340. 

CONCLUSION 

It  is  respectfully  submitted  that  the  National  Labor 
Relations  Act  has  been  validly  applied  to  respondent, 
that  the  Board's  findings  are  supported  by  substantial 
evidence,  that  its  order  is  valid  and  proper  in  all  re- 
spects, and  that  a  decree  should  issue  affirming  and 
enforcing  said  order  in  full,  as  prayed  in  the  Board's 
petition  and  request  for  enforcement. 
Robert  B.  Watts, 

General  Counsel, 
Ernest  A.  Gross, 

Associate  General  Counsel, 
Gerhard  P.  Van  Arkel, 

Assistant  General  Counsel, 
Morris  P.  Glushien, 
Owsley  Vose^ 
John  H.  Garver, 

Attorneys, 
National  Labor  Relations  Board. 
July  1942. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act,  49  Stat.  449,  29  U.  S.  C,  sec.  151  et  seq., 
are  as  follows : 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7. 

*  *  *  4t  4t 

(5)  To  refuse  to  bargain  collectively  with  the 

representatives  of  his  employees,  subject  to  the 

provisions  of  section  9  (a). 

***** 

Sec.  9.  (a)  Representatives  designated  or  se- 
lected for  the  purposes  of  collective  bargaining 
by  the  majority  of  the  employees  in  a  unit  ap- 
propriate for  such  purposes,  shall  be  the  exclu- 
sive representatives  of  all  the  employees  in  such 
unit  for  the  purposes  of  collective  bargaining 
in  respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment, or  other  conditions  of  emplojrment: 
Provided,  That  any  individual  employee  or  a 
group  of  employees  shall  have  the  right  at  any 
time  to  present  grievances  to  their  employer. 

(42) 
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THE  PARTIES. 

Hereafter  in  this  brief  we  shall  refer  to  the  petitioner 
and  cross-respondent,  National  Labor  Relations  Board, 
as  the  "Board";  to  the  respondent  and  cross-petitioner, 
Montgomery  Ward  &  Co.,  Incorporated,  an  Illinois  cor- 


poration,  as  ** Wards";  to  the  Warehousemen's  Union, 
Local  206,  chartered  by  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen,  and  Helpers  of  Amer- 
ica, as  the  "Warehousemen";  to  the  Retail  Clerks'  In- 
ternational Protective  Association,  Local  No.  1257,  as 
the  "Clerks";  and  to  the  latter  two  organizations  col- 
lectively as  the  "Unions". 

THE  TERMS  USED. 

Hereafter  in  this  brief  we  shall  refer  to  the  National 
Labor  Relations  Act  (an  Act  of  Congress  approved  July 
5,  1935,  c.  372,  49  Stat.  449-457,  U.  S.  C.  A.,  Title  9, 
Sections  151-166)  as  "the  Act";  to  all  forms  of  the  closed 
shop,  whether  called  "union  shop",  "union  preference 
shop",  or  something  else,  as  the  "closed  shop";  to  the 
brief  which  the  Board  filed  with  this  Court  in  support 
of  its  Petition  for  Enforcement  of  an  Order  of  the  Na- 
tional Labor  Relations  Board  as  the  "Board's  Brief"; 
and  to  the  brief  which  Wards  filed  with  this  Court  in 
support  of  its  Cross-Petition  for  Review  and  to  Set  Aside 
an  Order  of  the  National  Labor  Relations  Board  as 
"Wards'  Brief  as  Petitioner". 

STATEMENT  OF  THE  CASE. 

Nothing  need  be  added  here  to  the  Statement  set  forth 
in  Wards'  Brief  as  Petitioner,  except  to  call  the  attention 
of  this  Court  to  the  many  misstatements  of  fact  in  the 
Board's  Brief  which  are  discussed  in  Proposition  VIII 
of  this  brief. 


SUMMARY  OF  THE  ARGUMENT. 

Wards  contends  that  the  Board's  Decision  and  Order 
should  either  be  set  aside  completely  or  the  case  reversed 
and  remanded  to  the  Board  in  order  that  the  errors  of 
law  embedded  in  the  Board's  Findings  and  Conclusions 
be  corrected.  Wards'  position  is  based  on  the  follow- 
ing points : 

1.  When  an  administrative  agency  misinterprets  the 
statute  under  which  it  acts,  or  when  an  administra- 
tive agency  makes  errors  of  law  which  may  have 
materially  affected  its  findings,  or  when  an  adminis- 
trative agency  rests  heavily  upon  a  misconstruction 
of  the  law  or  upon  unsupported  findings,  or  when  an 
administrative  agency  weighs  the  evidence  under  a 
mistaken  view  of  the  law,  or  when  the  findings  of  an 
administrative  agency  leave  the  reviewing  court  in 
doubt  as  to  whether  the  agency  has  made  its  find- 
ings under  a  proper  view  of  the  law,  the  decision 
and  order  of  the  administrative  agency  should  be 
remanded  for  further  proceedings  under  a  correct 
view  of  the  law. 

2.  A  remand  for  such  reasons  is  distinct  from  the  set- 
ting aside  of  an  order  because  the  record  completely 
lacks  substantial  evidence  to  support  it,  and  such  a 
remand  may  be  ordered  even  without  examination 
to  discover  whether  the  record  contains  substantial 
evidence  which  would  support  a  finding  or  conclu- 
sion made  under  a  proper  view  of  the  law. 

3.  The  Board's  Decision  and  Order  in  the  present 
case  are  based  upon  definite  misconstructions  of 
the  statute  in  that  certain  statements  and  actions 
of  Wards  in  the  course  of  negotiations  are  im- 
properly held  to  amount  per  se  to  a  refusal  to  bar- 
gain. 


4.  The  Board's  Decision  and  Findings  show  that  the 
Board  was  attempting  to  usurp  the  power  of  passing 
upon  the  reasonableness  of  the  terms  upon  which 
Wards  was  insisting  in  the  course  of  negotiations, 
and  thus  to  exercise  a  managerial  authority. 

5.  The  Board's  Conclusions  rested  heavily  upon  find- 
ings which  were  entirely  unsupported  or  clearly  er- 
roneous. 

6.  Partly  as  a  result  of  these  errors  of  law,  not  a  single 
one  of  the  Findings  upon  which  the  Board  bases  its 
Conclusions  is  supported  by  substantial  evidence. 

In  addition  to  these  contentions,  we  shall  point  out  to 
this  Court  that  Board's  counsel  in  the  Board's  Brief  have 
attempted  to  prejudice  this  Court  by  reference  to  matters 
which  were  not  introduced  into  evidence  before  the  Board 
and  which  are  of  such  a  character  as  to  evidence  bias  and 
prejudice  on  the  part  of  the  Board.  We  also  propose  to 
show  to  this  Court  that  the  Board's  Brief  is  replete  with 
misstatements  of  the  facts  and  misrepresentations  of  the 
evidence. 
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ARGUMENT. 

I. 

The  Power  of  This  Court  to  Deny  Enforcement  to  Orders 
of  the  National  Labor  Relations  Board  Because  of  Er- 
rors of  Law  Is  Not  Limited  to  Questions  of  Lack  of 
Evidence. 

The  Board's  brief  in  the  present  case  argues  as  if  the 
sole  issue  before  this  Court  were  whether  the  evidence 
substantially  supports  the  Board's  findings  of  fact.  This 
is  one  of  the  issues,  but  it  is  not  the  only  one  and  per- 
haps not  the  most  important.  While  Wards  earnestly 
contends  that  the  Board's  findings  completely  lack  sub- 
stantial support  in  the  record,  Wards  also  submits  that 
the  order  should  be  denied  enforcement  for  other  rea- 
sons, equally  compelling,  and  possessing  far  more  general 
importance  than  the  particular  questions  of  fact  raised 
by  a  single  case. 

Because  of  the  importance  of  these  other  issues,  the 
discussion  of  them  may  profitably  be  prefaced  by  a  con- 
sideration of  principles  which  are  neither  new  nor  de- 
batable, but  which  must  be  constantly  remembered  in  a 
proper  analysis  of  this  case. 

The  Board's  order  is  of  course  final  "as  to  the  facts, 
if  supported  by  evidence"  (Section  10,  paragraphs  (e) 
and  (f )  of  the  Act) ;  but  this  finality  no  more  extends  to 
issues  which  present  questions  of  law  than  in  the  case 
of  orders  promulgated  by  other  administrative  agencies. 
The  Supreme  Court  has  given  us  a  succinct  descrip- 
tion of  the  general  types  of  so-called  ''questions  of  law" 
which  are  inherent  in   all  administrative   decisions: 
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**  Whether  the  commission  applies  the  legislative 
standards  validly  set  up,  whether  it  acts  within  the 
authority  conferred  or  goes  beyond  it,  whether  its 
proceedings  satisfy  the  pertinent  demands  of  due 
process,  whether,  in  short,  there  is  compliance  with 
the  legal  requirements  which  fix  the  province  of  the 
commission  and  govern  its  action,  are  appropriate 
questions  for  judicial  decision." 

Federal  Radio   Com'n  v.   Nelson  Bros.,    (1935), 

289  U.  S.  266,  at  p.  276;  53  S.  Ct.  627,  at  p. 

632;  77  L.  Ed.  1166. 

From  this  general  statement  of  what  are  "appropriate 

questions  for  judicial  review",  the  following  propositions 

which  are  pertinent  to  the  present  case  may  be  deduced: 

A.  If  the  Board  incorrectly  interpreted  the  statute  ad- 
ministered by  it,  the  order  should  be  set  aside. 

The  interpretation  of  a  statute  is  obviously  a  question 
of  law  and  not  a  question  of  fact.  Hence  the  Court  which 
reviews  an  administrative  order  is  never  bound  by  the 
interpretation  adopted  by  the  administrative  agency: 

"That  there  may  be  some  degree  of  finality  in  a 
finding  of  fact  by  an  administrative  body  may  be 
conceded,  but  such  finding  cannot  take  from  the 
courts  the  power  to  construe  a  statute  and  determine 
whether  it  covers  such  a  situation  as  the  facts  pre- 
sent. ' ' 

Washburn  v.  Commissioner  of  Internal  Revenue, 
(8th  cir.)  51  Fed.  (2d)  949  at  p.  951. 

"The  function  of  the  court  is  to  decide  whether 
the  correct  rule  of  law  was  applied  to  the  facts 
found;  and  whether  there  was  substantial  evidence 
before  the  Board  to  support  the  findings  made." 

Helvering  v.  Rankin,  (1935)  295  U.  S.  123,  at  p. 
131;  55  S.  Ct.  732,  at  p.  736;  79  L.  Ed.  1343. 


What  Congress  meant  by  the  phrase  "bargain  collec- 
tively" is  a  question  of  statutory  definition;  it  is  a  proper 
subject  for  judicial  decision  and  administrative  deter- 
mination involving  the  definition  of  this  phrase  is  neither 
final  nor  binding  in  this  Court.  Wards  contends  that  the 
Board  improperly  interpreted  this  phrase,  and  that 
present  case  improperly  interpreted  this  phrase,  and  that 
this  error  of  law  can  only  be  corrected  by  setting  aside 
the  Board's  order. 

B.  If  the  Board's  ultimate  conclusions  involved  mixed 
questions  of  law  and  fact  in  which  were  embedded 
legal  questions  improperly  decided,  the  order  should 
be  set  aside. 

The  ultimate  finding  of  an  administrative  agency  may 
involve  both  a  question  of  fact  and  an  interpretation  of 
the  law;  such  findings  are  said  by  the  courts  to  give  rise 
to  a  ''mixed  question  of  law  and  fact"  which  is  subject 
to  judicial  review:  V.  8.  v.  Idaho,  (1936)  298  U.  S.  105, 
at  p.  109,  56  S.  Ct.  690  at  p.  692;  80  L.  Ed.  1070. 

"*  *  *  The  ultimate  finding  is  a  conclusion  of  law 
or  at  least  a  determination  of  a  mixed  question  of 
law  and  fact.  It  is  to  be  distinguished  from  the  find- 
ings of  primary,  evidentiary,  or  circumstantial  facts. 
It  is  subject  to  judicial  review  and,  on  such  review, 
the  court  may  substitute  its  judgment  for  that  of  the 
Board.  *  *  *" 

Helvering  v.  Tex-Penn  Oil  Co.,  (1937),  300  U.  S. 
481,  at  p.  491,  57  S.  Ct.  569,  at  p.  574,  81  L. 
Ed.  755. 

Because  the  Board  based  its  ultimate  finding  that 
Wards  failed  to  bargain  collectively  upon  an  interpreta- 
tion of  the  Act  which  led  the  Board  to  regard  certain 
conduct  as  per  se  a  failure  to  bargain,  the  Board's  ulti- 
mate finding  or  conclusion  in  the  present  case  (R.  pp. 
68-69)   involved  a  mixed  question  of  law  and  fact  and 
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amounted,  in  the  language  of  the  Supreme  Court,  to  "an 
administrative  determination  in  which  is  embedded  a 
legal  question  open  to  judicial  review"  {Fed.  Commun. 
Com'n  V.  Pottsville  Broadcasting  Co.,  (1940)  309  U.  S. 
134,  at  p.  145,  60  S.  Ct.  437,  at  p.  442,  84  L.  Ed.  656). 

C.  If  the  evidence  was  weighed  by  the  Board  under  a 
mistaken  view  as  to  the  extent  of  its  powers  or  as 
to  the  meaning  of  the  Act,  the  order  should  be  set 
aside. 

Judicial  review  of  the  legal  questions  embedded  in  an 
administrative  determination  is  not  limited  to  the  final 
application  of  the  law  to  the  totality  of  facts  found,  but 
extends  wherever  a  mistaken  view  of  the  law  has  in- 
fluenced the  final  conclusion.  If  in  the  present  case 
the  Board  weighed  the  evidence  and  made  its  '^  fac- 
tual inquiries  and  findings  *  *  *  under  a  view  of  the  law'' 
which  is  not  the  view  taken  by  this  Court,  the  Board's 
findings  "are  quite  likely  not  in  all  respects  those  which 
the  Board  would  have  made  had  it  proceeded  with  knowl- 
edge" of  the  correct  view  of  the  law,  and  the  case  should 
be  remanded:  District  of  Columbia  v.  Murphy,  (1941) 
314  U.  S.  441,  at  p.  458;  62  S.  Ct.  303,  at  p.  311;  86  L. 
Ed.  277. 

D.  If  this  Court  has  any  doubt  as  to  the  correctness  of 
the  Board's  view  of  the  law,  the  order  should  be  set 
aside. 

A  jury's  verdict  in  a  case  at  law — its  finding  of  fact — 
is,  if  supported  by  evidence,  just  as  final  as  the  findings 
of  fact  made  by  an  administrative  agency.  The  sufficiency 
of  the  evidence  to  support  the  findings  of  a  jury  is  tested 
by  the  same  tests  as  are  applied  to  the  findings  of  an  ad- 
ministrative agency:  NLRB  v.  Columbian  Enameling  and 
Stampimg  Co.,  Inc.,  (1939)  306  U.  S.  292,  at  p.  300,  59  S. 
Ct.  501,  at  p.  505,  83  L.  Ed.  660. 
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When  a  case  at  law  is  reviewed  by  an  appellate  court, 
the  "view  of  the  law"  under  which  the  jury's  findings 
were  made  appears  in  the  instructions  given  by  the  trial 
court.  Material  errors  in  the  instructions  are  grounds 
for  reversal,  since  the  jury  may  well  have  been  influenced 
by  such  an  erroneous  view  of  the  law. 

The  court  which  reviews  an  order  of  an  administrative 
agency  must  also  be  informed  as  to  the  theory  of  the  law 
under  which  the  agency  acted.  The  findings  and  decision 
of  the  agency  must  show  what  "view  of  the  law"  was 
taken,  because,  as  the  Supreme  Court  has  said,  speak- 
ing of  an  administrative  order: 

"We  must  know  what  a  decision  means  before 
the  duty  becomes  ours  to  say  whether  it  is  right  or 
wrong." 

U.  S.  v.  C.  M.,  St.  P.,  and  P.  R.  Co.,  (1935)  294 
U.  S.  499,  at  pp.  510-511,  55  S.  Ct.  462,  at  p. 
467,  79  L.  FA.  1023. 

When  the  findings  of  the  administrative  agency  do  not 
clearly  disclose  the  view  of  the  law  under  which  the  find- 
ings were  made,  the  administrative  agency  has  failed 
to  make  essential  "basic"  findings,  and  the  case  must  be 
remanded.    Mr.  Justice  Learned  Hand  has  said: 

"What  findings  are  'basic'  is  a  practical  matter; 
tliose  are  such  which  we  need  to  ascertain  on  what 
legal  theory  the  Commission  has  proceeded;  they 
are  absent  here,  and  we  think  that  for  this  reason 
the  two  orders  are  invalid  and  should  be  set  aside." 
(Italics  added.) 

Bait.  £  0.  R.  Co.  v.  U.  S.,  22  Fed.  Supp.  533,  at 
p.  537. 
If  this  Court  is  unable  to  ascertain  with  certainty  the 
"legal  theory"  as  to  tlie  nature  of  collective  bargaining 
held  by  the  Board; — if  this  Court  no  more  than  suspects 
that  the  Board  acted  under  an  erroneous  view  as  to  its 
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powers  and  the  scope  of  the  Act — the  case  should  be 
remanded  to  the  Board  so  tliat  the  Board  can  supply  the 
deficiency  and  make  the  "findings"  necessary  for  a  proper 
review  of  the  legal  issues  involved. 

Recent  decisions  of  the  Supreme  Court  have  shown 
that  the  courts  should  be  alert  to  take  such  action  as 
soon  as  doubts  have  arisen  as  to  the  legal  theory  under 
which  an  administrative  agency  has  acted. 

In  Phelps  Dodge  Corp.  v.  NLRB  (1941),  313  U.  S.  177, 
at  p.  197,  61  S.  Ct.  845,  at  pp.  853-4  (85  L.  Ed.  1271),  the 
Court  said: 

"The  administrative  process  will  best  be  vindicated 
by  clarity  in  its  exercise.  Since  Congress  has  defined 
the  authority  of  the  board  and  the  procedure  by 
which  it  must  be  asserted,  and  has  charged  the  fed- 
eral courts  with  the  duty  of  reviewing  the  Board's 
orders,  it  will  avoid  needless  litigation  and  make  for 
effective  and  expeditious  enforcement  of  the  Board's 
order  to  require  the  Board  to  disclose  the  basis  of 
its  order." 

One  of  the  reasons  for  remand  in  Dist.  of  Columbia  v. 
Murphy,  (1941)  314  U.  S.  441  at  p.  458,  62  S.  Ct.  303 
at  p.  311;  86  L.  Ed.  311,  was  that  the  findings  were  "in 
some  respects  ambiguous." 

In  NLRB  V.  Virginia  Electric  &  Power  Co.,  (1941)  314 
U.  S.  469;  62  S.  Ct.  344;  86  L.  Ed.  306,  the  Board  specifi- 
cally found,  as  to  certain  advice  given  employees  by  their 
employer,  that  the  employer  "thereby  interfered  with" 
his  employees.  The  findings  thus  parallel  those  in  the 
present  case  where  the  Board  characterized  certain  spe- 
cific acts  as  amounting  per  se  to  a  violation  of  the  Act. 
The  Supreme  Court  said  (314  U.  S.  at  p.  479;  62  S.  Ct. 
at  p.  349) : 
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*'It  is  clear  that  the  Board  specifically  found  that 
those  utterances  were  unfair  labor  practices,  and  it 
does  not  appear  that  the  Board  raised  them  to  the 
stature  of  coercion  by  reliance  on  the  surrounding 
circumstances.  If  the  utterances  are  thus  to  be  sep- 
arated from  their  background,  we  find  it  difficult  to 
sustain  a  finding  of  coercion  with  respect  to  them 
alone. ' ' 

Without  deciding  whether  the  other  evidence  in  the  rec- 
ord might  support  the  ultimate  findings,  the  Court  or- 
dered the  case  remanded  to  the  Board  because 

"We  are  not  sufficiently  certain  from  the  findings 

that  the  Board  based  its  conclusion  *   *   *  upon  the 

whole  course  of  conduct." 

and  because 

"Rather  it  appears  that  the  Board  rested  heavily 
upon  findings  with  regard  to  the  bulletin  and  the 
speeches  the  adequacy  of  which  we  regard  as  doubt- 
ful." 

The  legal  theory  of  the  Board — whether  the  advice  was 
per  se  coercion  or  whether  the  circumstances  under  which 
the  advice  was  given  made  it  coercion — was  the  point 
which  the  Court  regarded  as  "doubtful";  and  this  doubt 
required  a  remand  of  the  case. 

A  few  months  afer  the  Virginia  Electric  case  was 
decided,  the  Supreme  Court  held  as  to  another  agency 
that,  when  it  was  "not  satisfied  that  the  Commission  ap- 
plied the  proper  criterion  in  reaching  its  conclusion," 
and  when  "as  seems  likely  here,  an  erroneous  statutory 
construction  lies  hidden  in  vague  findings,"  the  agency's 
order  should  be  set  aside  for  insufficiency  of  findings: 
U.  S.  v.  Carolina  Freight  Carriers  Corp.,   (Mar.,   1942) 

U.  S ,  62  S.  Ct.  722,  at  pp.  727,  730;  86  L.  Ed. 

622. 
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In  a  etMu^vuiton  ca^e,  the  Supremo  Court  advltni  that, 
Kvauso  tlio  aiTtmoY  **ph\et\i  t.vnsidorahlo  rolianoo"  on 
one  of  it:?  own  dtvisions  whioh  expresstnl  iUi  erroneous 
view  of  the  h\w,  and  Kvause  "the  inthienoe  of  that  view 
^eems  to  have  ^vrmeatixi  the  tindinijs,"  the  case  "should 
be  rvMuandevi  *  *  *  so  that  the  Kasie  or  essential  tindinsrs 
nx^uinxl  *  •  *  may  Iv  made":  Howard  HoU  Co.  v.  T.  <^.. 

VliHiM  „-  U.  S at  p.  „„:  62  S,  Ot,  732,  at  p.  735;  SG 

L.  Ed.  tv^. 

Ewn  if  Warvis  is  unable  to  do  more  than  to  raise  a 
doubt  in  the  minds  of  this  Court  as  to  the  effect  on  the 
Bv^vrvi's  ultimate  cimelusions  of  some  imsupporteil  or  im- 
proper tindinp?,  or  even  if  Warvis  is  unable  to  do  more 
than  cause  this  Court  to  question  whether  the  Boani's 
interpretation  of  the  Aot  was  a  pn>\>er  one,  the  order 
should  l>e  set  aside  and  the  ease  remanded  to  the  Board 
for  olaritieation  and  elimination  of  all  doubts.  This  Court 
must  be  presente^i  with  tindiuirs  which  make  it  "sufti- 
ciently  certain"  that  the  Board  aotevi  under  a  correct 
view  of  tlie  Uvw. 

II 

The  Board  Incorrectly  Interpreted  the  Statutory  R^uire- 
ment  That  an  Employer  Biirguin  Collectively. 

The  errors  of  law  whioh  tlie  Board  oonuniited  fall  into 
two  classes: 

1.  misc\^nst ructions  of  the  Act  which  are  clearly  stated 
and  ap^x'ar  on  the  fa^v  of  the  Boanl's  opinion: 

2.  misconceptions  of  the  law  which,  while  not  biUdly 
stated  in  so  many  words,  are  implicit  in  the  language 
and  the  reasoning  of  the  Boani;  in  other  words,  "er- 
roneous statutory  constructions  hidden  in  vague  find- 
ings." 

This  proposition  discusses  certain  errors  of  law  which 
fall  within  the  first  of  these  classifications. 
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Wards'  Brief  as  Petitioner  pointed  out  a  nurnber  of 
respects  in  which  the  Board  misinterpreted  the  Act.  To 
avoid  repetition,  these  misinterpretations  are  simply  listed 
here,  with  a  reference  to  the  jjlace  in  the  Board's  deci- 
sion where  they  appear  and  a  reference  to  the  pages  in 
Wards'  Brief  as  Petitioner  on  which  they  are  discussed. 

Upon  these  points,  the  Board  has  stated  its  position 
without  equivocation.  These  errors  alone  demonstrate 
that  the  Board  acted  under  an  erroneous  "view  of  the 
law,"  and  they  require  reversal  just  as  much  as  the  er- 
roneous views  of  the  Board  in  Tf/xan  Co.  v.  NLRB,  (9th 
cir.),  120  Fed.  (2d)  186,  caused  this  Court  to  remand 
the  entire  proceeding. 

A.  The  Board  incorrectly  interpreted  the  Act  as  re- 
quiring an  employer  to  make  concessions  or  at  least 
to  be  willing  to  make  concessions. 

In  defining  the  duty  to  bargain,  the  Board  quoted  its 
own  previous  holding  that  an  employer  must  show  a 
"willingness  to  modify  demands"  (R,  56).  TTiis  defini- 
tion of  the  duty  to  bargain  would  establish  the  guilt 
of  an  employer  who  "demanded"  in  negotiation  that  the 
status  quo  be  continued,  and  who  did  not  "modify"  or 
exhibit  a  "willingness  to  modify"  thiii  jKn-ition-  Since 
the  only  modification  possible  would  be  a  concession  to 
the  union  demands,  guilt  would  result  from  a  failure  to 
make  concessions. 

The  duty  to  bargain,  so  interpreted,  becomes  the  duty 
o  make  concessions.    This  the  Act  was  never  intended 
o  require.    (The  authorities  for  this  proposition  are  col- 
lected in  Wards'  Brief  as   Petitioner,  ppj.   25-29.) 

That  the  Board  "placed  considerable  reliance"  on  its 
previous  decision  so  defining  the  duty  to  bargain  appears 
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from  the  manner  in  which  the  Board  condemned  Wards 
for  conduct  which  amounted  simply  to  a  refusal  to  make 
certain  concessions  demanded  by  the  unions  (See  Ward's 
Brief  as  Petitioner,  pp.  50-52). 

B.  The  Board  incorrectly  interpreted  the  Act  as  impos- 
ing an  absolute  duty  upon  an  employer,  whenever 
requested  by  the  union,  to  contract  to  do  that  which 
he  is  compelled  to  do  anyway. 

The  Board  held  that  the  law  placed  on  Wards  an  "ob- 
ligation to  'bind  itself  to  give  exclusive  recognition'  " 
to  the  Union  (R.  61).  So  interpreting  the  law,  the  Board 
held  that  Wards'  insistence  that  recognition  already  given 
be  simply  recited  in  a  preamble  to  the  proposed  labor 
contract  "did  not  satisfy  the  respondent's  obligation" 
(R.  61). 

The  same  interpretation  of  the  Act  led  the  Board  to 
hold,  further,  that  a  refusal,  in  advance  of  agreement, 
to  discuss  the  question  whether  any  agreement  reached 
should  be  reduced  to  writing  and  signed  was  "tanta- 
mount to  a  refusal  to  bargain"  (R.  59-60) ;  and  to  hold 
further  that  Wards'  refusal  to  insert  a  clause  promising 
not  to  disobey  the  injunction  of  the  Act  against  union 
discrimination  "demonstrated  its  refusal  to  bargain  col- 
lectively" (R.  61-62).   (Footnote  1). 


1.  In  its  attempt  to  justify  tlie  Board's  holding  on  tliis  point,  counsel 
for  the  Board  misrepresent  the  purport  of  tlie  holding  in  Singer  Mfg. 
Co.  V.  NLRB,  (7th  cir.),  119  Fed.  (2d)  131,  (cert.  den.  313  U.  S.  595.  61 
S.  Ct.  1119,  85  L.   Ed.   1549),  saying: 

"In  that  case.  Board   findings  that  the  employer's   rejection  of  a 

clause   prohibiting   anti-union    discrimination   upon    the    ground    that 

such  'was  its  legal  duty  irrespective  of  contract'   was  indicative  of 

a   want  of   good   faith   were   expressly   sustained   by   the   Court,   119 

Fed.    (2d)    at  138-139."     (Board's  brief,   p.   28) 

In  the  Singer  case,  the  Court  reviewed  the  employer's  position   on   all 

the  clauses  in  the  contract  submitted   by  the  union,   pointing  out  that 

the    employer    insisted    any    contract    should    permit    it    to    "change    its 

practice    whenever    in    its    opinion    such    action    seemed    necessary"    (p. 

136),  that  "the  circumstances  *  *  *  indicated  *  *  *  a  further  intent  to 
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The  correct  view  of  the  Act  is  that  it  contemplates 
agreement  upon  matters  that  might  otherwise  be  left 
to  the  unilateral  determination  of  the  employer;  and 
that  legal  duties  which  cannot  be  avoided  by  a  labor  con- 
tract are  not  proper  subjects  to  be  included.  To  construe 
the  Act  as  unposing  an  absolute  duty  to  agree  to  do  what 
must  be  done  in  any  event  is  absurd,  since  no  useful  pur- 
pose would  be  sei^ved.  The  Act  does  not  contemplate  com- 
pelling conduct  which  has  no  bearing  on  industrial  peace. 
Strikes  are  not  averted  by  promises  to  do  what  the  law 
compels  the  employer  to  do  in  any  event;  and  strikes 
never  occur  simply  because  of  a  refusal  to  make  this 
kind  of  a  promise.  (This  point  is  discussed  on  p.  44  of 
Wards'  Brief  as  Petitioner.) 


refuse  to  include  in  any  contract  a  proper  bargaining  clause  as  to 
wages"  (p.  137),  and  that  the  employer  insisted  "upon  express  reser- 
vation of  the  right  to  determine  terms  of  employment,  limited  in  no 
way  by  provision  for  collective  bargaining  with  reference  thereto"  (p. 
138).  Hence  there  was  evidence  that  the  employer  had  "sealed  his 
mind  against  the  thought  of  entering  into  an  agreement"   (p.   139). 

The  Court  pointed  out  that  the  anti-discrimination  clause  prohibited 
strikes  by  the  union  and  lockouts  by  the  employer  as  well  as  discrim- 
ination (see  24  NLRB  444,  at  p.  467).  The  fact  which  the  Court  em- 
phasized was  that,  "when  United  abandoned  its  request  for  a  non- 
discrimination pledge  by  petitioner  the  latter  persisted  that  United 
obligate  its  members  as  it  had  suggested"  by  a.  no-strike  clause  (119 
Fed.  (2d)  at  p.  138).  Thus  the  fault  of  the  employer  lay  in  its  insis- 
tence that  the  union  bind  itself  in  a  field  where  the  employer  refused 
to   be   bound. 

This  was  also  the  ground  on  which  the  Board  itself  based  its  con- 
clusions. Pointing  out  that  the  no-lockout  clause  went  further  than  to 
prohibit  that  which  the  law  prohibited  (24  NLRB  at  p.  467),  the  Board 
said: 

"Moreover,    whereas    the    clauses    proposed    by    the    United    pro- 
ceeded  upon   the   recognition   of   the   equal    *    *    *    responsibility   of 
both   *   *   *,  the  respondent,  on   the   other  hand,   in   effect   insisted 
that  the  United  accept  an  inferior  position  by  aJgreeing  to  a  con- 
tract which   placed   restrictions   only   on   the   IJnited." 
(24  iNLRB  at  p.  467) 
Neither  the  Board  nor  the   Court  held   that  the  rejection  of  the  anti- 
discrimination   clause    was    in    itself   evidence    of   a    refusal    to    bargain, 
and  hence  the   Board's   brief  clearly   misrepresents   the   purport  of  the 
holding. 


16 

C.  The  Board  incorrectly  interpreted  the  Act  as  prohib- 
iting- an  employer  from  simply  telling  employees  not 
reporting  for  work  on  the  day  of  a  strike  that  the 
plant  was  operating  and  their  jobs  were  open. 

The  Board  held  that  certain  telephone  calls,  limited 
to  the  single  message  that  the  struck  plant  was  continu- 
ing operations  and  that  the  employees'  jobs  were  open, 
were  in  themselves  a  violation  of  the  Act: 

"We  find  that  by  such  solicitation  and  by  under- 
cutting in  this  manner  the  authority  of  tlie  Unions 
to  act  as  the  exclusive  bargaining  agents  of  tlie  em- 
ployees *  *  *  the  respondent  has  interfered  with,  re- 
strained, and  coerced  its  employees"   (R.   74). 

The  Board  further  concluded  that: 

"The  respondent  thereby  violated  its  obligation  to 
deal  with  the  Unions  as  the  exclusive  representatives 
of  the  employees"  (R.  67). 

In  the  absence  of  any  showing  that  the  telephone  calls 
actually  induced  a  single  employee  participating  in  the 
strike  to  return  to  work,  (Stonewall  Cotton  Mills,  Inc.  v. 

NLRB,  (5th  cir.),  June  3,  1942,  ....  Fed.  (2d)  ....,  at  p , 

10  Lab.  Rel.  Rep.  514),  and  in  the  absence  of  any  sem- 
blance of  threat  or  inducement,  (Footnote  2)  an  employ- 
er's message  to  his  employees,  stating  facts  and  no  more, 
is  clearly  within  the  legal  province  of  the  employer: 
Wilson  S  Co.  V.  NLRB,  (7th  cir.),  120  Fed.  (2d)  913  at 
p.  919,  To  interpret  the  Act  as  prohibiting  an  employer 
from  giving  such  a  message  to  his  employees  is  to  dis- 
close a  complete  misconception  on  the  part  of  the  Board 
of  the  extent  of  the  duties  imposed  by  the  Act.  (This  point 
is  also  discussed  on  pp.  60-62  of  Wards'  Brief  as  Peti- 
tioner.) 


2.  The  Board  misrepresents  the  facts  by  speaking  of  Wards'  "effort 
to  'undercut'  the  authority  of  the  duly  chosen  bargaining  representa- 
tives of  the  employees  with  a  request  that  they  return  to  work" 
(Board's  brief,  p.  35).  No  such  "request"  was  made,  and  the  instruc- 
tions  expressly   prohibited  it    (R.   69-70). 


17 

Wards  contends  that  each  of  these  three  incorrect  in- 
terpretations of  the  duties  imposed  by  the  Act  was  a  ma- 
terial factor  in  the  ultimate  conclusion  which  the  Board 
drew.   The  argument  does  not,  however,  stand  or  fall  on  a 
showing  that  the  Board  was  wrong  in  all  three  respects. 
If  this  Court  should  agree  that  the  Board's  view  of  the 
law  was  erroneous  in  a  single  one  of  these  three  respects, 
the  order  should  be  set  aside  and  the  case  remanded  to  the 
Board,  since  to  quote  the  language  of  the  Supreme  Court: 
a  *  *   *  ^YiQ  factual  inquiries  and  findings  of  the 
Board,  made  under  a  view  of  the  law  not  our  own, 
are  quite  likely  not  in  all  respects  those  which  the 
Board  would  have  made  had  it  proceeded  with  knowl- 
edge of  our  opinion.  *  *  *  " 

District  of  Columbia  v.  Murphy,  (1941)  314  U.  S. 
441,  at  p.  458,  62  S.  Ct.  303,  at  p.  311;  86  L. 
Ed.  277. 

III. 

The  Board's  Decision  and  Order  Disclose  That  the  Board 
Sought  to  Exercise  a  Managerial  Authority  Not  Con- 
ferred on  It  By  Statute. 

The  misinterpretations  of  the  Act  just  discussed  are 
clear  and  unambiguous.  The  Board's  errors  of  law  do 
not  end  with  them,  however;  other  and  equally  improper 
views  of  the  law  are  disguised  by  general  phases  or  are 
implicit  in  adjectives  used  to  characterize  conduct.  They 
illustrate  what  the  Supreme  Court  meant  when  it  spoke 
of  ''an  erroneous  statutory  construction"  which  "lies 
hidden  in  vague  findings":  U.  S.  v.  Carolina  Freight  Car- 
riers Corp.,  (Mar.,  1942)  U.  S ,  at  p ,  62 

S.  Ct.  722,  at  p.  729;  86  L.  Ed.  622. 

In  Ward's  Brief  as  Petitioner,  the  Congressional  re- 
ports and  the  decisions  were  analyzed  to  show  that  the 
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Board  may  not  pass  judgment  on  the  reasonableness  of 
the  terms  on  which  an  employer  insists.  To  do  so  would 
require  an  employer  to  offer  such  terms  as  meet  with  the 
approval  of  the  Board  and  would  convert  the  Act  into  one 
requiring  compulsory  arbitration.  Whatever  the  merits 
of  compulsory  arbitration,  if  any,  may  be,  the  Congress 
did  not  intend,  and  the  decisions  do  not  permit,  an  inter- 
pretation of  the  Act  converting  it  into  one  compelling 
such  arbitration.  The  Board  consequently  has  no  author- 
ity to  appro .  e  or  disapprove  the  terms  offered  by  an 
employer : 

"The  law  does  not  authorize  the  Board  *  *  *  to 
make  collective  bargaining  contracts  nor  to  pre- 
scribe what  shall  be  written  in  them." 

NLRB  v.  Whiftier  Mills  Co.,  (6th  cir.)  123  Fed. 
(2d)  725,  at  p.  728. 

To  state  the  point  succinctly,  in  the  words  of  this  Court, 

"The  act  does  not  vest  in  the  Board  managerial 
authority." 

NLRB  v.  Union  Pac.  Stages,  (9th  cir.)   99  Fed. 
(2d)   153,  at  p.  177. 

Obscured  by  the  vagueness  of  the  Board's  language, 
this  is  exactly  the  authority  which  the  Board  sought  to 
exercise  in  the  present  case.  , 

The  Board,  in  defining  the  duty  to  bargain,  stated  that 

"The  duty  encompasses  an  obligation  to  enter  into 
discussion  and  negotiation  with  an  open  and  fair 
mind"   (R.  55). 

Elsewhere  the  Board  spoke  of  the 

"Obligation  'to  discuss  fully  and  freely  *  *  *  claims 
and  demands  and,  when  these  are  opposed,  to  justify 
them  on  reason'  "  (R.  66). 
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These  statements  are  not  necessarily  incorrect  in  them- 
selves; they  tind  an  echo  in  remarks  made  obiter  by  the 
Courts  (Footnote  3).  But  they  are  ambiguous,  and  the 
application  of  them  shows  that  this  ambiguity  conceals 
an  erroneous  view  of  the  law. 

Wards'  Brief  as  Petitioner  has  shown  that  the  particu- 
lar ''open  and  fair  mind,"  the  "sincere  negotiations," 
or  the  "good  faith"  required  of  an  employer  embraces 
no  more  nor  less  than  a  willingness  to  enter  into  a  bind- 
ing trade  agreement  on  acceptable  terms  if  any  are  dis- 
covered, and  to  take  the  necessary  steps  of  recognition, 
discussion,  and  acquiescence  in  acceptable  terms  (Wards' 
Brief  as  Petitioner,  pp.  33-36,  and  the  cases  there  cited). 

The  employer  must  "justify  his  position  on  reason"; 
that  is,  he  must  advance  the  reasons  for  his  position  so 
that  the  unions  may  have  the  opportunity  to  meet  his 
arguments.  But  he  need  not  at  his  peril  advance  reasons 
which  convince  the  Unions  or  the  Board.  An  employer 
can  remain  unpersuaded  to  change  his  position  even  by 
arguments  which  the  Board  may  believe  to  be  sufficient, 
since  the  statute  does  not  require  an  employer 

"to  make  a  collective  contract  hiring  individuals  on 
any  terms  other  than  it  may  by  unilateral  action 
determine. ' ' 

NLRB   V.   Knoxville   Puh'g   Co.,    (6th   cir.)    124 
Fed.  (2d)  875,  at  p.  883. 


3.  The  second  passage  purports  to  be  a  quotation  from  NLRB  v. 
Geo.  P.  Pilling  &  Son  Co.,  (3d  cir.),  119  Fed.  (2d)  32,  at  p.  37.  In  that 
case  according  to  the  Court:  "At  no  time  did  he  [the  employer]  ex- 
plain his  views"  (p.  35).  Of  course,  the  duty  to  bargain  includes  the 
duty  to  explain  the  terms  upon  which  the  employer  will  insist;  to  that 
extent  he  must  "justify  on  reason"  the  position  he  takes.  But  the 
soundness  of  the  reasons  advanced  in  explanation  of  his  stand  is  no 
concern    of   the    Board. 
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The  Board,  however,  regarded  the  phrases  which  it 
quotes  as  licensing  it  to  pass  judgment,  not  on  the  fair- 
minded  willingness  of  Wards  to  contract  on  acceptable 
terms,  but  on  the  fairness  of  the  terms  which  Wards 
would  accept.  That  the  Board  acted  on  the  assumption 
that  it  possessed  such  a  managerial  authority  is  disclosed 
by  several  passages  in  the  Board's  decision: 

1.  The  Board  made  a  point  of  the  supposed  fact  that 
"Powell  was  troubled  about  the  reasonableness  of 
the  position  he  had  taken"  (R.  42).  If  a  difference 
of  opinion  between  Powell  and  Barr  on  such  a  mat- 
ter existed,  it  was  completely  irrelevant  except  upon 
the  assumption  that  the  "reasonableness"  of  the 
position  was  an  issue  before  the  Board.  The  Board's 
mention  of  the  point  betrays  its  concern  over  a 
matter  which  was  not  its  business. 

2.  In  discussing  the  insistence  of  AVards  that  recogni- 
tion be  recited  rather  than  promised,  the  Board 
said: 

"But  as  Ashe,  the  Department  of  Labor  Concil- 
iator, pointed  out,  the  only  explanation  for  the 
respondent's  refusal  to  agree  to  include  this  clause 
in  its  contract  was  that  it  'merely  did  not  want 
to  give  the  Union  the  satisfaction  of  having  it 
there'  "   (B.  61). 

The  Board  thus  adopted  the  hearsay  of  Ashe's  sup- 
posed opinion  as  part  of  its  own  "concluding  find- 
ings." Thus  the  Board  based  its  ultimate  conclu- 
sion in  part  upon  its  disapproval  of  the  supposed 
reasons  for  a  management  decision  as  to  the  terms 
on  which  the  employer  would  insist. 
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3.  The  next  sentence  in  the  Board's  opinion  quotes 
Wilson  S  Co.  V.  NLRB,  (8th  cir.),  115  Fed.  (2d)  759, 
as  holding  that 

*'A  refusal  to  do  what  reasonable  and  fair-minded 
men  are  ordinarily  willing  to  do,  upon  request,  may 
certainly  be  taken  to  be  an  indication  of  a  lack 
of  proper  intent  and  good  faith  in  collective  bar- 
gaining. ' ' 
115  Fed.  (2d)  at  p.  763. 

This  is  the  old  trick  of  taking  a  part  of  a  sentence 
out  of  its  context  and  reading  into  it  a  meaning  it 
was  never  intended  to  have.  The  Wilson  case  dealt 
with  a  refusal  to  reduce  agreements  reached  to  writ- 
ten form.  The  refusal  to  sign  an  agreement  reached 
is  the  "refusal  to  do  what  reasonable  and  fair-mind- 
ed men  are  ordinarily  willing  to  do"  to  which  the 
court  refers;  but  this  is  the  court's  characterisation 
of  the  refusal,  and  not  the  reason  why  the  refusal 
"may  be  taken  to  be  an  indication  of  a  lack  of  proper 
intent. ' ' 

That  reason  is  fully  stated.  The  legislative  intent 
is  that  "contracts  satisfactory  to  both  employer 
and  employee  may  be  reached,"  but  "agreements 
can  hardly  be  said  to  be  satisfactory  when  the  evi- 
dence of  their  existence  must  be  made  to  depend 
upon  the  uncertain  memories  of  parties."  (115  Fed. 
(2d)  at  p.  763.) 

The  Wilson  opinion  thus  says  in  unmistakable 
words  that  the  contracts  to  be  reached  are  those 
"satisfactory  to  both  employer  and  employee." 
Whether  or  not  the  terms  are  in  fact  "satisfactory" 
is  a  proper  inquiry ;  whether  or  not  the  terms  insisted 
upon  appear  to  the  Board  to  be  reasonable  is  not. 
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The  Board  reveals  its  misconception  of  the  law  by 
its  misuse  of  this  quotation   (Footnote  4). 

4.  The  Board  also  said: 

"We  are  satisfied  upon  this  record  that  the  re- 
spondent, in  thus  relying  simply  on  existing  prac- 
tice as  a  reason  for  not  agreeing  to  union  propos- 
als, failed  to  fulfill  its  obligation  *  *  *"  (R-  66). 

The  Board  thus  evidences  its  preoccupation  with  the 
"reason"  for  Wards'  insistence  on  maintaining  the 
status  quo,  and  follows  this  statement  with  the  pas- 
sage previously  quoted  about  an  employer's  sup- 
posed obligation  to  "justify"  his  position  "on  rea- 
son." 

5.  The  Board  also  listed  among  the  "respects"  in  which 
Wards  failed  to  bargain  a  supposed  difference  be- 
tween Barr  and  Powell  over  the  union  demand  for  no 
work  in  excess  of  five  hours  without  a  meal  period 
(R.  66-67).  Since  the  Board  admits  that  "Powell 
at  all  times  insisted  that  the  respondent's  past  pol- 
icy *  *  *  be  followed,"  the  supposed  difference  can 
have  no  significance  whatsoever  unless  the  reason- 
ableness of  the  position  taken  be  an  issue  (Foot- 
note 5). 


4.  The  Wilson  opinion  clearly  shows  that  the  court  did  not  differ  with 
the  definition  of  the  "good  faith"  and  "sincerity"  required  by  the  Act 
which   Wards   has   advanced   to  this   Court: 

'^We  do  not  believe  that  negotiations  which  are  carried  on  with- 
out any  intention  of  reaching  a  definite  agreement  or  of  reducing 
to   writing   any   agreement   that    may   be   reached    constitute    a   full 
compliance  with  the  act." 
(115   Fed.    (2d)    759) 
The  "good  faith"  required,  is,  as  we  have  said,  no  more  nor  less  than 
a  willingness  to  agree  when  terms  are  in  fact  satisfactory  and  accept- 
able;  but  the  reasons  why  they  may  be  unacceptable  or  unsatisfactory 
are  not  the  subject  of  inquiry  by  the  Board. 

5.  The  Board's  brief  referred  to  this  point  as  an  illustration  of 
Wards'  supposed  refusal  to  agree  to  "concededly  reasonable  proposals", 
and  stated  that  Powell's  position  "demonstrates  its  unwillingness  to 
agree  to  Uny  proposal,  no  matter  how  reasonable"  (Board's  brief,  p. 
28).  Since  the  proposal  was  a  demand  for  a  concession,  the  Board's 
argument  is  that  an  employer  refuses  to  bargain  if  he  rejerts  a  demand 
for  a  concession  which  the  Board  believes  to  be  reasonable. 
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These  five  passages  from  the  Board's  decision,  read  in 
the  light  of  the  Board's  definition  of  the  duty  to  bar- 
gain, at  least  suggest  that  the  Board  believed  it  could 
examine  into  the  reasonableness  of  the  positions  taken 
by  Wards  in  the  course  of  bargaining.  Even  if  it  be 
denied  that  the  Board's  assumption  of  such  managerial 
authority  was  certain  or  indisputable,  the  passages  quoted 
must  at  least  leave  this  Court  unsatisfied  as  to  the  results 
of  the  inquiry  it  must  make  whether  the  Board  applied 
the  proper  statutory  standards.    But: 

"If  that  inquiry  is  halted  at  the  threshold  by  reason 
of  the  fact  that  it  is  impossible  to  say  whether  or 
not  those  standards  have  been  applied,  then  that  re- 
view has  indeed  become  a  perfunctory  process." 

U.  S.  V.  Carolina  Freight  Carriers  Corp.,  (Mar., 

1942)   U.  S ,  at  p ;  62  S.  Ct. 

722,  at  p.  730;  86  L.  Ed.  622. 

If  the  Brief  which  the  Board  has  filed  in  this  case  fairly 
states  the  view  of  the  Board  itself,  doubt  ripens  into 
certainty,  since  the  Brief  relies  heavily  (see  pp.  24,  26, 
29,  and  34)  on  what  it  terms  "respondent's  refusal  to 
agree  to  concededly  reasonable  proposals"  (Footnote  6). 
Obviously  the  argument  presupposes  that  if  an  employer 
does  not  agree  to  proposals  which  the  Board  considers 
•reasonable  he  acts  in  bad  faith. 

Under  the  guise  of  determining  the  question  whether 
Wards  bargained  collectively,  the  Board  actually  passed 
judgment  on  the  terms  which  Wards  should  have  offered 
or  accepted  while  bargaining.  This  the  Board  had  no 
power  to  do. 


6.  The  phrase,  often  repeated  in  the  Brief,  is  intelligently  dishonest, 
since  W^rds  has  not  "conceded"  the  reasonableness  of  the  demands, 
and  would  be  ready  to  defend  the  reasonableness  of  its  own  position 
were  it  an  issue    (See   Proposition   VIII   of  this   brief). 
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This  is  not  the  first  time  that  an  administrative  agency 
has  sought  to  disguise  the  usurpation  of  one  power  as 
the  exercise  of  another  and  proper  one;  but  the  courts 
have  always  been  alert  to  the  danger: 

"No  doubt  it  is  true  that  this  Court  cannot  dis- 
place the  judgment  of  the  board  in  any  matter  within 
its  jurisdiction,  but  it  is  equally  true  that  the  board 
cannot  enlarge  the  powers  given  to  it  by  statute  and 
cover  a  usurpation  by  calling  it  a  decision  on  purity, 
quality,  or  fitness  for  consumption." 

Waite  V.  Macy,  (1918)  246  U.  S.  606,  at  p.  608, 
38  S.  Ct.  395,  at  p.  396;  62  L.  Ed.  892. 
If  the  Supreme  Court  felt  called  upon  in  the  Waite  case 
to  exercise  its  power  of  review  to  prevent  the  usurpa- 
tion of  the  power  to  exclude  colored  tea — a  matter  of 
small  social  import, — this  Court  should  not  hesitate  to  act 
similarly  when  the  power  sought  to  be  acquired  is  one 
of  writing  the  terms  of  the  labor  contracts  for  every  em- 
ployer subject  to  the  Act. 

IV. 

The  Board  Rested  Heavily  Upon  Findings  Which 
Are  Clearly  Improper. 

The  Board  in  its  "concluding  findings"  on  the  sub- 
ject of  collective  bargaining  stated  "that  the  respondent 
failed  in  a  number  of  respects  to  comply  with  its  obliga- 
tion to  bargain"  (R.  58).  These  several  respects,  nine 
in  number,  were  then  set  forth  (R.  58-67).  The  Board, 
after  reciting  them,  said:  "Reviewing  the  whole  con- 
geries of  events,  we  find  that  the  respondent  did  not,  as 
it  was  bound  to  do,  'confer  and  negotiate  sincerely  with 
the  representatives  of  its  employees'  "    (R.   68). 

Obviously,  then,  these  nine  "respects"  set  forth  in  its 
"concluding  findings"  on  the  question  of  collective  bar- 
gaining were,  all  of  them,  findings  on  which  the  Board 
"rested  heavily." 


25 

Among  these  findings  were  embedded  the  various  mis- 
conceptions of  the  law  which  have  been  enmnerated  un- 
der propositions  II  and  III  of  this  brief.  Since  these  er- 
rors of  law  were  intermixed  with  the  findings  on  which 
the  Board  "rested  heavily,"  the  case  should  be  remanded 
if  Wards  is  right  as  to  a  single  one  of  these  claimed  er- 
rors of  law,  under  the  doctrine  of  NLRB  v.  Virginia 
Electric  S  Power  Co.,  (1941)  314  U.  S.  469;  62  S.  Ct.  344; 
86  L.  Ed.  306,  and  the  other  cases  cited  under  Proposi- 
tion I. 

The  Board  also  "rested  heavily"  upon  other  findings 
which  are  either  completely  unsupported  by  evidence  or 
clearly  improper  for  other  reasons.  The  findings  are  so 
conspicuously  erroneous  as  to  demonstrate  the  need  for 
remand  even  without  proof  that  the  ultimate  conclusion 
totally  lacks  substantial  support. 

A.  The  Board  rested  heavily  upon  a  finding  that  a 
breach  of  instructions  on  the  part  of  a  supervisor 
having  no  part  in  the  collective  bargaining  negotia- 
tions "reflects  on  Wards'  good  faith  in  the  collec- 
tive bargaining  negotiations". 

The  Board  said: 

"Finally,  the  respondent,  as  noted  below,  solicited 
the  individual  striking  employees  to  return  to  work 
in  violation  of  Section  8(1)  of  the  Act.  *  *  *  Such 
conduct  reflects  on  its  good  faith  in  the  collective 
bargaining  negotiations"   (R.  67). 

Perhaps  by  deliberate  intent,  the  Board  failed  to  state 
whether  it  meant  that  the  "solicitations"  which  reflected 
on  Wards'  good  faith  were  the  innocuous  telephone  calls 
made  the  day  after  the  strike  which  have  already  been 
discussed,  or  the  supposed  activities  of  supervisor  Mc- 
Gowan.    This  very  ambiguity  amounts  to  a  lack  of  the 
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"basic  findings"  necessary  to  a  correct  understanding 
of  the  Board's  theory,  and  in  itself  is  enough  to  require 
reversal.    (Proposition  I,  Section  D.) 

If  the  Board  meant  to  refer  to  the  telephone  calls  only, 
the  fact,  as  already  discussed,  that  they  were  within 
Wards'  legal  rights  makes  the  inference  of  bad  faith  un- 
tenable. But  if  the  Board  meant  to  refer  to  all  of  the  con- 
duct which  it  treated  as  amounting  to  solicitation,  includ- 
ing McGowan's  activities,  the  Board  drew  an  inference 
which  is  logically  without  support  in  the  record  for  other 
and  equally  cogent  reasons. 

The  Board  itself  found  that,  in  doing  more  than  tele- 
phoning the  standard  message  to  the  employees,  McGowan 
"went  beyond"  (R.  70)  the  instructions  given  him, 
which  forbade  any  insistence  on  a  return  to  work,  or  any 
threats,  or  any  discussion  with  employees  whatsoever  (R. 
69-70). 

Wards'  bargaining  representatives  neither  participated 
in  nor  knew  of  McGowan's  supposed  improper  activities. 
Even  if  Wards  is  to  be  held  responsible  for  McGowan's 
actions  in  derogation  of  his  instructions — a  disobedience 
not  known  to  Wards'  management — this  ascription  in  no 
manner  whatsoever  permits  an  inference  as  to  lack  of 
good  faith  on  the  part  of  the  representatives  of  Wards' 
management  in  the  bargaining  negotiations  in  which  Mc- 
Gowan did  not  participate. 

The  drawing  of  such  an  inference  reflects  instead  on 
the  good  faith  of  the  Board's  findings. 
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B.  The  Board  rested  heavily  upon  findings  which  in- 
cluded absolute  misstatements  of  the  record. 

The  Board's  *' concluding  findings"  on  the  question  of 
collective  bargaining  include  certain  clear  misstatements 
of  fact.  Without  repeating  at  length  the  discussion  in 
Wards'  brief  as  Petitioner,  the  following  list  shows  that 
the  Board  clearly  disregarded  the  record  in  making  its 
findings : 

1.  *'The  respondent  has  offered  no  explanation  for  its 
refusal  to  submit  *  *  *  written  countersuggestions" 
(R.  65). 

The  reasons  for  Wards'  position  were  fully  ex- 
plained to  the  Unions  in  the  bargaining  sessions 
and  were  in  evidence  before  the  Board  in  the 
correspondence  between  Powell  and  Barr  (See 
Wards'  Brief  as  Petitioner,  pp.  54-56).  Perhaps 
the  Board  was  not  satisfied  with  Wards'  reasons; 
but  to  say  that  Wards  "offered  no  explanation" 
is  an  absolute  untruth. 

2.  Wards  "in  thus  relying  simply  on  existing  practice 
as  a  reason  for  not  agreeing  to  minor  proposals, 
failed  to  fulfill  its  obligation"  (R.  66). 

Wards  did  not  simply  rely  on  existing  practices 
as  the  reasons  for  its  insistence  on  the  status  quo; 
it  advanced  its  reasons  to  justify  existing  practices 
on  each  point  and  discussed  them  fully.  (The  ref- 
erences to  the  undisputed  evidence  are  collected 
on  p.  52  of  Wards'  Brief  as  Petitioner.) 

3.  "Nevertheless,  the  respondent  objected  to  taking  the 
initiative  in  the  bargaining  process;  that  is,  objected 
to  formulating  proposed  conditions  of  employment 
affirmatively,  as  counter-proposals  to  union  de- 
mands" (R.  63). 
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Wards  refused  to  submit  a  formal  written  coun- 
ter-proposal, but  it  "affirmatively"  participated  in 
the  formulation  of  acceptable  terms  in  modifica- 
tion of  union  demands. 

Without  repeating  the  passages  from  the 
Board's  own  findings  which  show  Wards'  active 
participation  (See  Proposition  II  of  Wards'  Brief 
as  Petitioner),  a  brief  description  of  one  part  of 
the  Board's  own  evidence  will  remove  the  issue 
from  the  field  of  possible  debate. 

Board's  exhibits  10  (R.  531)  and  12  (R.  556)  are 
copies  of  proposed  contracts  on  which  the  union 
representatives  recorded  several  changes  in  word- 
ing proposed  by  Wards.  Exhibit  10  shows,  as  to 
the  sections  annotated  by  the  unions,  the  following 
changes  of  wording  suggested  by  Wards: 
Section  4 — "Thanksgiving"  to  be  substituted  for 

"Armistice  Day." 
Section  13 — Marked  "OK — changed"  by  substitu- 
tion of  "6"  for  "5." 
Section  31 — (Wages)  marked  "no  increase."  (The 
wage  scale  acceptable  to  Wards  had  previously 
been  furnished — R.  40.) 

In  addition.  Sections  15,  17,  19,  and  28  are  marked 

"OK,"  showing  Wards'  expression  of  agreement. 

Exhibit  12  shows  the  following  changes  in  wording 

suggested  by  Wards: 

Preface — "use  language   of  certification." 

Article  1 — Conversion  of  recognition  into  a  state- 
ment of  fact  rather  than  a  promise. 

Article  3 — Eight  words  stricken  out  of  Section  1; 
Section  2  stricken  out  entirely;  and  five  words 
stricken  out  of  Section  3. 
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Article  4 — A  note  in  the  margin  reads:  **co,  not 
in  position  to  grant  increases — Powell."  The 
last  sentence  is  stricken,  and  a  verbal  change 
on  the  next  to  the  last  sentence  is  shown. 

Article  7 — Certain  words  are  cut  out. 

Article  12 — Several  words  are  added  to  the  clause 
as  written. 

Furthermore,  Articles  6,  8,  and  9  are  stricken,  and 
Article  13  is  noted  "out  by  Estabrook." 

These  two  Board  Exhibits  conclusively  show  that 
Wards  affirmatively  assisted  in  formulating  ac- 
ceptable terms.  This  fact  is  shown  so  clearly  that 
we  need  not  refer  to  the  many  other  items  of  un- 
disputed evidence  to  the  same  effect. 

The  Board's  repeated  assertions  that  Wards  re- 
fused to  make  any  "affirmative  efforts"  to  reach 
an  agreement  display  a  complete  disregard  for 
the  truth. 

Other  unfounded  assertions  in  the  Board's  "conclud- 
ing findings"  are  noted  in  Wards'  Brief  as  Petitioner 
(see  pp.  58-59)  and  are  discussed  incidentally  under  Propo- 
sition VIII  of  this  brief.  Enough  has  been  said,  however, 
to  demonstrate  that  the  Board's  findings  are  *' perme- 
ated" with  misstatements  of  fact  and  completely  un- 
founded assertions.  The  Board  cannot  deny  that  it  was 
influenced  in  its  final  conclusions  by  these  unfounded  and 
unsupported  criticisms  of  Wards'  conduct.  To  permit  an 
order  to  stand  when  based  on  findings  tainted  by  such 
errors  would  be  inequitable  and  an  invitation  to  further 
abuses  on  the  part  of  the  Board. 
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C.  The   Board  rested  heavily  on  an  inference   drawn 
from  matters  which  were  not  in  evidence  before  it. 

The  essence  of  that  procedural  due  process  which  must 
be  observed  by  this  Board  just  as  much  as  by  other  ad- 
ministrative agencies  is  a  fair  trial.  A  fair  trial  unplies 
notice  of  the  evidence  on  which  the  decision  is  to  be  based : 
Railroad  Com'n  v.  Pac.  Gas  S  Elec.  Co.,  302  U.  S.  388,  at 
pp.  392-393,  58  S.  Ct.  334,  at  pp.  337-338;  82  L.  Ed.  319. 
That  principle  prohibits  an  administrative  agency  from 
considering  matters  not  introduced  as  evidence:  /.  C.  C. 
V.  L.  d  N.  R.  Co.,  227  U.  S.  88,  at  p  93 ;  33  S.  Ct.  185,  at  pp. 
187-188;  57  L.  Ed.  431;  U.  S.  v.  Abilene  S  S.  Ry.  Co.,  265 
U.  S.  274  at  288;  44  S.  Ct.  565  at  p.  569;  68  L.  Ed.  1016. 

The  Board  in  its  "concluding  findings"  on  collective 
bargaining  stated  that  "the  respondent's  declarations 
abundantly  disclose  an  attitude  inconsistent  with  its  obli- 
gation" (R.  62).  Among  the  three  "declarations"  is  a 
sentence  lifted  from  the  brief  which  Wards  filed  with 
the  Board  attempting  a  definition  of  the  mininmm  re- 
quirements of  the  duty  to  bargain  (R.  63). 

The  brief  was  not  in  evidence,  nor  was  any  notice 
given  Wards  that  arguments  of  its  counsel  as  to  the  mini- 
mum requirements  of  the  Act  would  be  the  basis  of  an 
inference  that  Wards  in  prior  negotiations  had  done  no 
more  or  intended  to  do  no  more  than  observe  such  mini- 
mal requirements.  Such  an  inference  is  completely  un- 
tenable; the  situation  would  be  the  same  as  if  the  Board 
had  concluded  that  Wards  offered  no  concessions  to  the 
Unions  simply  because  Wards  contends  that  it  was  under 
no  duty  to  do  so. 

The  lack  of  logic  in  the  Board's  inference  emphasizes 
the  complete  absence  of  fairness  in  the  Board's  consid- 
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eration  of  a  legal  argument  as  the  basis  for  reaching  a 
factual  conclusion.  Under  such  a  practice,  an  employer 
would  advance  an  argument  of  law  on  peril  that  the 
Board,  if  it  did  not  agree,  would  deduce  facts  about  the 
employer's  state  of  mind  merely  from  the  making  of  an 
argument.  This  procedure  is  a  complete  denial  of  due 
process. 

D.  The  Board  rested  heavily  upon  unsupported  infer- 
ences drawn  from  irrelevant  evidence  as  to  the  inter- 
pretations of  the  law  held  by  Wards'  representatives, 
and  the  Board  furthermore  erroneously  concluded 
that  the  mere  holding  of  a  view  of  the  law  which 
disagreed  with  the  views  of  the  Board  amounted  in 
itself  to  a  violation  of  the  Act. 

The  Board's  reference  to  the  brief  filed  with  it  by 
Wards'  counsel  was  only  one  of  several  instances  where 
the  Board  inferred  that,  because  Wards  expressed  a  dif- 
ferent view  from  that  held  by  the  Board  as  to  the  extent 
of  the  duties  imposed  upon  it  by  the  Act,  Wards  evi- 
denced a  refusal  to  bargain.  The  Board's  extensive  dis- 
cussion of  Wards'  view  of  the  law  shows  how  much  the 
Board  was  influenced  by  its  disagreement  with  Wards' 
opinion  as  to  the  proper  interpretation  of  the  Act. 

1.   The  interpretations  of  the  law  which  the  Board 
disliked  were  proper. 

The  Board's  concluding  findings  discuss  at  length  four 
expressions  of  opinion  as  to  the  nature  of  the  duty  to 
bargain.  The  Board's  misconception  of  the  law  is  em- 
phasized by  the  fact  that  it  chose  to  criticize  statements 
which  were  entirely  defensible. 
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a.  "As  Barr,  speaking  for  the  respondent,  told  its 
agent,  Powell:  '*  *  *  it  is  the  Union,  not  the  Com- 
pany, which  is  seeking  an  agreement." 

Barr's  opinion  was  that  the  duty  imposed  by  the  Act  upon 
an  employer  is  only  to  negotiate  union  demands,  and  not 
to  seek  a  union  agreement.  This  view  of  the  law  is  sup- 
ported by  quite  respectable  authority: 

"However  desirable  may  be  the  exhibition  by  the 
employer  of  a  tolerant  and  conciliatory  spirit  in  the 
settlement  of  labor  disputes,  we  think  it  plain  that 
the  statute  does  not  compel  him  to  seek  out  his  em- 
ployees or  request  their  participation  in  negotiations 
for  purposes  of  collective  bargaining." 

NLRB  V.  Columbian  Enameling  S  Stamping  Co., 
(1939),  306  U.  S.  292,  at  p.  297,  59  S.  Ct.  501 
at  p.  504,  83  L.  Ed.  660. 

b.  "Accordingly,  Powell  told  the  Unions  at  the  Decem- 
ber 13  conference  that  'his  conception  of  negotia- 
tions was  tliat  the  company  had  no  affirmative  duty 
to  do  anything  and  tliat  it  was  up  to  the  Union  to 
please  the  company'."   (R.  62) 

Powell  thus  interpreted  the  Act  as  imposing  no  "affir- 
mative duty"  on  the  employer.  Whether  or  not  this  is 
true  is  an  argument  over  a  label  and  not  an  argument 
over  a  matter  of  substance.  As  Mr.  Justice  Frankfurter 
has  commented  in  anotlier  connection: 

"  'Negative'  and  'affirmative'  in  the  context  of 
these  problems,  is  as  unilluminating  and  mischief- 
making  a  distinction  as  the  out-moded  line  between 
'nonfeasance'  and  'misfeasance'." 

Rochester  Tel.  Corp.  v.  V.  S.,  (1939),  307  U.  S. 
125,  at  pp.  141-142;  59  S.  Ct.  754,  at  pp.  762- 
763,  83  L.  Ed.  1147. 
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Realistically,  no  one  can  deny  that  bargaining  usually  be- 
gins with  union  demands,  and  that  the  unions  have  the 
burden  of  convincing  the  employer  that  these  demands 
should  be  acceptable. 

c.  "Similarly,  the  respondent  in  its  brief  states  that 
'the  duty  to  bargain  is  no  more  *  *  *  than  the  duty 
to  meet  the  employee  representative  and  do  *  *  *  or 
say  nothing  which  would  make  a  binding  trade 
agreement  impossible  of  attainment'."  (R.  62-63) 

Stated  conversely,  the  duty  to  bargain  is  no  more  nor 
less  than  the  duty  to  recognize  the  authority  of  the  union, 
to  discuss  union  demands  sufficiently  to  avoid  mutual  mis- 
understanding, and  to  make  binding  and  written  agree- 
ments on  such  terms,  if  any,  as  are  mutually  acceptable. 
Any  conduct  less  than  this  would  be  the  doing  or  saying 
of  something  "which  would  make  a  binding  trade  agree- 
ment impossible   of  attainment". 

All  of  the  authorities  cited  under  Proposition  I  of 
Wards'  Brief  as  Petitioner  uphold  the  propriety  of  the 
opinion  thus  expressed  in  Wards'  brief  to  the  Board. 

d.  "That  the  respondent  was  opposed  to  affirmative 
efforts  on  its  part  to  find  a  basis  for  agreement  by 
means  of  counterproposals  appears  also  from  Barr's 
statements  that  the  respondent  had  at  no  time  sought 
a  contract  with  a  union  and  that 

Therefore,  by  the  very  nature  of  the  situation, 
the  initiative  lies  with  the  union.  We  propose  to 
fill  our  obligations  to  bargain  with  the  Unions 
in  good  faith,  but  this  does  not  pass  to  us  'the 
burden  of  going  forward'.  The  initiative  con- 
tinues to  lie  with  the  union  throughout  the  bar- 
gaining process.  The  only  thing  which  will  change 
our  status  in  this  regard  is  a  change  in  our  rela- 
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tive  economic  positions  of  such  nature  as  to 
induce  us  to  seek  some  concession  from  the 
union.   *   *   * 

As  Mr.  Ball  stated,  we  do  not  think  that  the 
Act  places  upon  an  employer  the  absolute  duty 
to  make  counterproposals.  *  *  *   "   (R.  63-64) 

Such  is  Barr's  analysis,  in  his  advice  to  Powell,  of  the 
extent  of  the  duty  to  bargain.  The  Board's  apparent 
criticism  is  that  Barr  believes  that  under  the  Act  "the 
initiative  lies  with  the  union"  (R.  64)  and  that  the  union 
is  the  party  which  has  "the  burden  of  going  forward". 
Again  Barr's  opinion  has  judicial  sanction: 

"The  employer  is  not  required  to  take  the  initia- 
tive in  seeking  a  contract  with  his  employees  or  with 
their  chosen  representatives." 

Wilson  S  Co.  V.  NLRB,  (8th  cir.),  115  Fed.  (2d) 
759,  at  p.  764 

2.  Proof  that  Wards'  representatives  may  have  held 
a  wrong  view  of  the  meaning  of  the  Act  does  not 
support  an  inference  that  what  they  did  violated 
the  Act  as  properly  interpreted. 

Even  if  we  assume  for  the  sake  of  argument  that  the 
interpretation  of  the  Act  held  by  Wards'  representatives 
was  wrong,  still  the  holding  of  a  wrong  view  of  the  mean- 
ing of  a  law  did  not  make  Wards  a  law-breaker. 

Obviously,  a  man  may  believe  that  he  is  under  no  legal 
duty  to  act,  but  still  may  act.  If,  as  it  was  held  in  F.  W. 
Poe  Mfg.  Co.  v.  NLRB,  (4th  cir.),  119  Fed.  (2d)  45,  at 
p.  48,  an  intent  to  violate  the  Act  does  not  constitute  a 
violation  unless  acted  upon,  a  fortiori  a  misconception  of 
the  scope  of  the  legal  duties  does  not  constitute  a  viola- 
tion of  the  Act  unless  it  results  in  a  refusal  to  do  as  much 
as  the  Act  reallv  commands. 
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The  undisputed  evidence  shows  that  Wards  did  more 
in  the  negotiations  than  it  felt  it  was  absolutely  bound  to 
do  under  the  Act.  We  have  already  shown  that  Wards 
did  in  fact  "actively  cooperate"  with  the  unions  in  an 
attempt  at  "formulating  proposed  conditions  of  employ- 
ment affirmatively".  To  take  another  example,  Wards' 
representatives  believed  that  the  Act  did  not  require 
Wards  to  make  concessions;  nevertheless  Wards  did  in 
fact  offer  concessions,  as  the  Board  itself  grudgingly 
admitted. 

The  undisputed  evidence  that  Wards  consistently  did 
more  than  it  believed  itself  bound  to  do  makes  completely 
untenable  any  inference  that  Wards'  negotiators  did  or 
intended  to  do  no  more  than  the  minimum  required  by  its 
own  view  of  the  law.  Thus,  since  Wards  did  in  fact 
make  concessions,  any  argument  that  Wards'  negotiators 
did  not  make  or  did  not  intend  to  make  concessions  is 
absurd. 

The  fact  is  that  negotiators  may  conduct  bargaining 
sessions  under  a  mistaken  belief  that  they  are  legally 
bound  to  do  nothing,  and  still  bargain  collectively.  If  the 
Board  were  correct,  no  collective  bargaining  ever  took 
place  before  the  Act  was  passed,  since  no  employer  be- 
lieved himself  to  be  legally  bound  to  bargain. 

For  these  reasons  the  interpretation  of  the  Act  which 
Wards'  negotiators  held  is  completely  irrelevant  to  the 
question  whether  Wards  bargained,  since  Wards'  view  of 
the  law  cannot  support  any  relevant  inference. 
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3.  The  Board  actually  held  that  a  belief  in  an  erron- 
eous interpretation  of  the  Act  amounted  in  itself 
to  a  violation  of  the  Act. 

The  Board  did  not  in  fact  expressly  claim  to  draw  any 
inference  from  the  views  of  the  law  held  by  Wards.  Ac- 
tually, the  Board  concluded  that  the  mere  holding  of 
such  views  amounted  to  a  violation  of  the  Act! 

The  first  three  statements  quoted  above  are  the  three 
"declarations"  which  the  Board  prefaces  with  this  state- 
ment: 

*'The  respondent's  declarations  abundantly  disclose 
an  attitude  inconsistent  with   its   obligation  actively 
to  cooperate  with  the  Unions  and  to  endeavor  to  reach 
understandings  with  them."   (R.  62) 
The  quotation  of  these  three  ''declarations"  is  then  fol- 
lowed by  the  assertion  that: 

"The   Board  and  the  court  decisions  hereinabove 
cited  clearly  established  that  the  respondent  by  its 
negative  attitude  was  refusing  to  bargain  collectively 
in  good  faith."  (R.  63) 
The  effect  of  these  two  statements  is  that  the  holding  of 
a  view  of  the  law  with  which  the  Board  disagreed  consti- 
tuted an  "attitude"  by  which  Wards  "was  refusing  to 
bargain  collectively ' '. 

Three  out  of  the  four  expressions  of  opinion  were  never 
repeated  to  the  Unions.  Obviously,  it  was  not  the  making 
of  the  statements  which  the  Board  held  to  be  a  violation 
of  the  law,  but  the  holding  of  the  interpretations. 

In  the  absence  of  evidence  that  Wards  took  some  action 
in  violation  of  the  law,  and  in  the  absence  of  evidence 
that  Wards  intended  to  do  no  more  than  it  believed  itself 
bound  to  do  legally,  the  Board's  belief  that  Wards'  view 
of  the  law  constituted  an  illegal  "attitude"  is  so  patently 
absurd  as  to  demonsti'ate  the  prejudiced  and  arbitrary 
character  of  the  Board's  fact  finding  process. 
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E.  The  Board  seeks  to  support  its  conclusion  that 
Wards  failed  to  bargain  by  drawing  an  inference 
from  Wards'  supposed  violation  of  Section  8  (1)  of 
of  the  Act,  while  basing  its  conclusion  that  Section 
8  (1)  was  violated  in  part  upon  an  inference  drawn 
from  Wards'  supposed  failure  to  bargain. 

The  Board's  decision  contains  a  classic  example  of 
argument  in  a  circle.  Discussing  Wards'  supposed  "solici- 
tation" of  its  employees,  the  Board  said: 

"Further,  as  we  have  found  above,  the  strike  was 
caused  by  the  respondent's  unlawful  refusal  to  bar- 
gain   collectively.    Under    these    circumstances,    and 
upon  the  entire  record,  we  find  that  the  respondent, 
by  communicating  with  the  employees  directly  through 
its  supervisory  employees  *  *  *  was  seeking  to  induce 
the  striking  employees  to  desert  the  Unions.  *  *  *  " 
(R.  74) 
The  Board  thus  "rested  heavily"  upon  its  previous  con- 
clusions that  Wards  had  refused  to  bargain  and  that  this 
refusal  caused  the  strike  when  it  held  that  the  telephone 
calls  to  Wards'   employees  amounted  to   a  violation   of 
Section  8  (1)  of  the  Act. 

But  the  Board  had  based  its  conclusion  that  Wards  had 
failed  to  bargain  collectively  partly  on  an  inference  of 
bad  faith  drawn  from  the  supposed  "solicitation": 

"Finally,  the  respondent,  as  noted  below,  solicited 
the  individual  striking  employees  to  return  to  work 
*  *  *  Such  conduct  reflects  on  its  good  faith  in  the  col- 
lective bargaining  negotiations."   (R.  67) 

This  lack  of  logic  vitiates  both  conclusions. 


Enough  had  been  said  to  show  that  the  Board  weighed 
the  evidence  in  the  present  case  not  only  under  a  miscon- 
ception of  the  scope  of  the  duty  imposed  by  the  Act  and 
of  the  powers  conferred  upon  the  Board,  but  under  a 
biased  and  unsupported  view  of  the  facts.    The   Board 
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was  influenced  in  its  decision  by  improper  considerations; 
tlie  Board  drew  untenable  inferences;  and  the  Board  dis- 
regarded the  fundamental  principles  of  fair  play.  This 
Court  surely  cannot  blind  its  eyes  to  the  injustice  which 
an  affirmance  of  this  order  would  constitute. 

V. 

The  Board's  Brief  Evidences  Bias  and  Prejudice  In  Its 
Attempt  to  Argue  in  Support  of  the  Board's  Order  By 
Reference  to  Matters  Which  Were  Not  Before  the  Board 
and  Which  Represent  a  Previous  and  Demonstrably 
Unfair  Action  Against  Wards  By  the  Board. 

If  a  brief  were  proper  evidence  of  the  mental  processes 
of  the  party  on  whose  behalf  it  is  filed,  then  the  Board's 
brief  in  the  present  case  would  demonstrate  that  the 
Board  reached  its  conclusions  after  considering  matters 
which  were  not  in  evidence  before  it,  and  which,  because 
of  their  history,  would  never  have  been  considered  unless 
the  Board  were  biased  and  completely  unfair. 

Because,  unlike  the  Board,  we  do  not  assume  that  a  brief 
prepared  by  counsel  necessarily  represents  the  thinking 
of  the  client,  we  make  no  such  argument;  but  the  attempt 
of  the  Board's  counsel  to  create  prejudice  by  the  brief 
they  have  prepared  is  so  flagrant  that  we  would  do  this 
Court  a  disservice  by  remaining  silent. 

A.  The  Board's  brief  argues  as  if  the  Board  considered 
its  conclusions  of  fact  in  a  previous  proceeding 
against  Wards  in  reaching  its  conclusions  in  the 
present  case,  although  no  record  of  such  prior  pro- 
ceeding was  introduced  in  evidence  in  the  present 
case. 

On  page  6  of  the  Board's  brief  a  footnote  refers  to  "an 
earlier  decision  involving  the  mail  order  house  and  retail 
store  here  involved,  9  NLRB  538."  The  note  then  quotes 
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certain   evidence   introduced   in    the    former   case    as    to 

events  occurring  in  1936,  and  adds: 

"Powell's  stand  at  the  September  19  conference 
makes  it  clear  that  respondent's  'long-established  pol- 
icy' in  1936  was  still  in  effect  in  1940,  though  it 
plainly  violated  the  Act." 

The  Board  thus  argues  to  this  Court  that  its  order 
should  be  sustained  because  certain  evidence  offered  at  a 
hearing  several  years  earlier  justified  the  Board  in  draw- 
ing inferences  from  the  evidence  actually  introduced  in 
the  present  proceeding.  This  argument  necessarily  pre- 
supposes that  the  Board  did  consider  the  evidence  intro- 
duced at  the  previous  hearing  in  drawing  its  inferences 
in  the  present  proceeding.  If  this  be  a  fact,  the  Board 
has  denied  Wards  due  process.  If  this  is  not  the  fact, 
the  argument  by  Board's  counsel  is  unwarranted  and  un- 
professional. 

Wards  was  never  given  any  notice  that  evidence  intro- 
duced at  the  prior  hearing  was  to  be  considered  by  the 
Board  in  the  present  hearing.  Wards  was  never  given 
any  opportunity  to  rebut  either  the  evidence  so  consid- 
ered or  the  inferences  which  Board's  counsel  claim  that 
the  Board  drew  from  this   evidence. 

Board's  counsel  refer  to  the  prior  hearing  elsewhere 
in  the  Board's  brief.  On  page  27,  Board's  counsel  argue, 
with  respect  to  Wards'  refusal  to  agree  to  an  anti-dis- 
crimination clause: 

"The  employees'  experience  when  they  first  attemp- 
ted to  organize  and  exercise  their  rights  under  the 
Act  in  December,  1936,  gave  them  ample  reason  to 
believe  that  the  law  alone  was  not  complete  protec- 
tion against  discrimination  at  respondent's  hands." 

To  this  statement,  a  footnote  is  appended,  stating  that 
the  Board  found  that  Wards  was  guilty  of  "discharging 
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23  employees  because  of  their  union  membership  and  ac- 
tivities." 

This  argument  is  made  in  a  section  of  the  Board's 
brief  entitled  *' Respondent's  refusal  to  agree  to  conced- 
edly  reasonable  proposals."  Board's  counsel  thus  argues 
that  the  facts  of  the  previous  case  provided  the  reason 
why  Wards'  position  was,  in  the  eyes  of  the  Board,  "un- 
reasonable." 

If  the  Board's  decision  was  in  any  part  based  upon  the 
circumstances  supposedly  disclosed  by  the  previous  hear- 
ing, but  which  were  not  introduced  in  evidence  in  the 
present  case.  Wards  was  denied  procedural  due  process, 
and  the  Order  must  be  set  aside.  This  would  not  be  the 
first  time  Wards  has  been  accorded  such  treatment  by 
the  Board:  Montgomery  Ward  d  Co.  v.  NLRB  (8th  cir.), 
103  Fed.    (2d)    147. 

B.  The  reference  by  Board's  counsel  to  the  earlier  pro- 
ceeding is  doubly  inexcusable  in  view  of  the  fact 
that  a  Congressional  investigation  has  shown  that 
the  earlier  proceedings  were  not  prosecuted  by  the 
Board  in  good  faith. 

The  earlier  proceeding  involving  the  Portland  mail 
order  house  and  store  was  decided  by  the  Seventh  Cir- 
cuit Court  of  Appeals  on  December  8,  1939:  107  Fed. 
(2d)  555. 

On  December  30,  1940,  (Cong.  Rec.  Vol.  86,  Part  12, 
p.  14011)  a  special  committee  of  the  House  of  Repre- 
sentatives (the  so-called  "Smith  Committee")  reported 
on  its  investigation  of  the  National  Labor  Relations 
Board  pursuant  to  House  Resolution  258,  Seventy-Sixth 
Congress,  First  Session.  The  following  excerpt  from  this 
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Keport  shows  the  real  character  of  the  charge  of  discrim- 
ination which  the  Board  made  against  Wards: 

"The  attitude  of  another  regional  attorney  who  de- 
liberately misrepresented  the  strength  of  the  Board's 
case  to  the  secretary  of  the  Montgomery  Ward  Com- 
pany of  Chicago,  Illinois,  in  a  letter  dated  January 
19,  1939,  is  again  another  example  of  the  lengths  to 
which  some  of  these  Board  attorneys  went  in  order 
to  bend  employers  to  their  will.  In  a  very  lengthy 
letter  he  reviews  the  Board's  decision  and  states 
that  elsewhere  in  the  record  is  a  great  deal  of  evi- 
dence supporting  an  8  (3)  finding.  He  closes  his 
communication  by  stating  '*  *  *  I  feel  that  a  careful 
examination  of  the  record  as  made  will  allow  you 
to  advise  your  principals  that  a  great  deal  of  doubt 
exists  as  to  your  ability  to  prevail  in  the  circuit 
court  in  this  matter.' 

**  While  Mr.  Babe's  arguments  appear  persuasive  on 
the  face  of  the  letter,  the  truth  of  the  matter  is  to  be 
found  on  a  memorandum  attached  to  a  copy  of  the 
letter  as  found  in  the  files  of  the  Seattle  regional 
office  to  which  Babe  was  attached.  This  memorandum 
reads : 

Dear  E.  J. :  [Eagan,  regional  director]  This  is 
mainly  hooey,  as  the  8(3)  proof  is  so  highly  equiv- 
ocal as  to  be  suffering  from  galloping  anaemia, 
[sic] 

Regards, 
John." 

The.  Committee  report  was  not  made  public  until  a 
year  after  the  Circuit  Court  decree  had  been  entered; 
and  Wards  had  no  opportunity  to  reopen  the  case. 

Now  the  Board's  counsel  argues  to  this  Court  that 
the  Board's  findings  in  the  present  case  should  go  un- 
challenged because  they  are  supported  by  the  assumed 
truth  of  charges  of  discrimination  made  in  another  case, 
which  the  Board  continued  to  prosecute  after  its  repre- 
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sentatives  had  ceased  to  believe  in  the  truth  of  the 
charges.  The  Board's  arguments  to  this  Court  evidence 
prejudice,  a  lack  of  good  faith,  and  a  complete  disregard 
of  justice  and  fair  play. 

VI. 

If  This  Court  Agrees  With  Any  One  of  the  Contentions 
So  Far  Advanced  in  This  Brief,  the  Case  Should  be  Re- 
manded Since  a  Material  Error  Has  Been  Committed. 

So  far,  this  brief  has  dealt  with  errors  of  law  which 
call  for  a  remand  so  that  the  Board  may  reappraise 
the  evidence  under  a  correct  view  of  the  law  and  facts, 
even  though  the  record  may  liave  contained  some  evi- 
dence which  would  support  the  Board's  conclusions.  The 
sufficiency  of  these  errors  to  require  a  remand  thus  does 
not  depend  upon  Wards '  ability  to  convince  this  Court  that 
no  substantial  evidence  whatsoever  of  an  unfair  labor 
practice  appears  in  the  record.  This  Court  does  not  even 
have  to  agree  with  every  one  of  the  contentions  ad- 
vanced so  far  in  this  brief  before  ordering  a  remand. 
All  of  the  several  points  discussed  raise  questions  of 
law  which  were  material  to  the  Board's  ultimate  deci- 
iiion;  if  Wards'  contentions  as  to  any  one  of  them  be 
upheld,  the  Board  committed  a  material  error. 

If  a  trial  court  improperly  instructs  a  jury  as  to 
the  nature  of  the  offense  sought  to  be  proved,  material 
error  is  committed;  when  the  findings  of  an  adminis- 
trative agency  do  not  clearly  disclose  that  the  nature 
of  the  offense  has  been  correctly  conceived  by  the 
agency,  the  doubt  raised  is  on  a  material  point,  and,  on 
the  principle  of  the  cases  cited  under  Proposition  I,  the 
case  must  be  remanded.  So  too,  when  the  agency  has 
*' rested  heavily"  upon  findings  which  have  "inadequate" 
support,  the  error  is  a  material  one  definitely  affecting 
the  final  result. 
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The  errors  wliicli  have  been  discussed  involve  either 
a  misconception  of  the  nature  of  the  offense  charged,  or 
are  errors  of  fact  stated  in  the  Board's  "concluding  find- 
ings" as  distinct  from  the  Board's  narrative  recitation 
of  the  history  of  the  case.  They  are  thus  material  er- 
rors, any  one  of  which  calls  for  a  remand  of  the  case. 

VII. 

In  Addition  to  the  Errors  of  Law  Already  Discussed,  the 
Utter  Absence  of  Any  Substantial  Evidence  of  a  Failure 
to  Bargain  Demands  That  the  Board's  Decision  and 
Order  Be  Set  Aside  and  Denied  Enforcement. 

Ward's  Brief  as  Petitioner  acted  on  the  assmnption 
that  the  Board's  ultimate  conclusion  as  to  Wards'  sup- 
posed failure  to  bargain  rested  directly  on  the  so-called 
"concluding  findings"  of  the  Board.  These  "findings" 
"were  then  fully  analyzed  to  show  that  not  a  single  one 
was  based  on  factual  proof  substantially  supporting  them 
(Wards'  Brief  as  Petitioner,  pp.  41-63). 

Propositions  II  through  VI  advanced  in  this  brief 
show  that  the  Board  committed  many  grave  errors  of 
law  in  reaching  its  decision.  As  a  result  of  these  errors, 
many  of  the  "concluding  findings"  upon  which  the  Board 
based  its  conclusions  do  not  as  a  matter  of  law  or  logic 
support  those  conclusions.  In  fact,  of  the  nine  "respects" 
in  which  the  Board  charged  that  Wards  failed  to  bargain, 
the  errors  already  discussed  dispose  of  seven.  We  now 
propose  to  show  that  the  two  remaining  findings  equally 
lack  support  in  the  record,  without  repeating  the  lengthy 
analysis  set  forth  in  Proposition  III  of  Wards'  Brief  as 
Petitioner. 
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A.  The  reference  in  the  Board's  brief  to  the  prior 
charges  at  Portland  shows  how  justified  Wards  was 
in  rejecting  the  proposed  clause  against  anti-union 
discrimination. 

The  previous  proceeding  at  Portland  charged  Wards 
with  wrongfully  discharging  fifty-one  employees  (9  NLRB 
538  at  p.  540).  The  Board  upheld  these  charges  as  to 
twenty-three  employees,  and  the  Circuit  Court  found  just 
enough  evidence  to  support  an  inference  as  to  twenty-one. 
(Montgomery  Ward  S  Co.  v.  NLRB,  (7th  cir.),  107  Fed. 
(2d)  555). 

The  revelations  of  the  Smith  Committee  show  why 
Wards  may  well  have  thought  the  charges  unfounded  even 
though  sustained  in  part  by  the  Circuit  Court  of  Appeals. 

Not  a  single  item  of  evidence  in  the  present  case  sug- 
gests that  Wards  had  discriminated  against  any  em- 
ployees because  of  union  activity.  Nevertheless,  in  accord- 
ance with  customary  union  tactics,  vague,  unproved  and 
unfair  charges  to  this  effect  had  been  made  in  the  union 
publication,  the  American  Labor  Citizen  (Wards'  Ex.  2, 
R.  pp.  226-230,  at  pp.  228  and  229). 

For  Wards  to  acquiesce  in  the  union  demand  that  Wards 
promise  not  to  discriminate  would  in  the  eyes  of  many 
employees  imply  a  confession  of  guilt  and  an  admission  of 
the  truth  of  the  utterly  unfounded  union  charges.  To 
charge  a  man  with  the  conmiission  of  a  crime,  and  then  to 
request  him  to  promise  not  to  commit  such  a  crime  in  the 
future  is  to  ask  him  to  condemn  himself. 

The  Unions'  request  was  made  for  an  obviously  false 
reason:  ''a  lot  of  the  Union  members  did  not  know  of  a 
similar  provision  in  the  Wagner  Act"  (R.  765).  The  ab- 
surdity of  the  asserted  reason  is  emphasized  by  the  fact 
that  Wards  had  been  compelled  to  post  a  cease  and  desist 
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notice  as  a  result  of  the  decree  of  the  Circuit  Court  of 
Appeals  entered  less  than  a  year  earlier. 

Wards  had  the  right  to  reject  with  indignation  the  Union 
request  that  it  promise  not  to  discriminate.  Yet  this  re- 
fusal is  one  of  the  reasons  most  emphasized  by  the  Board 
as  justifying  its  holding  that  AVards  failed  to  bargain. 

B.  If  the  Board  was  entitled,  as  its  counsel  argue,  to 
refer  to  other  proceedings  involving  Wards,  the 
Board  would  have  had  conclusive  evidence  that 
Wards  had  no  policy  against  signing  labor  contracts. 

The  Board's  brief  refers  (p.  6,  footnote  6)  to  evidence 
in  the  previous  proceeding  that  Wards  had  a  "long  estab- 
lished policy  to  enter  into  no  business  agreement  with 
any  outside  organization".  Board's  counsel  argue  that 
Powell's  statements  during  the  Portland  negotiations 
"make  it  clear  that  respondent's  'long-established  policy' 
in  1936  was  still  in  effect  in  1940". 

The  complete  absence  of  fairness  in  this  argument  is 
demonstrated  by  the  fact  that  the  Board  itself  has  found 
exactly  to  the  contrary  in  a  third  proceeding  involving 
Wards. 

In  a  decision  and  order  dated  February  26,  1942,  (39 
NLRB  No.  41)  the  Board  found  that: 

"The  respondent  at  its  Schwinn  Warehouse,  Chi- 
cago, Illinois,  has  not  engaged  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8   (1)   or  8   (5) 
of  the  Act." 
The  Board  had  reviewed  bargaining  sessions  conducted  at 
Chicago  on  behalf  of  Wards  by  Barr,  the  same  man  who 
"was  found  by  the  Board  in  the  present  case  to  be  "the 
respondent's  official  in  cliarge  of  labor  relations  and  col- 
lective   bargaining    for    all    the    stores    and    mail    order 
houses"  (R.  34).  These  negotiations  were  carried  on  at 
the  same  time  as  those  involving  Portland. 
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The  Board  found  as  follows  with  respect  to  a  bargaining 
session  held  October  3,  1940: 

"During  the  course  of  the  discussion,  Wolchok 
asked  Barr  'whether  or  not  the  company  would  sign 
a  contract  with  the  union  and  enter  into  a  contract 
with  the  union'.  Barr  replied:  'We  will  sign  anything 
on  which  we  will  agree  *  *  *  On  any  of  these  questions 
which  *  *  *  we  are  in  agreement  on  we  are  prepared 
to  enter  into  a  contract  with  the  Union." 

Acting  under  Barr's  instructions  in  the  present  case, 
Powell  told  the  Unions  that  Wards  "  'possibly'  might 
sign  a  contract"  (R.  59),  but  did  not  promise  that  a 
contract  would  be  signed  as  the  question  was  premature 
before  "we  could  reach  an  agreement  upon  substantial 
provisions"  (R.  59).  No  inference  of  an  intention  never 
to  sign  an  agreement  could  possibly  be  drawn  from  this 
statement  of  Powell's,  especially  when  read  in  the  light 
of  Barr's  promise  to  sign  in  contemporary  negotiations 
where  agreement  had  in  fact  been  reached  on  substantial 
points. 

The  Board's  decision  omits  to  report,  and  the  Board's 
brief  neglects  to  inform  this  Court  that  Wards  published 
a  newspaper  notice  in  Portland  stating  its  willingness  to 
sign  a  contract  whenever  agreement  was  reached  (Wards' 
Ex.  11,  R.  651). 

When  counsel  for  the  Board  call  the  attention  of  this 
Court  to  the  facts  of  a  proceeding  relating  to  events  four 
years  prior  to  the  ones  in  issue,  but  fail  to  call  the  atten- 
tion of  this  Court  to  tlie  facts  of  another  proceeding 
covering  contemporaneous  events,  and  to  other  facts  ap- 
pearing in  the  present  record,  counsel  have  been  unfair 
both  to  Wards  and  to  this  Court. 


47 


VIII. 

The  Board's  Brief  Demonstrates  the  Weakness  of  the 
Board's  Case  by  Completely  Misstating  the  Facts,  And, 
in  Its  Effort  to  Justify  the  Board's  Findings,  by  Rely- 
ing Upon  Supposed  Facts  Which  the  Board  Itself  Did 
Not  Find. 

Procedural  due  process  requires  that  an  administrative 
agency  make  known  through  some  species  of  findings  the 
basic  facts  upon  which  its  conclusions  are  based.  The 
form  of  such  findings  is  not  material;  but,  formally  or 
informally,  in  numbered  paragraphs  or  in  narrative  form 
or  in  some  manner,  the  findings  must  be  made. 

The  conclusions  of  the  administrative  agency  must  be 
supported  by  these  findings.  x\n  absence  of  such  findings 
cannot  be  supplied  by  counsel  in  the  course  of  argument. 
Nor  can  counsel  properly  justify  an  order  by  arguing 
that  it  is  supported  by  facts  which  the  agency  might  have 
found,  but  did  not. 

The  following  list  of  the  statements  of  purported  facts 
to  be  found  in  the  Board's  brief  but  which  the  Board  did 
not  mention  in  its  findings  or  which  are  demonstrably  un- 
true will  show  that  Board's  counsel  had  great  difficulty 
in  supporting  the  Board's  conclusions  by  an  analysis 
limited  to  the  facts  found  by  the  Board  or  evidenced  in 
the  record. 

1.  "Powell  *  *  *  refused  even  to  agree  to  those  de- 
mands which  involved  the  making  of  no  concession 
to  the  Unions,  such  as  the  recognition  and  no-dis- 
crimination clause."  (Board's  brief,  p.  21) 

To  the  extent  that  this  implies  that  Powell  refused  to 
agree  to  other  demands  involving  no  concession,  it  is  a 
clear  untruth.  The  record  does  not  show  a  single  other 
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instance  where  Wards  refused  to  agree  to  a  demand  em- 
bodying only  the  status  quo.  We  need  not  here  repeat  the 
reasons  for  Wards'  position  as  to  recognition  and  dis- 
crimination. 

2.  "Respondent's  *  *  *  refusal  to  bind  itself  to  recog- 
nize the  Unions  and  its  refusal  to  agree  to  other 
concededly  reasonable  proposals  *  *  *  fully  war- 
ranted the  Board  in  its  finding."  (Board's  brief, 
p.  24) 

3.  "Respondent's  refusal  to  agree  to  concededly  rea- 
sonable proposals".   (Board's  brief,  p.  26) 

4.  "In  view  of  respondent's  *  *  *  failure  to  agree  to 
concededly  reasonable  proposals  *  *  *."  (Board's 
brief,  p.  34) 

Wards  strenuously  denies  that  it  refused  to  agree  to 
any  "concededly  reasonable"  demand.  Wards  does  not 
concede  that  any  Union  demand  which  it  refused  was 
reasonable,  especially  the  demand  that  it  promise  rather 
than  recite  recognition,  and  the  demand  that  it  promise 
not  to  discriminate. 

These  passages  show  that  Board's  counsel  reflect  the 
Board's  belief  that  it  had  the  right  to  pass  on  the  reason- 
ableness of  terms  on  which  Wards  insisted. 

5.  "Barr  gave  express,  written  orders  to  his  negotia- 
tor, Powell,  not  to  *  *  *  'agree'  to  matters  even 
though  there  was  no  dispute  as  to  them."  (Board's 
brief,  p.  32) 

This  is  a  typical  half-truth  that  gives  an  impression 
exactly  the  opposite  of  the  truth.  Barr  instructed  Powell : 
"In  discussing  individual  clauses,  state  that  you 
have  no  present  objection  to  clauses  which  are  not 
objectionable,  but  do  not  'agree'  to  such  clauses. 
You  can  onlv  agree  to  a  contract  as  a  whole."  (R. 
735) 
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The  statement  in  the  Board's  brief  reads  as  if  Powell 
had  been  instructed  not  to  enter  into  a  contract  even  on 
acceptable  terms.  The  fact  is  that  Powell  was  told  that 
he  could  contract,  but  should  not  do  it  piecemeal.  The 
statement  in  the  Board's  brief  thus  completely  misrepre- 
sents the  evidence. 

6.  "Powell  was  then  asked  if  respondent  would  be 
willing  to  sign  an  agreement  which  merely  set  out 
its  present  policies  and  practices.  He  replied,  so 
the  union  representatives  uniformly  testified,  *No'." 
(Board's  brief,  pp.  19-20) 

7.  "Nor  would  respondent  even  agree  to  enter  into  an 
agreement  providing  simply  for  the  continuation  of 
the  existing  hours  and  conditions  of  employment." 
(Board's  brief,  p.  31) 

8.  "Further,  in  refusing  to  embody  the  existing  terms 
and  conditions  of  employment  in  a  binding  agree- 
ment when  the  Unions  asked  whether  it  would  do  so, 
respondent  undeniably  established  its  lack  of  good 
faith."  (Board's  brief,  p.  33) 

9.  "If  the  employer  finds  himself  unpersuaded  *  *  * 
the  very  least  he  must  do,  when  request  is  made,  is 
to  offer  to  enter  into  an  agreement  providing  for 
the  maintenance  of  the  status  quo.  Respondent  was 
not  even  willing  to  do  this."  (Board's  brief,  p.  33) 

10.  "In  view  of  respondent's  *  *  *  failure  *  *  *  even 
to  agree  to  a  contract  providing  for  the  continuation 
of  existing  terms  and  conditions  of  emplovment 
*  *  *."  (Board's  brief,  p.  34) 

These  statements  are  absolutely  contrary  to  the  facts 
and  to  the  Board's  own  findings. 

The  Board's  brief  gives  two  record  citations  to  the 
assertion  that  Powell  "replied,  so  the  union  representa- 
tives uniformly  testified,  'No'."  These  citations,  E.  175 
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and  452,  are  to  the  testimony  of  Board's  witnesses  Esta- 
brook  and  Allen.  Estabrook  testified  (R.  175)  that  either 
witness  Langford  or  witness  Allen  asked  Powell  "Will 
you  sign  an  agreement  *  *  *  with  the  same  wages,  hours, 
and  working  conditions  as  of  the  day  before  the  strike" 
and  that  Powell  answered  in  the  negative.  Allen  later 
testified  (R.  452)  that  he  was  the  one  who  asked  the  ques- 
tion. On  cross-examination  he  admitted  that,  when  Powell 
"inquired  if  we  were  submitting  that  as  a  proposal", 
he  either  answered  or  would  have  answered  that  the 
unions  were  not  doing  so  (R.  457).  He  did  not  deny  that 
Powell  had  answered  his  question  simply  by  saying  that 
"the  form  of  the  agreement  should  be  postponed  until 
after  the  contents  of  the  agreement  had  been  decided 
upon"  (R.  456). 

The  Board  itself  credited  Powell  with  saying: 

"I  replied  that  the  question  of  the  form  of  agree- 
ment, that  is,  whether  it  should  be  verbal  or  written, 
is  premature  at  this  time."  (R.  51) 

The  true  facts  are: 

first,  that  the  unions  never  offered  to  contract  on  the 
basis  of  the  status  quo;  (R.  247) 

second,  that  the  question  was  a  hypothetical  one  asked 
for  purposes  of  entrapment  after  the  unions  had  filed 
charges  that  Wards  had  failed  to  bargain  (R.  274- 
277); 

third,  that  Wards  did  not  refuse  any  request,  bona  fide 
or  otherwise,  to  sign  a  contract  on  the  basis  of  the 
status  quo;  and 

fourth,  that  Wards  simply  answered  a  hypothetical 
question  by  the  comment  that  it  was  "premature". 
(R.  51-52) 
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Counsel  have  not  been  helpful  to  this  Court  in  represent- 
ing as  fact  an  interpretation  of  the  evidence  which  the 
Board  itself  rejected. 

11.  ''Receding  from  their  principal  demands,  that  is, 
for  a  union  shop,  a  seniority  rule,  and  an  arbitration 
clause,  the  Unions  asked  respondent  literally  to 
write  its  own  contracts  with  them,  but  to  no  avail." 
(Board's  brief,  p.  36) 

This  carries  the  previous  misstatements  to  a  new  high. 
The  Board  itself  found  that  at  the  end  of  the  last  con- 
ference 

"Ashe  stated  that  the  clauses  of  the  contracts  to 
which  the  respondent  objected  primarily  were  those 
providing  for  any  union  shop,  any  increase  in  wages, 
a  seniority  rule,  or  any  form  of  arbitration,  and 
stated  further:  'We  aren't  getting  any  place;  we 
might  as  well  call  it  quits'."  (R.  o4) 

How  absurd  this  comment  would  have  been  if  the  Unions 
had  in  fact  receded  from  their  principal  demands. 

12.  "Powell  *  *  *  stated  that  it  would  serve  no  useful 
purpose  for  respondent  to  do  so  unless  respondent 
could  be  assured  that  the  terms  would  be  agreeable 
to  the  Union  —  in  other  words,  that  the  Company 
proposals  would  not  be  subject  to  any  negotiations." 
(Board's  brief,  p.  11) 

The  Board  did  not  find,  and  the  record  does  not  disclose 
any  statement  that  the  terms  offered  by  Wards  would 
not  be  subject  to  negotiation.  The  insistence  of  Powell  was 
simply  that  so  far  as  possible  the  negotiations  precede 
rather  than  follow  the  formal  reduction  of  terms  to  a 
written  proposal. 
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13.  ''Respondent's  *  *  *  insistence  upon  determining 
unilaterally  matters  which  were  the  legitimate  sub- 
jects of  collective  bargaining  *  *  *  "  (Board's  brief, 
p.  24) 

14.  ''Respondent's  insistence  upon  determining  unilater- 
ally matters  which  were  the  legitimate  subjects  of 
collective  bargaining"   (Board's  brief,  p.  29) 

15.  "In  view  of  respondent's  *  *  *  insistence  upon  de- 
termining unilaterally  matters  which  are  legitimate 
subjects  of  collection  [sic]  bargaining  *  *  *  " 
(Board's  brief,  pp.  34-35) 

No  record  reference  is  given  for  the  first  and  third 
statements,  but  the  second  appears  as  a  section  heading. 
Under  it,  the  brief  discusses  Powell's  rejection  of  union 
demands  for  concessions  as  inconsistent  with  "company 
policy",  which,  the  Board's  brief  adds,  "was  a  fixed  and 
inflexible  matter  and  not  to  be  bargained  about"  (Board's 
brief,  p.  29).  The  assertion  that  Wards'  policy  was  "not 
to  be  bargained  about"  is  palpably  untrue  in  view  of  the 
undisputed  fact  that  Wards  fully  discussed  its  practice 
and  policy  in  the  course  of  negotiations  and  even  offered 
to  modify  it  by  certain  concessions.  The  assertion  is  the 
false  conclusion  of  Board's  counsel,  and  does  not  appear 
in  the  Board's  findings. 

The  section  also  quotes  two  statements  by  Powell  which 
are  not  referred  to  in  the  Board's  findings.  The  first  was 
that  "the  ultimate  decision  in  matters  affecting  the  hir- 
ing and  discharge  of  employees  and  matters  generally 
affecting  the  operation  of  the  business  should  remain  in 
the  management  of  the  company"  (R.  829).  This  state- 
ment was  proper,  and  shows  that  Wards  did  not  only  ex- 
plain its  policy  but  also  explained  the  reasons  for  it. 
Wards  had  the  legal  right  to  determine  unilaterally  the 
terms  of  employment  on  which  it  would  insist,  so  long  as 
it  did  not  refuse  to  bind  itself  to  the  establishment  of  such 
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terms.  No  provision  of  the  law  compels  an  employer  to 
contract  away  the  rights  to  decide  whom  he  will  hire  or 
discharge,  so  long  as  he  otherwise  obeys  the  law.  If  Pow- 
ell's statement  be  legally  incorrect,  then  an  employer  has 
been  deprived  of  the  right  to  refuse  to  grant  a  closed  shop. 

Powell's  supposed  other  statement  that  Wards  "were 
the  ones  to  decide  whether  the  employees  should  have  more 
money"  (R.  373)  was  ascribed  to  him  by  a  union  witness, 
Dixon  (Footnote  7).  If  made,  the  statement  was  proper, 
since  it  was  simply  the  preface  to  a  denial  of  a  wage  in- 
crease (R.  374).  An  employer  has  the  legal  right  to  decide 
what  wages  he  will  pay;  and  the  assertion  of  this  right 
is  in  no  way  inconsistent  with  the  duty  to  incorporate 
such  wages  if  mutually  agreeable  in  a  labor  contract. 

The  Board  did  not  find,  nor  does  the  record  support, 
any  conclusion  that  Wards  insisted  upon  the  retention  of 
freedom  of  unilateral  action  on  any  "legitimate  subject 
of  collective  bargaining".  Board's  counsel  are  here  offer- 
ing a  new  but  equally  insubstantial  theory  to  support  a 
conclusion  which  the  Board  drew  under  a  different  theory. 

16.  "Powell  again  rejected  the  Union's  demand  for  ad- 
ditional compensation  for  working  supervisors  upon 
the  admittedly  false  ground  that  they  did  not  em- 
ploy such  persons."  (Board's  brief,  p.  22) 

Ward  certainly  does  not  "admit"  that  Powell  rejected 
any  demand  on  a  "false  ground".  The  demand  was  for 
extra  compensation  for  "a  working  foreman,  forelady, 
supervisor,  or  instructor"  (R.  557).  Powell,  according  to 
Estabrook's  testimony  as  to  the  November  12  meeting, 
"didn't  like  the  idea  of  having  in  there  some  of  the  clas- 


7.  The  Board  made  no  finding  as  to  the  truth  of  Dixon's  testimony. 
Dixon  was  generally  a  confusing,  inaccurate,  and  unconvincing  wit- 
ness. Here,  again,  Board's  counsel  has  felt  free  to  assert  as  facts 
debatable  testimony  as  to  which   the  Board   itself  made  no  finding. 
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sifications  that  we  put  in  there",  and  stated  that  Wards 
"didn't  classify  its  employees  as  such"  (R.  252).  The 
Board  admits  that  Powell  then  offered  a  3  cents  an  hour 
differential  for  working  supervisors  (R.  54).  Powell  re- 
ported to  Barr  that  Wards  did  have  "working  supervis- 
ors" on  its  payroll  (R.  739,  54);  but  the  record  does  not 
show  that  Wards  employed  foremen,  foreladies,  or  in- 
structors. On  December  17,  Powell  rejected  this  clause 
for  the  following  reasons: 

"We  objected  to  Article  6  on  the  ground  we  did 
not  believe  we  employed  persons  such  as  those  men- 
tioned. Also,  we  inquired  whether  the  second  sen- 
tence of  Article  1  did  not  eliminate  such  persons  from 
the  jurisdiction  of  the  Union.  Also,  we  stated  we 
could  not  grant  anv  concessions  in  the  rate  of  pay  of 
these  people."  (R."764,  765) 

Of  Powell's  three  reasons  for  rejecting  the  union  demand, 
the  first  had  reference  to  the  undisputed  fact  that  Wards 
did  not  employ  all  the  "persons  such  as  those  mentioned". 
Powell,  having  admitted  the  employment  of  supervisors 
on  November  12,  would  not  have  been  so  foolish  as  to 
deny  their  existence  a  month  later.  Powell's  point  was 
not  misunderstood;  the  Board's  witnesses  do  not  mention 
the  supposed  discrepancy  between  Powell's  position  on 
November  12  and  that  taken  on  December  17.  Both  the 
Board  (R.  67)  and  the  Board's  brief  misrepresent  the 
facts. 

17.  "Although  the  TTnions  insisted  upon  receiving  a 
prompt  answer,  *  *  *  Powell  put  them  off,  agreeing 
to  give  them  an  answer  in  three  days  (R.  289). 
Thereupon  the  union  representatives  expressed  the 
view  that  they  'were  being  stalled'  (R.  161-162)." 
(Board's  brief,  p.  13) 

The  unions  expressed  the  factitious  opinion  that  they 
were  "being  stalled"  at  the  beginning  of  the  November 
25  meeting,  and  not  as  a  result  of  Powell's  three-day  de- 
lay for  confirmation  of  a  meeting  from  Chicago.    This  is 


55 

shown  by  the  record  reference  to  which  the  Board's  brief 
itself  refers  (R.  161-162). 

18.  "The  strike,  called  as  it  was  *  *  *  at  a  time  when 
their  request  for  a  further  meeting  had  been  ignored 
for  several  days,  was  caused  *  *  *  by  respondent's 
refusal  to  bargain  collectively."  (Board's  brief,  pp. 
35-36) 

No  union  request  for  a  further  meeting  was  ever  "ig- 
nored" by  Wards.  The  Board  itself  found  that  "Dixon 
offered,  however,  to  permit  negotiations  to  be  carried  on 
at  Oakland  if  it  were  impossible  for  the  respondent  to 
send  a  representative  to  Portland"  (R.  49).  This  was 
on  December  5,  as  a  result  of  a  call  from  Wards'  local 
manager  in  response  to  Dixon's  call  on  the  previous  day. 

On  December  6th,  Powell  met  at  Oakland  with  White, 
who  as  the  Board  found  "assured  Powell  that  since  they 
were  making  progress  in  their  Oakland  negotiations  he 
would  see  that  no  strike  action  was  taken  at  Portland" 
(R.  49).  Yet  the  Portland  strike  began  December  7th 
(R.  49). 

To  say  that  Wards  had  for  "several  days"  before  the 
strike  "ignored"  the  request  of  Dixon  for  a  meeting,  to 
imply  that  by  so  doing  Wards  "refused  to  bargain  collec- 
tively", and  to  allege  this  as  the  cause  of  the  Portland 
strike,  is  to  scrap  the  Board's  own  findings  as  well  as  to 
defy  the  record. 

CONCLUSION. 

The  Board's  decision  and  order  in  the  present  case  em- 
ployed nearly  every  device  available  to  an  administrative 
agency  which  seeks  to  proceed  in  an  arbitrary  fashion 
untrammeled  by  the  traditional  concepts  of  fair  play  and 
justice.  The  Board  misconstrued  the  law.  The  Board  at- 
tempted to  usurp  powers  which  Congress  never  intended 
to  grant  it.   The  Board  sought  to  disguise  the  exercise  of 
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a  managerial  authority  over  Wards'  affairs  by  concealing 
the  true  purport  of  its  decision.  The  Board  misstated  the 
facts.  The  Board  went  outside  the  record  in  its  attempt 
to  find  an  excuse  for  condemning  Wards.  The  Board 
treated  the  mere  holding  of  an  opinion  as  to  the  nature 
of  the  duty  to  bargain  with  which  the  Board  disagreed 
as  an  offense  in  itself.  The  Board  disregarded  undisputed 
evidence  when  it  was  embarrassing  to  the  Board's  argu- 
ment. The  Board  drew  inferences  from  facts  which  did 
not  begin  to  support  them.  The  Board  employed  adjec- 
tives and  innuendo  which  no  fair-minded  reader  of  the 
record  could  excuse. 

But  counsel  for  the  Board  have  gone  even  further.  They 
have  attempted  to  support  the  Board's  findings  by  mis- 
stating the  purport  of  the  authorities  they  cite.  They 
have  attempted  to  urge  upon  tliis  Court  supposed  facts 
not  to  be  found  in  the  Board's  own  findings.  They  have 
misstated  the  facts  many  times.  They  have  attempted  to 
prejudice  this  Court  by  reference  to  matters  never  intro- 
duced into  evidence.  Tlie}^  have  concealed  facts  from  this 
Court  the  knowledge  of  which  empliasizes  the  impropriety 
of  the  arguments  advanced  outside  of  the  record. 

This  behavior  of  the  Board,  and  this  conduct  of  Board's 
counsel,  provide  the  proof,  if  proof  be  needed,  that  the 
best  of  laws  may  become  an  excuse  for  arbitrary  and 
tyrannical  conduct,  and  that  judicial  review  of  adminis- 
trative abuses  is  an  essential  safeguard  of  the  rights  of 
a  free  people. 

Respectfully  submitted, 

Stuart  S.  Ball, 
619  W.  Chicago  Avenue, 
Chicago,  Illinois, 
Attorney  for  Respondent. 
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ON     PETITION    FOR     ENFORCEMENT     OF     AN     ORDER     OF     THE 
NATIONAL     LABOR     RELATIONS    BOARD 


REPLY  BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


INTRODUCTION 

In  this  case  tLe  Board  petitioned  this  Court  for  en- 
forcement of  its  order  pursuant  to  Section  10  (e)  of  the 
Act,  and  the  Company  thereafter  cross-petitioned  to 
review  and  set  aside  the  order  pursuant  to  Section  10 
(f)  of  the  Act.  The  Company  heretofore  filed  a  full 
yellow-cover  brief  containing  69  pages  which  is  denom- 
inated its  brief  upon  its  cross-petition.  It  has  now 
filed  a  blue-cover  brief  of  56  pages  which  it  denomin- 
ated its  brief  upon  the  Board's  petition  for  enforce- 
ment. The  petition  and  cross-petition  relate  to  a  single 
cause,  hence  the  Company  is  not  complying  with  the 
rules  of  this  Court  in  filing  two  principal  briefs  aggre- 
gating 125  pages. 

(1) 


The  blue  brief  is  of  a  character  impelling  certain 
general  remarks.  Instead  of  assisting  the  Court  by 
coming  to  grips  with  the  main  issue  whether  evidence 
supports  the  Board's  ultimate  finding  that  the  Company 
(hereafter  called  respondent)  has  not  bargained  in 
good  faith,  respondent  seeks  to  divert  the  Court's  at- 
tention from  this  crucial  and  controlling  issue ;  both  of 
respondent's  briefs  will  be  searched  in  vain  for  any 
recitation,  chronological  or  otherwise,  of  the  course  of 
the  negotiations  which  compelled  the  Board  to  find  that 
respondent  had  engaged  in  unfair  labor  practices.  In- 
stead, respondent  recites  abstract,  general,  and  on  the 
whole  inaccurate  propositions  of  law.  Moreover  it  has 
repeatedly  injected  into  the  case  findings  which  it  base- 
lessly  asserts  the  Board  made,  and  attacks  the  Board 
upon  the  basis  of  these  fictitious  findings.  Moreover, 
respondent  hurls  wholly  unfounded  allegations  of  un- 
fairness and  misrepresentation  against  the  Board  and 
its  counsel.  The  Court  will  at  once  see  through  re- 
spondent's appeal  to  prejudice  and  dismiss  it  for  what 
it  is  worth.  Nor  will  this  Court  be  diverted  from  the 
issue  in  the  case  by  respondent's  laborious  efforts  (see 
Point  II,  infra,  pp.  15-18)  to  persuade  the  Court  that 
it  must  subject  the  Board's  findings  herein  to  a  scrutiny 
far  in  excess  of  that  sanctioned  by  any  other  court,  and 
must  remand  the  case  to  the  Board  for  reconsideration 
if  it  even  be  suggested  that  any  immaterial  error  of  law 
lurks  in  any  subsidiary  finding,  no  matter  how  remote 
from  the  Board's  ultimate  finding.  We  shall  attempt 
in  the  following  pages,  while  adhering  as  closely  as 
possible  to  the  central  issue  in  the  case  and  buttressing 


our  position  with  facts  rather  than  epithets,  to  point 
out  the  error  of  respondent's  contentions. 


Respondent's  contentions  concerning  the  interpretation  of  the 
bargaining  provisions  of  the  act  are  clearly  without  merit 

A.  The  contention  that  the  Board  in  determining  whether  an  employer  is 
bargaining  in  good  faith  may  neither  take  into  consideration  the  em- 
ployer's lack  of  "willingness  to  modify  demands"  nor  "pass  judgment  on 
the  reasonableness  of  the  terms  on  which  an  employer  insists" 

While  these  two  contentions  are  discussed  separately 
in  respondent's  briefs  (blue  brief,  pp.  13-14, 17-24,  yel- 
low brief,  pp.  25-29) ,  they  are  so  related,  in  that  they 
both  in  effect  challenge  the  Board's  power  to  appraise 
an  employer's  good  faith  in  bargaining  negotiations, 
that  we  shall  discuss  them  together.  In  making  these 
contentions,  respondent  is  in  effect  obliquely  renewing 
the  argument  which  it  presented  to  the  Board  (see 
Board's  main  brief  p.  36  and  footnote  18)  but  which  it 
is  now  unwilling  to  urge  openly  in  this  Court,  namely, 
that  the  Board  is  not  entitled  to  appraise  the  employer's 
good  faith  in  bargaining  negotiations.  It  should  be 
noted  that  the  Board  did  not  find  that  respondent's  "fail- 
ure to  offer  concessions  constituted  a  refusal  to  bargain, 
nor  did  the  Board  specifically  find  that  respondent's 
lack  of  ''willingness  to  modify  demands"  reflected  upon 
its  good  faith  in  the  negotiations.'    Hence,  this  conten- 

^  The  quoted  phrase  was  merely  used  by  the  Board  in  the  course 
of  its  general  definition  of  collective  bargaining.  Moreover,  only 
by  lifting  the  phrase  from  its  context  is  respondent  afforded  a 
basis  for  arguing  that  the  Board  interpreted  the  Act  as  requiring 
an  employer  to  make  concessions.  The  whole  statement  from 
which  the  phrase  was  lifted  justifies  no  such  interpretation  (R. 
56): 

"Manifestly,  in  exploring  the  possibilities  of  reaching  an  agree- 


tion  is  wholly  irrelevant  to  the  issues  in  the  case.^  We 
mention  this  contention  only  because  it  demonstrates  so 
clearly  respondent's  unwillingness  to  accept  the  propo- 
sition, so  thoroughly  established  in  the  law  that  re- 
spondent no  longer  openly  contends  to  the  contrary, 
that  the  Board  has  the  power  to  appraise  an  employer's 
good  faith  in  bargaining  negotiations  (see  Board's  main 
brief,  pp.  36-38). 

While  an  employer  is  free  not  to  make  concessions  if 
honestly  persuaded  that  they  ought  not  be  made,  the 
Board  may  assess  an  employer's  adamant  "unwilling- 
ness to  modify  demands  in  accordance  with  the  total 
situation"  revealed  by  the  course  of  the  negotiations 
as  one  factor  indicating  lack  of  good  faith.  With  this 
proposition  the  courts  miiformly  agree.  Singer  Mfg. 
Co.  V.  National  Labor  Relations  Board,  119  F.  (2d) 
131,  136  (C,  C.  A.  7),  cert,  denied,  313  U.  S.  595;  Na- 
tional Labor  Relations  Board  v.  George  P.  Pilling  & 
Son  Co.,  119  F.  (2d),  32,  37  (C.  C.  A.  3)  ;  Rapid  Roller 
Co.  y.  National  Labor  Relations  Board,  126  F.  (2d) 
452,  459-460  (C.  C.  A.  7).  Hence,  even  if  the  Board 
had  based  its  finding  in  part  (though  it  did  not  in  fact 

ment  the  open  and  fair-mindedness  and  sincerity  of  purpose  re- 
quired by  the  Act  contemplates  an  interchange  of  ideas,  the  com- 
munication of  facts  pecuKarly  within  the  knowledge  of  either 
party,  personal  persuasion,  and  willingness  to  modify  demands  in 
accordance  with  the  total  situation  thus  revealed." 

With  this  statement  as  a  whole  there  can  be  no  disagreement. 

^  It  is  demonstrative  of  respondent's  determination  to  avoid  dis- 
cussion of  the  main  issues  in  the  case  that  respondent  should  lead 
off  its  discussion  of  the  Board's  asserted  misinterpretation  of  the 
law  (blue  brief,  pp.  12-17)  with  a  point  which  is  not  involved  in 
the  case. 


do  so)  on  respondent's  unwillingness  to  make  conces- 
sions in  accordance  with  the  total  situation,  it  would 
have  committed  no  error. 

In  urging  that  the  Board  lacks  the  power  to  pass 
judgment  on  the  general  reasonableness  of  the  terms 
upon  which  an  employer  insists,  respondent  further  re- 
fuses to  accept  the  well  established  proposition  that 
good  faith  is  a  basic  element  of  the  duty  to  bargain  col- 
lectively and  that  the  Board  is  entitled  to  inquire  into 
that  question.  The  Board,  of  course,  may  not,  and 
does  not  presume  to,  dictate  the  terms  which  an  em- 
ployer must  offer  or  accept.  But  it  is  entitled  to  in- 
quire whether  the  employer's  terms  are  within  or  with- 
out that  broad  range  consistent  with  good  faith  bar- 
gaining. To  compel  the  Board  to  accept  at  its  face 
value  any  position  and  explanation  offered  by  an  em- 
ployer, no  matter  how  specious  and  unreasonable, 
would  wholly  deprive  the  Board  of  its  principal  means 
of  measuring  an  employer's  good  faith  and  leave  the 
Board  nothing  but  the  empty  task  of  seeing  that  the 
employer  goes  through  the  motions  of  collective  bar- 
gaining, even  when  the  motions  are  ''mere  shadow- 
boxing."  Stonewall  Cotton  Mills  v.  National  Labor 
Relations  Board,  10  L.  R.  R.  514  (C.  C.  A.  5).  The 
right  of  the  Board  to  pass  upon  the  reasonableness  of 
the  employer's  reasons  for  resisting  certain  provisions 
was  expressly  sustained  by  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit  in  Singer  Mfg.  Co.  v.  National 
Labor  Relations  Board,  119  F.  (2d)  131,  138,  cert, 
denied  313  U.  S.  595.     There  the  Court  stated: 

Obviously  petitioner  was  not  bound  to  accept 
any  particular  provision.     The  only  question  is 
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as  to  whether  its  resistance  was  bona  fide.  The 
Board  believed  that  the  petitioner's  expressed 
reason  for  rejecting  the  lock-out  provision  was 
specious  and  that  petitioner  disclosed  its  lack  of 
good  faith  when  it  said  that  lock-outs  were  pro- 
hibited and  that  the  clause  was  therefore,  un- 
necessary. 

See  also  Virginian  Railway  Co.  v.  System  Federation 
No.  40,  300  U,  S.  515,  550,  and  our  principal  brief,  pp. 
36-38. 

B.  The  contention  that  the  Board  in  testing  the  respondent's  good  faith 
erroneously  gave  weight  to  its  refusal  to  agree  to  do  what  the  law  com- 
pelled it  to  do  at  any  event 

/.  Respondent's  refusal  to  agree  to  reduce  to  writing  whatever  agreements 

might  be  reached 

In  discussing  this  aspect  of  th£  case  (yellow  brief, 
pp.  42-43),  respondent  fails  to  point  out  the  undis- 
puted fact  that  at  the  September  19  meeting,  in  response 
to  Union  Representative  Dixon's  inquiry  whether,  if 
an  agreement  was  reached,  respondent  would  sign  an 
agreement,  Powell  replied  that  ''so  far  as  [he]  knew 
at  that  time,  [he]  didn't  know  of  any  contract  in  ex- 
istence between  the  Company  and  labor  organizations." 
These  are  Powell's  own  words  (R.  857).  At  the  No- 
vember 25  conference,  Powell  again  refused  to  commit 
respondent  to  sign,  should  an  agreement  be  reached 
(see  our  main  brief,  pp.  12,  25-26).  The  Board  char- 
acterized this  conduct  as  a  refusal  to  "agree  to  embody 
understandings  that  might  be  reached  with  the  unions 
in  signed  contracts"  (R.  58).  Certainly  Powell's  re- 
joinder was  not  that  of  a  negotiator  interested  in  assur- 
ing the  employee  representatives  of  his  good  faith,  and 
the  Board  properly  drew  an  inference  therefrom  ad- 


verse  to  respondent.'  The  charges  in  respondent's  yel- 
low brief  (p.  42)  tliat  the  Board  drew  an  inference 
therefrom  which  the  facts  do  not  justify  is  wholly 
unwarranted.* 

2,  Respondent's  refusal  to  bind  itself  to  recognize  the  Unions  and  to  refrain 
from  discrimination  against  their  employees 

Respondent's  view  (yellow  brief,  p.  44,  blue  brief, 
p.  15)  is  that  collective  bargaining  agreements  should 
exclude  provisions  obligating  the  employer  to  do  what 
he  is  already  compelled  to  do  as  a  matter  of  law.  Such 
a  proposition  fuids  no  justification  either  in  reason  or 
in  actual  practice.  The  purpose  of  the  collective  bar- 
gaining agreement  is  as  the  authorities  agree,  to  sta- 
blize  the  employer-employee  relationship  and  to  serve 
as  a  permanent  memorial  of  the  basic  conditions  of 
employment.  In  this  relationship  recognition  is  of  the 
essence.  It  is  reasonable,  therefore,  that  recognition 
should  be  one  of  the  first  matters  covered  in  a  collective 


^  Contrast  Powell's  rejoinder  with  that  of  Barr  in  the  subse- 
quent Board  case  involving  respondent's  Schwinn  Warehouse  at 
Chicago  (39  N.  L.  K,  B.,  No.  41),  referred  to  in  respondent's  blue 
brief  at  pp.  45-46,  wherein  Barr  replied  to  a  similar  inquiry — 
"We  will  sign  anything  to  which  we  will  agree.''  It  would  have 
been  so  easy  for  Powell  to  have  made  some  similar  reply  during 
the  negotiations  in  the  instant  case,  but  throughout  the  negotia- 
tions he  steadfastly  refused  to  do  so. 

*  The  inference  which  respondent  (blue  brief,  p.  46)  seeks  to 
have  the  Court  draw  from  respondent's  newspaper  announcement 
on  March  21,  1941,  that  it  would  reduce  to  writing  and  sign  any 
agreement  reached,  overlooks  the  fact  (1)  that  this  happened  long 
after  the  bargaining  conferences  in  the  instant  case  had  termi- 
nated, and  (2)  that  it  was  obviously  occasioned  by  the  Supreme 
Court's  decision,  on  January  6, 1941,  in  H.  J.  Heinz  Co.  v.  National 
Labor  Relations  Board,  311  U.  S.  514,  which  demonstrated  that 
respondent's  previous  conduct  in  refusing  to  sign  was  in  violation 
of  the  law. 
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bargaining  agreement,  and,  as  a  matter  of  fact,  such  is 
the  common  procedure  in  actual  practice.^ 

The  fact  that  recognition  is  required  by  law  under 
certain  circumstances  is  plainly  no  reason  for  refusing 
to  agree  to  it.  Recognition  is  not  an  automatic  matter ; 
it  is  up  to  the  employer  to  confer  it.  A  specific  grant 
of  recognition  in  a  collective  bargaining  agreement  re- 
moves all  uncertainty  concerning  a  matter  of  vital  im- 
portance to  the  employees  and  thus  contributes  to  in- 
dustrial peace.*'  Recognition  is  clearly  a  proper  subject 
matter  of  agreement  in  a  collective  bargaining  contract ; 
respondent's  refusal  to  obligate  itself  to  confer  it  is  of 
obvious  significance  on  the  issue  of  good-faith  bargain- 
ing.    See  our  main  brief,  pp.  26-27. 

In  its  yellow  brief  at  p.  44,  respondent  mistakes  the 
purport  of  the  holding  of  the  Court  in  McQiiay-N orris 
Mfg.  Co.  V.  National  Labor  Relations  Board,  116  F.  (2d) 

^  See  Writ  fen  Trade  Agreements  in  Collective  Bargaining^  Bul- 
letin No.  4,  National  Labor  Relations  Board,  November  1939,  a 
comprehensive  stiuh^  of  trade  agreements  and  their  role  in  collec- 
tive baro;ainin<;-.  In  the  section  dea'lin<>-  with  the  contents  of  writ- 
ten agreements  it  is  stated  that  the  provisions  of  trade  agreements 
may  be  roughly  divided  into  four  sections,  tlie  lirst  of  which 
normally  "describes  the  processes  of  collective  bargaining  and  in- 
dicates the  status  of  i\\^  union,  i.  e.,  explicitly  grants  union  recog- 
nition" (p.  39 ;  see  also  p.  1()) . 

®  Evidence  of  the  importance  of  recognition  to  employees  is 
found  in  the  statistics  put  out  by  the  United  States  Bureau  of 
Labor  Statistics  as  to  the  causes  of  strikes.  As  late  as  1941,  9,4 
percent  of  all  strikes  were  caused  solely  by  the  employer's  refusal 
to  grant  recognition ;  these  resulted  in  10.7  percent  of  the  man-day 
idleness  in  1941.  These  figures  dt)  not  take  into  consideration  any 
of  the  many  strikes  in  wliich  the  employer's  failure  to  grant  recog- 
nition was  a  contributing  cause  of  the  strike.  See  Monthly  Lahor 
Review,  May  1942,  Vol.  54,  No.  5,  p.  1125. 
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748,  751  (C.  C.  A.  7) .  A  reading  of  the  whole  discussion 
of  this  point  establishes  beyond  question  that  the  Court 
in  stating-  that  ''the  recognition  required  by  Section  9 
(a)  is  not  a  bargaining  matter"  meant  that  the  em- 
ployer, without  quibbling  about  the  matter,  must  agree 
hi  a  contract  to  a  clause  providing  for  exclusive  recog- 
nition. The  Court  so  held,  notwithstanding  the  claim, 
identical  with  the  claim  made  in  this  case,  that  the 
employer  had  in  fact  granted  exclusive  recognition. 

We  have  fully  treated  in  our  main  brief  (pp.  27-28), 
respondent's  contention  concerning  its  refusal  to  agree 
to  a  nondiscrimination  clause;  it  should  be  noted  that 
the  Board  did  not  construe  the  Act,  as  respondent 
erroneously  asserts  on  p.  15  of  its  blue  brief,  "as  im- 
posing an  absolute  duty  to  agree"  to  a  nondiscrimina- 
tion clause,  but  rather  found  (R.  61-62)  that  "respond- 
ent, by  this  'refusal  to  do  what  reasonable  and  fair- 
minded  men  are  ordinarily  willing  to  do,'  demonstrated 
its  refusal  to  bargain  collectively  in  good  faith."  This 
was  by  no  means  the  only  factor  upon  which  the  Board 
relied  in  reaching  its  ultimate  conclusion  concerning 
respondent's  refusal  to  bargain,  but  only  one  of  many 
(R.  62) ;  nor,  as  respondent  would  have  the  Court  be- 
lieve, was  it  regarded  by  the  Board  independently  and 
apart  from  everything  else  in  the  record  as  justifying  a 
finding  of  a  refusal  to  bargain.  Respondent's  strategy 
throughout  its  brief  has  been  to  approach  piecemeal 
numerous  factors  which  the  Board  found,  in  the  aggre- 
gate, evidenced  respondent's  lack  of  good  faith  in  the 
negotiations.  The  sole  issue  here  is  whether  the 
Board's  ultimate  finding  is  v\7arranted  by  the  whole  of 
the  evidence. 
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C.  The  conteation  that  the  Board  erroneously  considered  resondent's 
solicitation  of  striking  employees  to  return  to  work  in  reaching  its 
conclusions  concerning  respondent's  refusal  to  bargain 

Here  again  respondent  strives  to  confuse  the  issues 
bv  insisting  (yellow  brief,  pp.  60-62,  blue  brief,  pp.  16- 
17)  that  the  Board  found  that  its  solicitation  '  of  the 
individual  striking  employees  to  return  to  work  con- 
stituted "a  per  se  violation  of  Section  8  (5)''  of  the 
Act.  The  Board's  finding  in  full  makes  it  plain  that 
respondent's  solicitation  was  but  one  of  the  factors 
which,  when  viewed  in  light  of  the  other  factors  upon 
which  the  Board  rested  its  ultimate  finding,  warranted 
an  inference  unfavorable  to  respondent's  good  faith  in 
the  negotiations.     Thus  the  Board  found  (R.  67) : 

Finally,  the  respondent,  as  noted  below,  so- 
licited the  individual  striking  employees  to  re- 
turn to  work  in  violation  of  Section  8  (1)  of  the 
Act.  The  respondent  thereby  violated  its  obli- 
gation to  deal  with  the  Unions  as  the  exclusive 
representatives  of  the  employees  in  the  appro- 
priate imits  herein  found  and  such  conduct  re- 

'  There  is  no  basis  Avhatever  for  respondent's  argument  (blue 
brief,  pp.  25-26)  that  the  Board  erroneously  drew  an  inference 
of  bad  faith  from  the  coercive  statements  of  Superintendent  Mc- 
Gowan.  It  was  respondent's  ''solicitation"  from  which  the  Board 
drew  an  inference  unfavorable  to  respondent.  The  Board  treated 
respondent's  telephonic  activities  as  "solicitation''  while  McGow- 
an's  conduct  was  dealt  with  as  "coercive  statements"  (R.  67, 
73-74).  While  the  Board  held  that  both  respondent's  solicitation 
and  McGowan's  statements  interfered  with  respondent's  em- 
ployees in  the  exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act  (R.  74),  the  Board  confined  its  attention  to  respondent's 
having  "solicited  the  individual  employees  to  return  to  work" 
(R.  67)  in  appraising  respondent's  good  faith  in  the  negotiations. 
The  Board  further  spelled  out  what  it  meant  by  "solicitation"  in 
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fleets  on  its  good  faith  in  the  collective  bargain- 
ing negotiations. 

The  facts  amply  justify  this  appraisal.  The  pointed 
action  of  respondent 's  superintendents,  at  a  time  when 
the  employees  were  out  on  strike  because  of  respond- 
ent's refusal  to  deal  in  good  faith  with  their  repre- 
sentatives, in  calling  them  individually  on  the  telephone 
on  a  non- working  day  to  announce  that  their  jobs  were 
open  for  them,  was  palpably  a  maneuver  to  break  the 
solidarity  of  the  strikers.  The  inference  that  by  such 
solicitation  respondent  was  ''seeking  to  induce  the 
striking  employees  to  desert  the  unions  and  abandon 
their  concerted  activity"  (R.  74)  is  a  reasonable  one  on 
all  the  facts.  Respondent's  solicitation  when  thus 
viewed  plainly  warranted  the  Board's  conclusion  that 
respondent  was  not  dealing  with  the  Unions  with  the 
good  faith  required  by  the  Act. 

In  citing  (yellx)w  brief,  p.  63 ,  blue  brief,  p.  16)  Wilson 
&  Go.  V.  National  Labor  Belations  Board,  120  F.  (2d) 
913  (C.  C.  A.  7)  in  support  of  its  argument  that  the 
solicitation  mider  the  circumstances  of  this  case  was 
lawful,  respondent  disregards  the  crucial  distinction 
that  in  the  instant  case  the  strike  was  an  unfair  labor 
practice  strike,  having  been  caused  by  respondent's 
refusal  to  bargain  collectively  in  good  faith  with  the 

terms  applicable  only  to  respondent's  telephonic  activities,  as 
follows : 

"communicating  with  the  employees  directly  through  its  super- 
visory employees,  and  by  stating  to  the  employees  that  'we  are 
operating  tomorrow  as  usual  and  your  job  is  open  for  you  if  you 
want  to  come  in'  "  (R.  74) . 

The  charge  of  ambiguity  which  respondent  levels  against  the 
Board's  finding  is  thus  entirely  without  foundation. 
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Unions,  while  in  the  Wilso7i  case  the  Board  found  that 
the  strike  was  not  caused  by  unfair  labor  practices,  as 
the  Court  pointed  out  (120  F.  (2d),  at  916).  Compare 
Ritstvoller  Co.  v.  National  Labor  Relations  Board,  114 
F.  (2d)  432  (C.  C.  A.  7)  in  which  the  same  Court  held 
that  the  posting  of  a  notice  stating  that  'Hhis  plant  will 
resume  operations  on  Monday,  July  26th,  under  the 
same  terms  and  conditions  as  the  plant  has  run  in  the 
past"  constituted  compelling  evidence  on  the  issue  of 
a  refusal  to  bargain  (114  F.  (2d),  at  436). 

D.  The  contention  that  an  employer  is  under  no  obligation  to  make  any 
affirmative  efforts  to  reach  an  agreement  with  his  employees 

In  its  blue  brief  (p.  33),  respondent  still  insists  upon 
its  position  taken  in  its  brief  before  the  Board,  namely, 
that  the  duty  to  bargain  is  no  more  than  the  duty  to 
meet  with  the  employee  representatives  and  do  or  say 
nothing  which  would  make  a  binding  trade  agreement 
impossible.^    Our  main  brief  at  pp.  30-33  demonstrates 

*  This  is  precisely  the  position  for  which  respondent  contended 
in  its  brief  before  the  Board  and  which  it  now  complains  the 
Board  improperly  cited  as  evidence  of  a  "negative  attitude"  in 
collective  bargaining  (blue  brief,  p.  30),  implying  that  this  was  a 
view  of  the  law  which  was  respondent's  counseFs  alone.  With 
respondent's  counsel  here  again  arguing  that  this  is  the  proper 
view  it  seems  incomprehensible  that  counsel  should  take  offense 
at  the  Board's  attributing  this  view  to  respondent.  Apart  from 
this,  however,  there  is  no  rational  basis  for  distinguishing  counsel 
from  respondent.  Stuart  S.  Ball,  respondent's  counsel  before 
the  Board,  as  well  as  in  this  Court,  is  secretary  of  respondent 
(E.  21,  96,  99),  hence,  any  differentation  between  counsel  and  his 
client,  such  as  is  urged  on  pp.  30-31  of  respondent's  blue  brief,  is 
purely  artificial.  Furthermore,  Ball,  if  not  the  sole  arbiter  of 
respondent's  collective  bargaining  policy,  was  at  least  the  official 
of  respondent  to  whom  Powell  and  Barr  looked  for  guidance  in 
collective  bargaining  matters  (Resp.  Exh.  18,  R.  733-734).     Par- 
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the  error  of  this  position,  and  cites  the  controlling 
authorities  fully  sustaining-  our  position.  The  au- 
thorities cited  by  respondent  (blue  brief,  pp.  32,  34)  are 
inapposite.  National  Labor  Relations  Board  v.  Colum- 
bian Enameling  cf*  Stamping  Co.,  306  U.  S.  292,  merely 
holds  that  an  employer  is  not  required  to  initiate  bar- 
gaining negotiations  in  advance  of  a  request  from  the 
employees.  The  dictum  cited  by  respondent  from  Wil- 
son (&  Co.  V.  National  Labor  Relations  Board,  115  F. 
(2d)  759,  764  (C.  C  A.  8),  also  has  this  plain  mean- 
ing. This  is  a  far  cry  from  the  proposition,  which 
respondent  urges,  that  the  employer  need  take  no  initi- 
ative in  the  negotiations  once  they  have  been  com- 
menced by  the  employee  representatives.  That  the 
Court  in  the  Wilson  case  contemplated  that  the  em- 
ployer is  required  to  take  some  initiative  in  the  negotia- 
tions once  they  have  been  begun  is  at  once  evident  from 
the  fact  that  the  Court  stressed  that  the  employer  "had 
failed  to  submit  counter  offers  to  the  Union  at  the  time 
it  rejected  the  Union's  proposals"  as  a  factor  support- 
ing the  Board's  conclusion  of  refusal  to  bargain  (115  F. 
(2d),  at  762).  The  Wilson  case,  therefore,  iustead  of 
sustaining  respondent's  position,  squarely  supports  the 
Board's  view. 

Respondent's  further  claim  (blue  brief,  pp.  34-36) 
that  the  Board  found  that  respondent  had  violated  the 
Act  simply  by  entertaining  the  belief  that  the  Act  re- 
quired no  affirmative  efforts  on  its  part  to  reach  an 
agreement  is  without  basis.     Once  again  respondent 

ticularly  unwarranted  in  this  situation  are  the  charges  of  unfair- 
ness which  respondent  so  readily  hurls  against  the  Board  in  con- 
nection with  this  aspect  of  the  case. 
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seeks  to  divert  the  Court's  attention  from  the  issue  in 
controversy  by  charging  the  Board  with  doing  some- 
thing which  it  did  not  do.  The  Board  found  a  violation 
on  the  basis  of  respondent's  actual  conduct  and  not 
merely  because  of  its  state  of  mind  (see  R.  64-65) .  The 
Board's  concluding  finding  makes  this  abundantly  clear 
(R.  65) : 

We  are  of  the  opmion,  and  find,  that  the  re- 
spondent's attitude  and  conduct  with  respect  to 
the  union  requests  for  counterproposals  evidence 
**a  want  of  good  faith  and,  hence,  a  refusal  to 
bargain  "     [Italics  supplied.] 

Respondent's  alternative  and  somewhat  inconsistent 
argument  that  although  it  was  not  required  to  take  any 
initiative  in  the  negotiations,  it  in  fact  did  so,  is  simply 
not  borne  out  by  the  facts.  We  have  shown  in  our  main 
brief  at  pp.  7-8, 11-12, 18-19,  22,  30-33,  that  respondent 
steadfastly  refused  to  submit  to  the  Unions  any  counter- 
proposals although  repeatedly  requested  to  do  so,  and 
that  when  the  Unions  pleaded  with  respondent  to  give 
some  suggestion  as  to  what  provisions  it  would  be  will- 
ing to  agree  to,  respondent  refused,  declaring  that  it  was 
tip  to  the  Unions  ''to  make  proposals  that  would  please" 
respondent. 

We  are  at  a  loss  to  understand  respondent's  reliance 
(blue  brief,  pp.  28-29)  on  Board's  Exhibits  10  and  12 
(copies  of  the  proposed  agreements  of  the  Retail  Clerks 
and  the  Warehousemen,  upon  which  the  Unions'  repre- 
sentatives had  noted  respondent's  comments  concerning 
their  proposals)  as  examples  of  affirmative  efforts  on  its 
part  to  find  a  basis  of  agreement  with  the  Unions.  If 
Board's  Exhibits  10  and  12  contain  the  best  evidence 
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to  which  respondent  can  point  as  proof  of  its  affirmative 
efforts  to  reach  an  agreement  with  the  Unions,  re- 
spondent's case  is  weak  indeed,  for  these  very  exhibits 
establish  the  meagerness  of  respondent's  efforts  to  find 
a  basis  for  agreement.  Of  the  41  sections  in  Board's 
Exhibit  10  (R.  531-537)  no  suggestion  was  recorded  as 
to  34  of  the  sections  which  included  the  Unions '  princi- 
pal proposals.  Respondent 's  main  contribution  towards 
reaching  an  accord  with  the  Warehousemen,  as  shown 
by  Board's  Exhibit  12,  was  the  striking  out  of  two-thirds 
of  the  agreement.  Respondent  could  hardly  have  done 
less  than  is  indicated  on  Board's  Exhibits  10  and  12  and 
maintained  even  the  pretense  of  bargaining. 

II 

Respondent  totally   misconceives  the  permissible  scope  of 
review  of  orders  of  the  board 

Respondent 's  complete  lack  of  confidence  in  its  whole 
case  is  evident  from  the  argument  which  respondent 
interweaves  throughout  both  of  its  briefs  (yellow  brief, 
pp.  64-68,  blue  brief,  pp.  7-12,  47)  that  regardless  of 
whether  the  record  contains  evidence  which  substan- 
tially supports  the  Board's  ultimate  finding,  the  cause 
must  be  remanded  to  the  Board  for  further  proceedings 
if  the  Court  *'no  more  than  suspects  that  the  Board 
acted  under  an  erroneous  view"  of  the  Act  in  any  re- 
spect, no  matter  how  minor.  In  making  this  novel 
contention,  respondent  urges  a  scope  of  review  of 
orders  of  the  Board  far  in  excess  of  that  sanctioned 
by  the  authorities.  The  function  of  the  Courts  in  re- 
viewing orders  of  the  Board  is  confined  to  determining 
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whether  there  is  substantial  evidence  to  support  the 
Board's  ultimate  finding,  and  whether  the  order  is  ap- 
propriate. National  Labor  Relations  Board  v.  Link- 
Belt  Co.,  311  U.  S.  584,  586,  597;  National  Labor  Rela- 
tions Board  v.  Waterman  Steamship  Corp.  309  IT.  S. 
206,  208-209,  226;  National  Labor  Relations  Board  v. 
Nevada  Consolidated  Copper  Corp.,  62  S.  Ct.  960.  If 
under  a  correct  view  of  the  law  the  Board's  ultimate 
findings  were  justified  by  the  facts  as  fomid  by  the 
Board,  the  Court  has  no  alternative  but  to  enforce  the 
Board's  order,  notwithstanding  that  the  Board  might 
have  made  some  error  on  some  subsidiary  point  of  law. 
The  Supreme  Court  specifically  pointed  this  out  in 
Helvering  v.  Rankin,  295  U.  S.  123,  132-133,  relied  on 
by  respondent  (blue  brief,  p.  6) : 

But  even  if  the  Board's  decision  had  been  based 
on  an  erroneous  rule  of  law,  that  would  not  have 
justified  its  reversal,  if  the  findings  of  fact,  gov- 
erned by  the  correct  rule  of  law,  were  sufficient 
to  sustain  the  decision  and  had  substantial  sup- 
port in  the  evidence. 

Cf .  Helvering  v.  Gowran,  302  U.  S.  238,  245-246. 

In  none  of  the  many  cases  involving  the  Board  in  the 
Supreme  Court  has  the  refinement  which  respondent 
suggests  ever  been  mtimated.  To  the  contrary,  even 
where  the  Board  has  made  an  error  of  fact  upon  which 
an  ultimate  conclusion  in  part  rests,  the  Courts  have 
shown  no  hesitancy  in  enforcing  the  Board's  order  if 
other  substantial  support  for  the  Board's  ultimate  find- 
ing and  order  is  found  in  the  record.  Thus  in  National 
Labor  Relations  Board  v.  Newport  Netvs  Shipbuilding 
&  Dry  Dock  Corp.,  308  U.  S.  241,  247,  the  Court  stated: 


17 

The  respondent  criticizes  several  of  the  findings 
as  without  support  or  contrary  to  uncontradicted 
evidence.  We  do  not  stop  to  consider  these  con- 
tentions, since  without  such  findings,  there  would 
still  be  a  basis  in  the  record  for  the  Board's  con- 
clusions.^ 

In  United  States  v.  Carolina  Freight  Carriers  Corp., 
62  S.  Ct.  722,  and  Howard  Hall  Co.  v.  United  States, 
62  S.  Ct.  732,  cited  by  respondent  on  pp.  11-12  of  its 
blue  brief,  the  error  of  law  which  in  the  Court's  opin- 
ion warranted  the  remand  concerned,  as  the  Court 
noted,  ''basic  or  essential  findings"  upon  which  both 
cases  hinged  (62  S.  Ct.,  at  729).  This  is  also  true  of 
the  other  decisions  cited  by  respondent  including  Texas 
Co.  V.  National  Labor  Relatioyis  Board,  120  F.  (2d) 
186  (C.  C.  A.  9)  ;  District  of  Columbia  v.  Murphy,  62 
S.  Ct.  303 ;  and  National  Labor  Relations  Board  v.  Vir- 
ginia Electric  and  Power  Co.,  314  U.  S.  469.  Where 
basic  findings  are  erroneous,  a  remand  is,  of  course, 
appropriate.  But  in  the  instant  case  even  if  it  be 
assumed,  without  conceding,  that  the  Board  did  err  in 
one  or  more  of  the  subsidiary  respects  claimed  by  re- 
spondent, the  Board's  order  is  nevertheless  entitled  to 
enforcement  for  the  reason  that,  as  in  the  Newport 
News  case,  there  remains  substantial  evidence  under  a 

*  To  the  same  effect  are  Colorado  Fuel  and  Iron  Corp.  v.  Na- 
tional Labor  Relations  Board,  121  F.  (2d)  165, 174  (C.  C.  A.  10) ; 
National  Lahor  Relations  Board  v.  M.  A.  Han7ia  Co.,  125  F,  (2d) 
786,  789  (C.  C.  A.  6)  ;  National  Lahor  Relations  Board  v.  Yale 
<&  Towne  Manufacturing  Co.,  114  F.  (2d)  376,  379  (C.  C.  A.  2)  ; 
Consumers  Power  Co.  v.  National  Lahor  Relations  Board,  113  F. 
(2d)  38,  43  (C.  C.  A.  6) ;  Continental  Box  Co.  v.  National  Lahor 
Relations  Board,  113  F.  (2d)  93, 96-97  (C.  C.  A.  5) . 
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proper  view  of  the  law  which  fully  supports  the  Board's 
ultimate  finding  and  order. 

CONCLUSION 

It  is  respectfully  submitted  that  respondent's  con- 
tentions concerning  the  proper  interpretation  of  the 
bargaining  provisions  of  the  Act  are  without  merit, 
that  the  facts,  under  a  correct  interpretation  of  the  Act, 
fully  justify  the  Board's  ultimate  finding  that  respond- 
ent refused  to  bargain  collectively  in  good  faith  with 
the  Unions,  and  that  the  Board's  order  is  entitled  to 
full  enforcement  as  prayed  in  the  Board's  petition  for 
enforcement. 
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